e — F 
5 8 _ 22 9 g 12 123 * 3 
e . nn, oo Bene FE OG R 
: eng : TI Eee +, 3 TIT 2 1 2 * 7 r CES. 7 N F - 5 bo » EOS 1 
PPP NE ²˙·¹¹ 8" 3h Ie + FOR, 8 
: l 2 * C47 £5 8 N 7 5 * 2 by. of 
. 128 n A. Fs 
* 7 * 1 0 » & 


THE 


, 


HE following Sheets are intended to contain 

l a Collection of all the Caſes adjudged or de- 
creed while that Illuſtrious Lawyer, Sir John 
Holt, was Lord Chief fuſtice of England, in which 
he gave either his fudgment or Advice: Being for 
the moſt part at the Common Law, in his own 
Court; and ſome of them in Equity, where be 
was ſometimes called to aſſift : in Canſes of Mo- 
ment or bn js The greater number of theſe 
Caſes 1s to be found at Large in the Books of Re- 
ports of his Time, viz. from the Revolution to the 
Cloſe 1 the Tear 1709, and they are generally a- 
bridged in this Collection: The reſt hade been pro- 
cured in Manuſcript at a conſiderable Expence. 
Theſe latter are here printed at Large; and we are 


WWE; os that not a few of them were taken by 


Mr. Farreſley, the Author of a thin Volume of Re- 
ports of Caſe in the | firſt Tear of Queen Anne, 


well received in Weſtminſter-Hall. 


The Reader vill obſerve a particular Care and 
Attention to furniſh him with whateger was ſaid 
) Lord C. 7 Holt. There is a Clearneſs and Per- 
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The PREFACE. 
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ſpicuity of Ideas when he defines; a diſtinct 4 


rangement of them when he divides his Subject; 
and the natural Difference of Things made obvious, 
when he diftinguiſhes between Matters which bear 
an untrue Reſemblance of each other. Having thus 
rightly formed his Premiſſes, he hardly ever errs in 
his Concluſions; His Arguments are inſtructive and 
convincing, and his Integrity would not ſuffer him to 
deviate from Judgment and Truth in Complaiſance 
to his Prince, or to etther Houſe of Parliament: 
And they all paid that Regard to Juſtice, in the 
Perſon of Lord Holt, as not to be offended at his 
Deciſions; ſeveral of which ſeemed to croſs upon 


their own Intereſts or Determinations. There is an 


Inſtance of each fort in this Collection. 


The Character of this conſummate Judge is more 
highly _ among the Gentlemen of the Long 
Robe, than we ſhall preſume to deſcribe; and the 
Authority of his 2 ments is proportioned to 
that Eſteem. We have therefore choſen to make our 


Collection as Copious as poſſible. 


To write a compleat Abridgment of the Common 
Law, may juſtly, at this Time 4 Day, be thought 
a Mork too extenſive for any one Perſon to undertake. 
Such a Work, or rather a Digeſt of our Laws, is 


worthy of a Juncto of the firſt Men in the Profeſſion; 


of an Engliſh Tribonian and his Fellows. When that 


all be eſfectually performed, the ſeeming Contra- 
dictions fe the Reports ſhall be reconciled, 105 thoſe 


Caſes ſhall be thrown aſide which have been denied 


by later Authorities, and upon better Reaſon I, 
And then the recorded Dicta and Reſponſa of 
* Hale, 
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The PREFACE. 


Hale, Holt, and Lee, will be written down 
for Text-Law; as in the Roman Digeſt we find 
thoſe of Paulus, Ulpian, and Papinian. Till 
ſomething of this Kind can be brought to paſs, 4- 
bridgments muſt be of Uſe, of for no other Reaſon) 
by their bringing many adjudged Caſes briefly to the 
Reader's View, that he may the more readily find 
his Authorities in the Hurry of his Practice. 


The Method obſerved in Salkeld's Reports has 
had the general _— therefore is imitated 
in this Collection. Lord Coke is of Opinion that 
the lateſt Reports are the moſt uſeful : And this 
ſeems to be founded in Reaſon, as well as to be 
ſupported by that Venerable Authority. If this 
be right, we doubt not but that the enſuing Pages 


will prove 5 more than a Repertory to the 
a 


moſt uſeful Set of 


Common Lato. 


A TABLE 


ifes hitherto publiſhed in the 
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A. 
A DAMS verſus Tertenants 
A of Savage. Page 179 
Adams 9. Arnold. 298 
Allen v. Brookbank. | 591 
All Saints aud Saint Giles Pariſhes. 
| 578 
Andover (Caſe of)] 401 


Andrews v. Sir Robert Clarke. 179 
Andrews St. (Holborn) v. St. Cle- 


ments Danes. 511 
Andrews v. Lynton. 273 
Andrews 2. Stroud. 623 


Angleſea, Lord Altham. 733, 736 
Anneſly v. Cutter. 206 
Anneſly p. Dixon. 372, 377, 388 
Argent v. Sr Marmaduke Darrell. 

702 


Armote 9. \ Broan | 212 


: Armſtrong verſus Liſle. Page 63 
Arnold v. Jefferſon. 498 
Arran (Counteſs) &. Criſpe. 549 
Arthur's Caſe. 518 
Arthur v. Bockenham. 750 
Aſh v. Lady Aſh. 701 
Aſhby o. White. 524. 
Aſhmond g. Ranger. 162 
Aſhcomb 2. The Hundred of El- 
thorn. _ 460, 637 
Aſſer v. Wilks. 36 
Aſtley v. Child. 327 


Aſhton ©. Sherman & x", Admini- 

ſtrators of Field. 308 
Atfield v. Parker. WO 
Aſton (Sir Willoughby) o. Roper. 


290 
Atkinſon v. Corniſh. — 
Aylift v. Scrimſhire. 619 
Atkinſon 9. Morrice. 148 


a | Back- 
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B. 


Poon verſus lincard. 


Bacon . Dubarry. -- 
Badger v. Floid. 
Baker . Lane. 
Baker v. Swinden;' 
Baker v. Peirce. 
Baldwin . Cole. 
Ball v. Croſs. 
Ballard v. Gerrard. 
Banbury's Caſe. 


Bamfield v. Popham & al. 
Banbury (Lord) o. Wood. 


Barlow 8. Vowell. 


Barnaby v. Saunderſon. 


Barnet v. Tompkins. 
Barton v. Bartlet. 
Bartlet o. Vinor. 


Bates . Grabham @ "2 


Baſſe v. Bellamount. 
Bayly v. Grant 
Beake v. Tyrrel. 
Beake v. Kent. 
Bellaſis 2. Burbrick. 


Betterton & al . Caſe). | 


Benbridge v. Day. 
Bennet v. Talbot. 
Bennoyer v. Brace. 
Benſon . Scot. 
Berwick v. Andrews. 
Bewick v. 'T wiſden, 


Bewly Corporation's Caſe, 


Bignol v. Rogers. 


Biſlingburſ v. Speerman. 
Billinghurſt v. Spearman. 


Bird v. Stroud. 


Blackheath (the Caſe of the Hun- 
dred of). 
Blackborough b. Davis. 
Blackham's Caſe. 
| Blainficld v. March. 
= Fla 


Page 
643 


146 


340 


43 
662 


44 


Blankard verſus Galdy. Page 341 


Blank . Newcomb. 594. 
.| Blurton 2. Toon. 290 
4 Boiſloe 9. Baily. 711 
Bond g. Gonſales. 469 
Bonner v. Underwood. 46 
Bonner v. Hill. 357 
Boroughs 9. Perkins. 221 
Boucher. | 691 
{ Boulton &. Sandiford & ab. 648 
Boulton v. Arlſden. 641 
Bowyer v. Cook. 307 
| Bradſhaw v. Swanton, 671 
Bracy's Caſe. 94 
Bradell v. Sawbridge. 277 
Brandley v. Millbank. 336 
Bradburn 9. Kennerdale. | 539 
Breton v. Cole, 421 
Brewſter ©. Kidgell. 669 
Brewſter v. Kitchell. 175 
| Bridewell Precin&'s Caſe. 75 


Bridewell Precinct #9. IN 


Pariſh. 
of Bolton. 


Brigg v. Adams. 
Britton . Standiſh. 
Broncker 2. Coke. 
Bronker 9. Coke. 
Brooke . Cooke. 


Brook Y. Smith. 


Brooks . Webſter, 
Brook v. Biſhop. 
Boroughs . Perkins. 


Broughton 2. Langley. 


Brown's Caſc. 
Brown 2. Burlace. 


' Brown v. Dyer. 


Brown v. Shore. 


Brown 9. Brown, (5c. 


Brown v. Mugg. 
Buck ©. Barnard. 
Buckenham v. Cook. 
Buekly ©. Palmer. 


| Bridgwater (Counteſs of) 9. Dake | 


281 


Brigg v. Adams and Wilkins. 181 


182 


141 
246 


236, 243 


196 
285 
544 
698 
121 
708 

49 
590 


165, 166 


257 
258 
137 
1 
248 
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Cbolmley v. Veal. 
Cborley Village (the Caſc of). 153 
Ch _— v. Roſſe. 


—_ — ů —³è 


A Table of the Names of the N 


8 
wt ENS ro re rn es 


Bullock dy Parſons. Page 496 


Bunker v. Cook. 746 
Burchet o. Durdant. 223, 224 
 Burdett's Caſe. 316 
Burdeaux v. Dr. Lancaſter; 317 
Burkmire v. Darnell. 6086 
Buſhell o. Burland. e 
Buſhell . Paſmore. 213 
Butcher ov. Andrews. 606 
Butler v. Rolls. 91 
Butler v. Crips. 119 
Butler v. Hammond. 660 
Buxom v. Hoskins. 0 58 
Buxton . Home. 279 
8 
AGE v. Acton. 309 
Callonel . Briggs. 663 
Calverly (Lady) v, Sir Ricbard | 
Leving. = 


Calvert v. Prior. 
Caly e. Hardy, Golſon, & al, Tot 
| Pacis of the Town of Hſwich. 


407 

For 2. Cockran. 85 
rlton v. Mortagh. 275 
Carpenter v. Fauſtin. 100 
Cantor (the Leſlec) v. Taſh. 254 


Carvel (Executor of Dodſworth) 

. Edwards. | 546 
Chamberlayne 2. Hewſon, . 99 
Chambers v. Sir John Jeunings. 597 
Chaune 2. Weedon. 409 
Charnock's Caſe. 133, 301, 681 
Chalbury v. Chipping-Faringdon. 


509 
Cheevely v. Bond. 427 
Chetlcy v. Wogd. 612 
Chettle o. Lees. 541 
Chittington . Penhurſt panic. 507 
90 


398 


4 


Clark's Caſe. 

Claxton (Elizabeth) ber E! 122 
Clay 0. Sudgrave. 1595 
Clapham o. Wray. 614 
e 2. . 124 

Clerk v. Munda I. 

Clerk 9. Wiler | _ 
Clerk 9. Withers. : 545 
Clerk v. Dealy. 756 


Cloyne (Biſhop of) v. Gibbo © 

Cliflon O 1 as 15 
Cloberry v. Biſhop of Exon, 279 
Coan v. Bowles & af. 358 
Cockcroft . Smith. 699 
Coggs v. Bernard. 13, 131, 528 
Cole v. Turner. 108 
Cole 2. Knight. + 620 
Cole e. Rawlinſon. 74 

Collins 2. Jeſſot. 12 
Combe ©. Talbot. 

Caſe of the Reforming Conſtables 
Cooke's Caſe. 15 
Combes 9. Hundred de Brad 


Coot v. Lynch. 
Cooper 9. Hundred of daun 


Corſet . Huſcly. 
Coventry (M 4 of) his Caſe. 439 


Cox . Willbraham. 55 
Cramlington v. Evans and Perci- 

val, —_— 
Cranborne. | 686 
Crokerell . Owerell. 417 
Cromwell v. Dreſdale. 122 
Cromwell 2. Grunſden. 592 
Crop c. 'Tilney. . 422 
Croſſe v. Gardner. << 
Croſs v. Bilſon. 627 
Crouch v. — 655 
Crowther v. Oldfield. 146 
Cudden ⁊. Eſtwick. 433 
Cudlip verſus Rundli. 410 
Cudmore v. Tripe. 554 
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= 
Culliford oerſus Cardonnel. Page | 
| 506 | 
Culliford D. Blandford. 8 E. 


| Cumner Pariſh o. Milton Pariſh. 


1 
N (v6 Hurling) v. _ 


183 

Cutry, & tix' Adminiſtratrix 2. 
Stevens. 98 
Cutlers Company of York e. Ruſlin. 
172 


Cutting v. Williams. 273 


D. 
\Alby 2 0 n. 226 


Dalſton v. Janſon. 7 
Delech v. Savage. 113|- 
Davenant v. Rafter. 563 
Davids St. (Biſhop of) 651 
Davies v. Speed. 730 


Davis and Charters's Caſe. 501 
Dayrell (Sir Marmaduke) v. —_ 


cock. 


Dean (Inhabitants of the Foreſt 705 
and Pariſn of Linton. 575 
Denham 9. Stephenſon. 45 
Dewberry 9. 1 35 
Dillon? Caſe. 68 
Dillon v. Crawly. 299 
Dillon v. Harper. 589 
Dimchurch (Inhabitants of) — 
Eaſt- Church. 573 
Dixon v. Smalley. 77 
Dixon o. Willoughs. 471 
Dock wray 9. Dickenſon. 291 
Dod o. Monger. 416 
Dove ©. Smith. 194 
Ducoſta v. Cole. 465 
Duke's _ 1 ET 399 
Dupays ©. She . 7 
be . Church 588 
Duppa v. Gerrard. 584 


2 


| Dgebury v. Stephens. Pa 
E Edleſtone w. Speaks. 5 5 


Edmonſon v. Walker. 650 
Edwards o. Thompſon. 284 
Eggleton v. Lewen. 330 
Elderton's Caſe. 590 
Emerton v. Selby. 174 
Etherington v. Parrot. 102 
Evans 2. Powell. „ 
Ewer w. Jones. 419 


Exeter (Biſhop of) 9. Heal. 609 
Exeter (City * v. Glide. 169 


Fade. o. Bertie 1 6 al. 
Farringdon Pariſh and W ilcot Pa. 


riſh. 577 
Farrow 9. Chevalier. | 176 
F azacharley c. Baldo. 322, 335 
Fenwick Caſe. 265 
Fenwick v. Groſvenor, 266 
Ferrer v. Miller. 219 
Fetter v. Beale, 5 12 

Fielding o. Serrat. FE. 
Fiſher &. Nicholls. 7343 
Fiſher v. Nicholls. 163 
Fiſher . Wigg. 369 
Fitch v. Wells. | 1 
Fitzgerald v. Clanrickard. 269 
Fitzhugh v. Dennington. 68 
Fitzhugh's Caſe. 123 
Fitzpatrick v. Robinſon, 540 
Fletcher v. Ingram. 187 
Ford 0. Hopkins. 119 
Foreland &. Marygold. 80 
Forſter p. Brunet. 78 
Fortree 2. Fortree. 42 


Foxam Tithing's Caſe, 517 
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Francam condi Foſter. Page 25 
Frecman v. Barnard. 79 
Freeman v. Blewit. 408 


Friend (Sir John) his Caſe. 681 
_ Froth's Caſe. | 675 
289 


Fullers v. Fotch. 


G. 

Ardner v. Hobb. 192 
Garibaldo ↄ. Cognoni. 89 
Galizard v. Rigault. 597 
Gallaway v. Suſach. 299 
Garret v. Foot. 738 
Gawne v. Grandee. 49 
Gay v. Croſs. 703 
Geary v. Connoſs. 39 
George v. Lawley. 553 
Gerrard (Lord) Caſe. 260 
Gerrard v. Danby. 268 
Germain & Ux' p. Orchard. 331 
Gibbons v. Biſhop of Cloyne. 599 
Gidden v. Drury. 401 
Gigeer's Caſe. 273 
Gilbert v. Berkley. 366 
Giles v. Hart. 5 556 
Gipps v. Wee a 323 


Glover v. Cope. 159 
Goddard v. Smith. 497 
Godfrey v. Lewellin. 593 
Goodright v. Corniſh. 227 
Goodwin v. Beakbean. 759 
Gould 9. Johnſon. 34 
Goudier ©. 256 
Grandvil 2. Dighton. 197 


Grave v. Sir Charles Hedges. 470, 


Gree D. Ge 


Gree v. Sharp. 404 
Greek v. Mew. 360 
EGrcen v. Pope. 507 

Greenwood v. Piggon. 55 
Gregg Ca i  , am 

Greſcot e. Green. 177 
Grimes v. Lovel. 593 


. 


„ FGripes erſus Ingledew . Page 200 
Gtoenvelt v. Burwell. 184, 395 
Groenvelt v. Burnell & af; 536 
Grovenor v. Soame. | > 
Guildhall London. 

Guilford (Sir Nicholas) v. Killing- 
ton nung 50 
* 

ALL v. Hill & a7. 184 
Hackett c. Tilley. 201, 204 
Hammond v. Wood. 611 
Hacket (Adminiſtrator of Fox) 2. 
Tilley. 201 
| Hannam v. Woodford. 263 
Hannam 2. Redman: 625 
Harcourt v. Fox. 189 
Harcourt v. Weeks. 192 
Harding (Patrick) his Caſe; 676 
Harding v. Salkeld. 306 
Harman v. Owden. 127 
Harrington ©. Buſh. 23 
Harriſon v. Cage & mux... 456 
Hart v. King. 118 
Hartop 9. Holt. 271 
Hart v. Hall. 673 
Harvey ©. Bread. 76L 
Harriſon 0, ——— 460 
Hatton v. Morſe. 395 
Hatton o. Morſe. 561 
Heliard . 713 
Hawkins o. Rouſe. 139 
Hebblewait v. Palms. E 
Head againſt Tyler. 161 
Herbert (Sir 1 his N 191 
Hemming v. Price. 457 
Hereford v. Powell. 467 
Henly v. Walſh. 563 
— 7. Nicholls. 462 
Herring v. Crocker, 402 
Herman v. Denne. 522 
Heydon v. Heydon. 302 
Heylin . Haſtings. 427 
Hicks v. Woodſon. 671 
b - Hide 
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Hide e pertidge. Page 0 


F Ackſon e. Humphreys. _ ; ns Bethel. 145 
James v. Warren. 104 The King v. Chaloner. 214 
Idle . Cook. | 164 | Chandler. 214 
effreys v. Legendra. 465 | Biſhop of Cheſter + 
enkins & ux v. Plume. 313 +. * 493 
Jeſſon o. Collins. © 457 City of Cheſter. 438 
Ingleton v. Burgeſs, 342 Cole ar Guildhall, oy 
ohnſon 0. Ley. 656 Cory. 
* 73 & ux ©. Browning. 3 The 8 of 
ſon v. Baynes. 555 Long Critchel. 5 10 
ohhſon . Shepney. 48 Crosby. 753 
ones o. Stone. 596 Sir Tho. Culpepper 
ones ©. Bodingham. 149 293 
ones v. Bow. WE. | | Davis and Carter. 754 
ſones ©. Aſhburſt, 318 Daviſon. 88 
ones o. Morlex. 321 Dilliſton. 158 
ones o. Hart. [1 . 1: 16 Dorney. 79 . 
Iveſon . Moore. 10 Dummer. 364 
5 | | Evans, 


* 


Hill &. Gallop. K. 

Hill e. Mills. | 305 1 

Hill v. Lewis. | 116 | Each Caſe. | Page 335 

Hill o. Vaux. 8 15 6572 Keat's Caſe. 481 
Hobbs o. Young, 55 Keeble 2. Hickeringall. 14, 17, 19 1 
Holderſtaffe o. Saunders. 136 | Kellow v. Rowden. 71 9 

Holman o. Walden. 492 | Kellow . Rowden. | 336 1 

Holman v. Exton. 195 Kemp v. Andrews. 545 5 

Holmes 9. Hall. — 36 | Kendall o. John. 629, 632, 635 

Hooker v. T acker.- 39 | Key ©, Briggs. 288 

Hopkins 0. Ellis. 95 Kingſdale . Mann. 154 

Horner v. Bridges. 696 | 5-47 at 

Haotherſhell o. Bowes. 705 The Mayor of Abing: 

How ©. Prin.  - 652: don. 

Howard (Sir Robert) his Caſe. 19 5 The Mayor of Abing- 

Howard o. Pit G af. don. 441 

Hudſon v. Fiſher. as Abraham Gal. 361 

Hunt v. Burn. - 60 Earl of Ailesbury. 84 

Hunt v. Burn. 255 Albert Alverſton. => 

Huſſey o. Fidel. 8 Alſop. 

Huſſey o. Jacob. 328 The Inhobitants | of 

Hutton o. Manſell. 458 Audley. 576 

Hyde 9. S. 10 * reke. 127 

| | ar. 22 
"VP Inhab. of Belton. — 
Bernard. 152 


2 7 wi of the Names Wh the Caſes. 
Evans. Page 188 "4 Parſons. Pre 5 519 
| Everard. — 173 Peppard. 697 
Mayor and Aldermen Perkins. 403 
of Exon. 435 Pigot. 758 
Fairfax Gal. 570 Lord Preſton. 752 
Poll. 279 Sir Rich. Raines. 3 10 
| Fowler. 3 Randall. o 
Hertford Mayor. 320 Roberts, 
Gaul. 363 | Sanchy and Ti 9 | 
| Green, 183 | 657 
Greep. 535 Spcke. - 269 
4 Haines. 289 nr 3h 167 
Harris. 399 . Slatfor 8 
Harniſſo. 324 The King e. Slaughter. 68 
Hebbard. 548 f Taylor. 534 
Hord. 736 Jhomſon. 702 
Inhabitants of Horn- Trowbri 344 
| fey. 23386 Tucker. 678 
James and TR Warden of the Fleet. 
2 + ; 1 
Saint John's College Walcot. * 
N 436 Warrington. 166 
The King v. 511 I Wharton G a. 499 
| Saint John's College | | Whiſtler, 215 
- Oxon. "$97 1 | Whiting. 755 
Kemp. 419 Yates, 83 
Kendal and Rowe. Kitks (Captain) his Caſe, 86 
| Knightly. 1251 Knight b. Hopper. _ 
Knollys. 530 | Knight p. Keech. 53 
Larwood 505 | Knight o. Syms. 263 
Pariſh of Litter Knight's Caſe. 255 
| Knight o. Berry. 647 
Mayor and City * Knight 2. Farnaby © a. 712 
London. 168 | Knoll's Caſe, 278 
Biſhop of London-and 
Dr. Lancaſter. 585 ; 
| Biſhopof London and 
Dr. Birch. 586 Acey v. Williams. 514 
{ Manlove. 504 Lacker v. Harcourt. 76 
Melting. 535 | Lacy v. Kinnaſton. 178,218 
Lord Mohun. 84 | Ladd v. Widdows, 259 
North. 613 Lamb v. Arthur, 227 
Oxendon. 435 | Lamb v. Mills. 554 
Owen. 190 | Lambert v. Pack. 118 
| Pain, 294 | Lambert e. Oakes. 117 
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Lampton 9. Collingwood. Page 270 


Lane v. Cotton & a. 582 
Lane . Tenooe. 498 
Langford o. Tyler. 96 
Lawrence o. Martin. 46 
Lawſon (Sir Wilfred) 9. Story. I72 
Layfield & af. 434 
Layton v. Field. 415 


Leach and others o. Thomſon. 665 
Le Blanc & al v. Harriſon. 706 
Lee o. Barnes. 


Lee v. Brace. 668 
Lee v. Libb. . 742 
Legg o. Strud wic. 417 
Leonard 9. Stacy. 143 
Lepara v. Sir John Germaine. 493 
Lepiot . Browne. 41 
Lewis v. Maſters. 429 
Lewis o. Weeks. 209 
Lewſlcy v. Budd. 506 
Lindſay's Caſe, | 693 
Little v. Heaton. | 264 
London City v. Clerke. — 


London City v. Vanacre. 

Longavil 2. The Hundred of ile 
worth. — 

Lord v. Francis. | 

Lovelace (L. C. J. in Eyre) tis 


Caſe. 4 180 
Loveridge ©. Hoskins. 24 
Lowicke. | 688 
Lucking 2. Denning. 186 
Lumley . Quarry. 88 
Lunday (Colonel) his * 333 
Lutting v. Browning. 104 
Luton ©. Bigg. . 92 
Lynch v. Coot. 278 
Lynch 9. Clarke. 293 

M. 
Achil p. Clerk. 1 
Marle o. Fleake. 122 
Martin v. Sitwell. 4 
Martyn v. Hendrickſon. 7 56 


2 


Maſters g. Lewis. 325 
Maſters ov. Marriot. 5 
Matthews v. Carey. 408 
Mawgridge o. Saull. 5 INF 
Mawgridge's Caſe. 484. 
Medina v. Stoughton. 208 
Meredith v. Allen. 544 
Meredith 2. Short. x 34 
Middleton v. Fowler. 130 
Midgley and Gilbert v. Lovelace. 
Mills v. Wilkins. 662 
Mikes v. Caly 467 
| Mogadara . Holt. 113 
Mohun (Lord) 479 
Monkton 2. Paſhley. 697 
Mood v. Lord Mayor of London. 740 
Moor v. Watts. 626 
Moor v. The nen of Gar- 
ret. +: 558 
Mordant 2. Thorold. 305 
Morgan v. Tomkins. 402 
Moſely v. Cocks. 269 
Morris v. Reynolds. = 
Muriel v. Tracy. | | 
Mynton v. Stony Stratford Inhab. 
577 
N. 
Ailor's Caſe. | | 
Needham v. Smith. 8 
Nelſon v. Hawkins. 593 
Netherton v. Jeſlon. 412 


| Maſon cerſus March, Page 76 
Maſon v. Abdey. one 


Newport (Andrew) his Caſe. - 477 
Newman g. Smith. 699, 700 

Newton v. Richardſon. 42 
Nightingale v. Adams. 426 
Nightingale & al' g. Bridges. 473 
Norfolk (Duke of) his Caſe. 400 
Norris . Ware. 565 
Northcote 9. Underhill. 176 


Oades 


2 
5 


Peck / Caſe. 


mon. 171 
Pierce v. Blake. „ 
Pierce v. Paxton, 560 

Pierce p. Welden. 97 | 

Piper v. Dennis. 170 


&. 
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Ades verſus Wood age Page 
| 491 | 
Oates D. Den 167 = 4 
Obrian v. Ram. 7-1 
Ogden v. Turner. _ 40 
Oldham v. Pickering. 503 
Oliviere . Vernon. 332 
Orbell © Ward. | 61 
Ormond (Duke of) v. Bierly. 127 
Osbourne Vs Hoſier. 194 
P. : 
Age v. Pine. 308 
Page v. Smith. | 161 | 
Page 2. Hayward. 618 
Pain v. Partridge, 6 
Parker v. Flint. 366 | 
Parker v. Harris. - 44 
Parker v. Edwards (5 aÞ, 181 
Parker v. Webb, Ti 
Parker ©. Clerk. ̃ 599 
Parker v. Gage. 33237 
Parker v. Kett. 5 221 
Parkinſon's Cafe. 143 


67 

Pembroke (Earl of bis Caſe. 6 14 | 

13 (Lord) and Lord 2. 
reys. 


Perkins (Sir William) his Cale 
| 683 


Pefgrove b. Saunders. 562 


Peter v. Compton. 326 
Pett v. Pett. 259 
Philips D. Berry. — | | 


Philips v. Bury. 
Phyſicians (the Cellege of ) 9. al 


W 0 "I ITED 


| Pitcher verſus Tovey. Pls 72 
Pitman o. Maddox. 298 
Pitts v. Gaince and F orefight, 12 


Platt o. Hill. 662 
Poole's CaſG. 65 
Pope v. Hayman; 317 
Pope 9: St. 5x wag | 550 
Popley v. Aſhley. 121 
Pottet v. Pearſon. | 33 
Powers v. Coot. 556 
Price v. Earl of tos 300 
Price v. Langford. 253 
Pride v. Earl of Bath. 286 
Prideaux v. Morris. 523 
Primmer 2. Philips. 220 
Prince . Moulton. 192 
Pryn's Caſe. | 362 
Pullerton v2. Agnew. 148 
| Pullen 2. Benſon, 558 
Pos 5125 514 
151 
Bothel. 157 
Bran worth. 709g 


Browne. 222, 425 
| Inhabitants of Buck- 
ingham. 582 
| Sir John Bucknell I 2 
Carter. 
Chapman, Mayes * 
: Bath. 442 
The Queen . Clerk. 2 
Illnhabitants of Clue- 


worth. 339 
Daniel. 346 
Drake. 347, 349,350, 
425 
Dyer, 157 
Ellis. 636 
612 
oxby. 2 
Foxworthy. — : 
Glanvill. 354 


0 5 Glin 


TheQueen 0. 


Quilter v. Newton. 


2 


ö 
| 


* 


_ 
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A Table of the Names of the Caſes. 


Glin & al". Page 511 
Mayor of Glouceſter, 
Ge. 450 
Harris. 658 
Harris. 353 
Hoskin. 4] 
Hoskins & al. 354 
Bailiffs of Ipſwich. 443 
King. 326 
Langley. 654 
Mackartney Gar. 3o0 
Mayor and Aldermen 
of Norwich. 444 | 
Paty G af. 526 
Porter. 132 
Pugh & al. 636 
Rogers: 331 
Saintiff. 129 
Taylor. 330 
Tracy. 706 
Trubody. 449 


Turvy and others. 364 
Tutchin. 56 
Twitty and Maddi- 


cot. 442 
Watton. 366 
Wallis. 484 
Weſton. 10 


7 
Wilts (Inhabitants of 
the County of). 


: 339 
White. 132 
Winter. 324 | 
Wrightſon. 54 

|Serjeant - Whitacre. 
| 445 
592 


Awlinſon 2. Oriel & al. 1 
Revees g. Pepper. 

Reeve v. Long. 

Reignel 2. Taylor. 
Redwood v. Coward. 


R. 


554 
228, 286 


185 


Richards p. Turvy. 

Rigault v. Gallizard. 
Roberts v. Arthur. 

Roberts o. Morgan. 

Roberts g. Savil. 
Robinſon v. Goſnold. 
Robinſon v. Graſcot. 

Rook 0. Sheriff of Salisbury. 
Rockwood 
Roſiere v. Sawkins. 
Roſwell 9. Prior. = 
Rouſe v. Etherington. 
Rowley v. Raphſon. 
Ruſſell v. Corn. 

Ryſlip (Pariſh of) aud Hendon. 


8. 


dens, their Caſe. 3 
St. David's (Biſhop of) &. Lucy. 651 


272 


Rich oerſus Doughty. Page 645 | 


OAint Bartholomew Church-war- 


St. John v. Campbell, 156 
St. Swithin's Pariſh's Caſe. 139 
Salisbury (Biſhop of) v. Phillips. 5 2 
Salter ©. Kidgley. 210 
Sanders v. —. 327, 398 
Sands (Dr.) his Caſe. 131 
Sands o. Child and Lynch. 474 
Sandwell 9. Sandwell. 295 
Sandwich (Lord) his Caſe. 702 
Saracini ©. Kilner. 0 
Savil v. Roberts. 150, 193 
Saunderſon v. Nicholls. 304 
Scawen v. Garret. 587 
Scilly v. Dally. 610 
Scounden v. Hawley. 174 
Schomberg (Duke) o. Murrey. 640 
Shardclove 2. Naylor. 102 
Shandrigamy ©, Sholedam (Vills). 
Shelley's Caſe. — 
Shirley v. Wright. 761 
Shore ©. Meddiſon. 536 
Shoreditch Pariſh. 508, 573 
5 Short- 


— LESS 


* 
3 
2 
(I 
W 
4 * * N 
3 
* 
3 
0 
* 
22 
EL 
<> Us 
« ** 
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— 9 — ments we tne n 


A Table r Nimer Ti *he Caſes 


—— 


Shortrid] ge o. N e 
Shotter v. Friend, © OO 
Skinner v. Crouch. 
Skinner v. Kilb. be.” 
Slater v...... 
Sleake v. wikis” 8 _ 
- 


Sleigh ov. Chetham. 5 
Sleer v. Shalecroft, eil 179 


Smalcomb o. Buckingham. Made 7 


| 02 
Smartle o. Williams.  ' 478 
Smartle 9. — * aan; 
Smith e. BoWwWen. 33 
Smith 9. Cudworth. 11890 I 
Smith 2. Stoncard. 1 
Smith 2. Tindaſl. 1 
Smith v. Farnaby. 71 2 
Smith v. Kemp. | 2 
Smith v. Harman. va 1 
Smith v. Aiery. 329 


Smith o. Browne and Cooper. 495 


Snow ©. Firebraſs. 609 

Somers o. Houſe. 35 
K o ent. Log 14100 

Speak v. K the 110 


Spearman 9. Moreland. 


Squire v. Grevil. ö 

Staple v. Hay don. 1 
Stanyon o. Davis. * 
Stephenſon v. Etherick. 155 
Stevens p. Squire. N00 
Steward v. Hodges. I15 | 


Steyner v. The Burgeſſes of Droit- 


wich. 3 
Stockton &. Colliſon. £7 
Stokes v. Berry. 264 
Stone 9. Jones. 595 
Stomfil v. Hicks. 414 
Stout v. Foler. 483 
Strode v. Osborne. 268 
Suddlecomb — of) and 
Burſhaw. 576 
Sutton . Moody. 608 
Sutton v. Sparrow. 255 
Swenſden o. . 319 
Symonds v. Cudmore. 666 
Symonds 2. Durridge. 316 


7. 
Enant 9. Goldwin. Page 509 
Theobald &. Long. 


Thomas e. Howell. 225 
Thompſon & ux . Trevanion. 286 


Thompſon 0. Harvey. 674 
Thompſon v. Leach. 357 
Thompſon v. Leech. 6523 
Thorold v. Smith. 462, 463 
Thorpe 9. Thorpe. ou 
Thorpe v. Thorpe. 96 
7 —.— & al (the Caſe of). 333 
3 ny v. Slatford. 299 

Lipping v. Colins. 731 
Todd v. Stokes. W 4-2 
Toler's Caſe. . .-196 
Tomkins v. Hill. 704 
Toukin v. Crocker and Gilling 452 

'opham v. Tollier. 621 

racy v. Talbot. 581 
1 eil v. Edwards. 529 

revilian ©. Seacomb. 543 
Trevivian . Lawrence. 282 


Trowbridge (Inhabitants of) o. 


Weſton. 572 
Turbervil o. Stamp. + 
Turkerman 9. Jeoffreys. 370 
Turner v. Turner. 156 
Turner v. Beale. 565, 566 
Turner v. Barnaby. 266 
Turner v. Barnaby. 703 
Turton v. Reignolds. 527 
| Tutchin's Caſe. 424 
Tutty v. Kempſon. 58 
Tyly & al' p. Morice. 9 
Tyſon v. Paske. 318 
Tyſon 9. Hilliard. 276 

V. 
Aſper v. Eddows. 256 


Vavaſor 2. Baile. 59 
| Vaugh an's 


4 7 able of the " Namet d 07 the Caſer. er. 


— — 


Vaughan ; Caſe. 
Venable v. Daſt. 
Vinkinſtone . Ebden. 
Vivian v. Campion. 
| Underhill D. Durham, 


W. 


Aites 9. Briggs. 
Walcot's Caſe. 

Walden v. Holman. 
Walker v. Slackoe. 
Walker v. Walker. 
Walton v. Sparke. 
Walwin v. Smith. | 
Wangford ». Brandon. 
Wankford . Wankford : 
Ward 9. Evans. | 
Ward v. Evans. 
Warr o. Huntley. 


Warrington 9. NMoſely. | 


Watſon v. Clerke. 
Weeks o. Peach. 
Weſt v. Sutton. 
Weſt v. Weſt. 


Page 


r ———U— - n ⁵ ũ ꝶꝗ᷑ U U — 


689 
38 


78 


„* U 


Willis s Caſe, 


N 8 


g 


: 563 


54 


026 


571 


155 


574 
311 
120 
368 
102 


673 


428 


362 


359 
Weſtbury v. Coſton (Pariſhes) 580 


Weſton Rivers o. St. Peter's $ in Marl- | 


borough (Pariſhes). 
Wey v. Yalley. | 
Whitehall . Squire. 
Wicket v. Creamer. 
Wigmore's Caſe. 
Wiggan ». Branthwaite. 
Wilkins v. Wilkins. 
Willet :. 


2 10 
705 


272 


459 


758 
1": 6 


568 


24011311 N 


' 
j 


* 


f 


ö 


Wiler ger 


Williams v. Steadman. 


et.verſus Waxcomb. Page 567 
+43 4.28 


Williams Gal, Executors of Mel- 


AS 0 CVs. 
Williams v. Hoskins. 


307 
762 


W illiams o. Harriſon and Harriſon. 


Wilmet g. Loid. 

| Wilſon 9. Field. 

Wilſon v. Law. Lee 
Wilſon v. Gary. | 
Winchurſt &. Maſely. 
Winter v. Loveday. 
Winton (Mayor) 2. Wilks. 
Withers v. Harris. 
Withers o. Harris. 
Witherly 2. Sarsfield. 


Wood . Mayor and Commonalty 


of City of London. 
Wood 9: Cleveland. 
Wood 9. Shepherd. 
Woodrington v. Deveril. 
Woodward 9. Hamerſly. 


| Woodycer v. Greſham. 


Worral v. Holder. 
Wright v. Sharpe. 


| Wyat 9. Aland. 


. v. Fellowes. 


1 a X. ; 
\ F Eoman v. Bradſhaw. 


359 
123 


603 
33S 


62 
628 


271 


414 
187 
265 

77 


112 


396 


560 
71 


567 
476 


101 
292 
301 


209 
466 


42 


ä 
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1-20 
VF 


x > OTA 


1 Batement. 5 Page I 
Acquittal. | 3 
Action on the Caſe. 5 


Actions on Statutes. 
Action for Words. 
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A. 


Action ſur Aſſumpſit. 25 
Action ſur le Caſe ſur aſſumpſit. 34 
Action ſur Indebitatus Aſſumpft. 35 


Addition. | N 
Adminiſtrator. 

Admiralty. 

Adultery. 

Advowſon. 

Age. 

Agreement. 

Amendment. 

Antient Demeſne. 

Appeals. 

Appearance. 

Appendant and Appurtenant, 124 
Apprentices. 7 


Tod. 


Arreſts. 


Arreſt of Ron 
Aſſets. J 71 
Aſſignees. 73 
Attorney. 76 

Audita Querela. (See Error) 
Authority. 


5 
Awards. a 


78 


| Baron and Feme. 


| 


By-Laws. 


B. 
AIL. 
Bankrupts. 
Bargain and Sale. 


Pape 83 
92 

96 

97 

107 


108 
Did. 


122 


Baſtard. 

Batterv. 

Bills of R 
Bonds. (See Uſury). 


Borough Engliſh, and Gavelkind 


Lands. 
Bottomry. 
Breach. 127 
Bridges. | 128 
Buildings, Lights, Oc. (See Nu- 


ſance). 


124 
126 


129 


= 


Arriers and Coachmen. 130 

; Certiorari. (See Convittions, 
Courts, Error, &c.) 131 

o | Challenge of Jurors, 133 
Chancery, 136 
Chaplain, 137 
Charters. : 138 
Church and Churchwardens. (See 
Fees). Tbid. 

© laim. 142 
Colleges. 143 
= Com- 


1 
— —— —ů Rr? 


— * N a 
* * < 
ae * 
— — ” G 
- "$4.0 
——— x—'0 * ” 


„% „%„'—j. — 
—— — 2 
— 


* „„ „„ 


24 
— 


a 


— N 
2 a — 8 1 _ F 
Y — 
er 3 — - Pg a 
7 nM — 
rt — P E 
CIR ² -A 7 mo * 


rr * . 
w "= r T5 1 — — — 


— - — 5 ay 00 my 
_ a Wa: * Sw -» "* 2 wh 
s 4 N. 2 ——.— * 
3 a * > 
— 4 * „ — —— ä —-— e 
* * — — KK fs OO 22 
„„ oU . Ln rn 
2 1 4 ma 


— — — A WR 
— - — — — — 2 n p 
* WT re a> ron a — — — — oh . — — 
6 kw,” 4 m_— - a ua tr Ae , 5 — — 
— D n 1 g * 7 „ r 
— — 332 3 at 8 — 2 2 - 8 = 
— - wy 7 — . N —— — Dr ————— 

+1 WE 2 . LE erat „ » - — - - 

l > « 2 

P rm . „ 
3 I n 
4 * 
\ "2 


it 


4A Table of the General Titles. 


D. 

\ Amages. | 191 
| Day. 195 
Death of Perſons. id. 
Debt. | 196 
Deceit. TG 208 
Declarations. | | 209 
Deeds. 210 
Deer-ſtealers. _ 5 
Default. | 216 
Defeaſance. 218 
Defence. | 219 
Demurrer. Ttid. 
Departure in Pleading. 220 
Deputies. 221 
Detinue. | 222 
Deviſe. Did. 


Diſcent. (See Borough Engliſh). 253 
Diſcontinuance (See Continuance). 


2 4 : 

Diſſeiſin. 
Diſtreſs. (See Leaſes). Dt 
Diſtribution. 257 


I 


Commitment. | Page 144 | Donative. Page 259 
Commons. 146 | Dower. „0 
— — * 148 E. ” 
Confeſſion. (See Bargain and Sale, F Amen. 1 
0 Bonds . : 149 | 1 Entry Forcible. 267 
Conſt „ | 15 | Error. (See Abatement, Amendment, 
10 — | E 4 2 Eftates and Courts). 268 
Continuance and * Ela, Aj — y £4 
Convittions. (See Deer-flealers). 57 rs jo e | - : 
Copyhold Eſtates. rr (See Error and Sheriffs). 
| ES: - | — 82 "460 
orporations. I : 
Coſts. | * Executors = „ 
Cottages and Inmates. 1 i 
— | 175 AIRS and Markets, 316 
Counſellor. | 179 Fees. 317 
ww 1 Lid. Felons Goods. 318 
Cuſtos Rotulorum. I 188 Felony. oy 


Fines and Amerciaments. 
Fines of Lands. (See — 3 


Uſes). _ 
_ Fiſhery. 
Forcible Entry. (See Entry). : 15 
Foreign — Oy | 325 
Foreſtalling. Tbid. 


Forgery. (See Indifimens). 326 
Frauds and Perjuries. © Did. 


Fraudulent Sale. 
Aming. On 328 
Gaol. '** 3 
Good Behaviour. | 331 
Grants. Thid. 
Grant of the King. (See Ear 332 
Guardians. - + 
H. | | 

Abeas Corpus. „„ 
Heirs. (See Meri). 336 
Heriots. 337 
Highways. (See Bridges), 338 
Houſe of Correction. 340 
Jamaica 


£488 


Loni Tickets. (See Deceit), 434 


— —-—- — 


4 Te "able of the 


Gemrall Titles. 


1 


Amaica Laws. Page 341 
Ieofails. 34 
Imparlance. 343 
Indictment. 344 
Infancy. 357 
Informations. 361 
Inn-Keepers. 366 
Inquiſition. _ Toid.| 
Joinder of Actions. 367 
rec and T enants in Com- 
mon. | 368 
Ireland. JIA 
Iriſh Forfeitures. Ibid. 
Iſſue General. 395 
udges. (See Courts). Tbid. | 
udgments. 397 
| arifdietion, (See Courts). 403 
Turors. Did. 
uſtices of Peace. 405 
uſtification. 408 
L. 
Eaſes. 4104 
Lecturers. 418 
Legacy. 419 
Letters Patent. Did. 
Levari Facias. 421 
Libels. 422 
Limitations. (Sce Evidence). 426 
London. 428 


— 
Mortgage. (See Dee and E- 
ſtoppels ). Page 477 
Motion. 479 
N. 
Ame. (See Additions). 492 
Ne Exeat — 494 
Ne roes. 495 
Niſi prius. 496 
Nolle proſequi. 497 
Non Compos. (Sec Iafanrs) 
Notice. 498 
Nuſance. Thid. 
O. 
Aths. 501 
Obligation. 502 
Occupant and Occupancy. 503 
Offices. . $og 
Orders of Juſtices. 506 
Outlawry.(See Levari Facias). 518 
Oyer. Tbid. 
bone th 
"JArdon. 5 12 


Pariſhes. 52 
Parliament. (Juriſdiction of Lad 
in Parliament, ſeo Wes) Ibid. 


M. 

M-* damus. (Sec Corporations). 

433 
Manor. 452 
Marriage. 456 
Maſter and Servant. 460 
Merchants. 465 
Miſnomer. (See Name.) 
Money. 471 
Monopolies, 473 
Month. 


476 


Parſon. 527 
Pawn-brokers. 528 
Peculiars. 529 
Peers and Peerage. 530 
Perjury. (See Evidence). 534 
Phyſicians, =_—_ 
. Playhouſes. 539 
Pleas and Pleadings. 539 
Pledge and Bailment. 569 
Poor. 570 
Poſt- Office. 582 
Preſcription. 584 
Preſentation. 585 
Privilege of Perſons. 587 
Privileged Places. 590 
Proceſs. 591 


Pro- 


A Table of. the General. Titles. 
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S 


Prohibition. (See Adultery, Church, 


Marriage). Page 592 
Promiſe Collateral. 606 
Property. 608 

Q. 
Uantum Meruit. 609 
Quare Impedit. Tbid. | 
Que Eſtate. _ 
Qui Tam, & Tam Quam. Ibid. | 
R. 
Ecognizance. G11 
Records. 613 
Recoveries. (Sec Uſes). 614 
Releaſe. 619 
Remainders. 623 
Remittitur. (See 1 - 
Rent-Charge, 625 
Replevin. 626 
Reſcue. (Sce Leaſes). 628 
Reſtitution. _ 629 
Return of Writs. Tbid. | 
Riots. 635 
Robbery. 637 
. 


Candalum Magnatum. 640 | 


U 


Statutes. (See Dear. * Page 


Scire Facias. (See Abatement, | 
—F Jeetment and Error). Ibid. 
Servants. 641 
Seſhons. 642 
Sewers. 643 
Sheriffs. (See * Tbid. 
Ships. 647 
Simony. 651 
Slander. 652 
Soldiers. | 655 
Spiritual Courts. 656 


661 
Stocks. | 7 663 
Superſedeas. 664 
Surety. bid. 
Surrender. | 665 
. 
5 1 'Ail. (See Recovery). 666 
Taxes. 669 
Taxes and Rates for the Poor. (See 
Poor). 
Tithes. 671 
Tolls. 673 
Trade. 674 
Traverſe. 676 
Treaſon. bid. 
T reſpaſs. 5 4 
Trials. 
Trover. (See Adminifirator, 25 Is 
of Exchange, he.) 707 
1 ruſts. 708 
V. 
Agrants. , 
Venue. (See eals — 
7 rials). "I Tbid. 
Verdict. 713 
View. 714 
Viſitors. 715 
Uſes. (See Fines and Releaſe). 730 
Uſury. 1 738 
W. 
Ager of Law. 7240 
Wills. (See Eftate). 742 
Witneſſes. + 7 
Women. 758 
Wreck. Tbid. 
Writs. 


ye On 


— 


ERA ATA 


Page 25. Line 5. after bad, read wo. p. 187. before I. 7 
argin, ee read (1.) (2.) p. 206. in the Margin after I. 6. read was, be- 
p. 350. I. 14. for efſe, read eff. p. 356. I. 32. for lanquebat, read languebat. p. 448. 


the 
eber it 
I. 28. for Conſideratiens, read Commiſſions. p. 353. 


1 


— 


7. add CUSTOMS. p. 187. in 


I. 4. after ſheuun, read 4. 
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| Rawlinſon verſus Oriet & al. Mich. 1 W. & M. 


- N Ation of Treſpaſs againſt two Dekendants: They C x. ) 
pleaded in Abatement that the Plaintiff had ſued a * Show. 15: 
Bill againſt one of them fo2 the ſame Treſpaſs, 
which was yet depending: The Plaintiff demurred, 
4 and it was argued fo2 him that this does not abate 
gaga the or. 
Holt Chief Juſtice: The Reaſon why another Action 
pending ſhall abate the ſubſequent Action is, becauſe of the 
double Ueration ; now here the other is not vered, and 
therefo2e there is no Reaſon that it ſhould abate as to the 
Whole. Jf you plead a Miſnomer, it ſhall abate only as to 
the Party pleaded, unleſs where the Death of one ſhall 
abate the Writ, as upon a joint Contraff, 8c. But it is 
otherwiſe in Treſpaſs. . | | 


Howard verſus Pitt & al. Trin..4 W. & M. 


N Treſpaſs, a Uerdi# and Judgment were had againſt ( 2.) 
Sir John Lawrence, Sit William Pritchard, Sit Benja- 1 Show. 402, 
min Newland, Sir Edward Abney; George Pitt, Eſq; and 3. %? 
ames Smithby, fo; 1515 l. Damages and Coſts. The De- Sk. 261. 

ndants bzought a TUrit of Erroz, and the Reco2d being 5. C. 
certified into the Exchequer-Chamber, Smithby died, and the . 
ſurviving Dekendants, fearing the Mrit ok Erro2 was aba- 
ted by his Death, bꝛought another Writ in the Name of 
the five Survivozs, which was allowed and Bail put in, 
and there was no Non⸗Pꝛoceſs no2. Affirmation of the 
Judgment, noꝛ any Remittitur of the Recozd upon the 
Writ on which it was certified: But Sir John Lawrence 
dying, the Plaintiff bzings an Action and arreſts the De⸗ 
fendant Pitt fo2 1515 l. Debt, and after a ſhozt Jmpaiſon:- 
ment, charges him with an Execution ſued out only againſt 
four of the Defendants, but never removed the Judgment 


by Scire facias. 
= B Z 8 It 


* 


N 
Jt was moved by the Counſel fo2 Mz. Pitt, to diſcharge 

this Execution; fo2 that there ought to have been a Sci. fac. 

in regard the Judgment was of thzee Pears ſtanding, and 

not affirmed on the Writ of Erroz; and no Execution 


ſhould have (fied, until the Second was remitted back 
2 Cro. 364. gut of the Exchequer- Chamber; And the Judgment being 


Palm. 186. . =» 
4751. Againff fix Perſons, and ſome dying, Execution ought not 


Sid. 351. . a 
2 „ to habe gone againſt the reſt, without a Scire facias. That 


3 Cro. 367. this Coütt cannot take Notice of an Abatement, o2 other 
End of the Writ of Erroz but upon a Remittitur, which 

there ought to be, becauſe the Act of Parliament that eres 

the Court ſays, the Reco2d ſhall be ſent thither, and after- 

wards remitted, that ſo Pꝛoceſs and Execution may be 

done thereupon : And the Plaintiff ought to purſue his 


Judgment, and every CUrit of Execution follow and agree 


with the Recozd,; that there ſhould be no Execution where 
the Writ was abated, and after a Year, without bzinging a 


Scerre facias, &c. | | 

Moor 367, To which it was anfwer'd by the Plaintiff's Counſel, 

Noy 150 that there needs no Remittitur nog Scire facias, fo2 Execu- 
tion might have iſſued againſt them all, without taking 
Notice of any Man's Death; and then the mentioning the 
Death of one cannot injure the reſt. In Caſe of a Uer- 
dit againſt four, and one dies, we may alledge that one 
ts dead, and pꝛay Judgment againſt the others: And if 
one of the Defendants die after Judgment, there is no 
Abatement of any judicial P2oceſs ; no2 any need of a Scire 


fac. but where the Parties are aiter'd, and they are not ſo | 


here. | ; 

By Holt C. J. There ought to be a Remittitur in Caſe 

of an Abatement, as well as in Caſe of a Nonſuit oz Dil⸗ 
continuance, being equally within the Mozds of the Sta⸗ 

tute, fo2 neither of them are expꝛelly there: Vou might 

x Roll. Abr. hade had Judgment on a Sci. fac. quare Execution. non; but 
259... 7. 16. to habe Pꝛolecution immedlate without any Notice to us 
bk tuhat is become of the CUrit of Erroz, J do not under- 
ſtand. J think you cannot have an Execution after the 

Pear without a Scire facias, o2 Remittitur: here is a Pear 
expir'd, and pꝛay how do they ſtop upon the Death of one 

of the Plaintiffs? Jf they take Notice of it, they ought 

to remit fo2 that Cauſe ;: And of that Opinion was all the 


Court. | 


But the Court would not relieve the Defendant upon 


Motion, no2 determine any Thing on the laſt Quzre; ſg 
that My. Pitt paid the Money. | | 3 
4 e | ce 
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bonn at ſuch a | 
the Defendant demurred to the Plaintiff's Replication. 


F it is to be tried where the Writ is bought: But it is Cro. Eli. 


8 
©: 
3 


ABATEMENT. Z 


Lee verſus Barnes. Mich. 7 W. II. 


Holt C. J. Toe Defendant may plead in Abatement (3.) 
1 of a Declaration where the Aﬀton is by 5 Mod. 144. 

Oziginal, fo2 the Pleas therein are different; but if the 

Afton is by Bill, there can be no Plea in Abatement of 

the Declaration, only of the Bill, becauſe they are the 

ſame Thing, and the Entry fs Petit Judic. de Billa. 


Weſt verſus Sutton. Paſch. I Ann. 


A Judgment was had in ate fox the Office of Parthal, C 4. ) 
1 and a Scire facias bzought thereupon; to which the * Ik. 2. 


7 Defendant pleaded in Abatement, that the Plaintiff was 


an Alien Enemy ; the Plaintiff replied he was a Subject, 
Place in England; & hoc paratus, 8c. and 


Holt C. J. The Plaintiff ſhould have concluded to the « vent. 210. 
Country, fo2 where Alien Enemy is pleaded in Abatement, ?z 22": 


otherwiſe when pleaded in Bar, in which Caſe the Replica- 283. 
tion muſt conclude Et hoc paratus eſt verificare. Iþe held, 
This could not be pleaded in Abatement to the Scire facias, 
becauſe it was pleadable in Abatement to the Afliſe : The 
Defendant ſhall not diſable the Plaintiff from having Ere- 
cution, ſince he admitted him able to have Judgment. 
Therefoze Judgment Quod reſpondeat. - Vide Additions, 


* 8 * 2 - . 


＋— _ 
1 


ACQUITTAL. 
Johnſon & Ux. verſus Browning, Trin. 3 Ann. 


N Ation of the Caſe, foz malicioufly Indicing and (1.) 
Pooſecuting the Wife fo Felony in ſtealing certain Med. Caſes 
Goods, whereof ſhe was acquitted z The Declara- ; Moa. 4. 
tion recited the Jnditment, continent. materiam ſe- 

quentem, and in the Recital of the Goods ſuppoſed m_ 


E, 


A'CQUIETEAL. 


ſtole, it was valoris ſo much, whereas the Jndi#ment was 


Valentiæ of ſo much: And it was objeffed by the Dekendant 


1 Sid. 15. 
Yelv. 46. 

1 Lev. 53. 
2 Keb. 546. 
3 Lev. 210. 
1 Vent. 12. 


1 Mod. 4. 


that this was a Uariance; but being the ſame in Subſtance 
it was over-ruled ; tho' ik the Plaintiff had undertaken to 
ſet fo2th the Indickment in hæc verba, the Exception would 
have been fatal. 

And by Holt C. J. The Plaintiff in this Aﬀion, to main⸗ 
tain it fully, ought to have pꝛoved a Copy of the Bill of 
Indickment, and that it was found upon the Dath oz P2o- 
curement of the Oefendant; but the Names of the Parties 
upon the Back of the Bill, is ſufficient Evidence of their 
being ſwo2n to it, tho' the Uriting on the Back be no 


Part of the Recoꝛd: And it may be pꝛoved, that the De- 


kendant was a Witneſs without having the Bill. The 
firſt Part of the Defendant's Defence in this Caſe muff 
be to pꝛove a Felony committed, fo2 without that it is im- 
poſſible he could have a p2obable Cauſe of Pꝛoſecution; 

and here, becauſe no Body was by at the Time when the 

ſuppoſed Felony was done but the Defendant's Mike, who 
could not in this Caſe be a Witneſs to p2ove it, the Chief 
Juſtice allow'd her Dath which ſhe made at the Trial of 
the Indiſtment to be given in Evidence: And declar'd, 


that otherwiſe, a Perſon robb'd, &c. would be under an 


intolerable Miſchief; fo2 if he p2oſecuted fo2 ſuch Robbery, 


and the Party ſhould at any Rate be acquitted, the Pꝛole⸗ 


cutoꝛ might have an Action bꝛought againſt him fo2 a malt- 


cious Pꝛoſecution, without any Poſſibility of making a 


Mod. Caſ 25. 


nood Defence, tho the Cauſe of his Pꝛolecution were ever 
ſo pꝛegnant and notozious. 

Ik the Perſon p2oſecuted be entirely innocent of the Fact, 
yet if there be a pꝛobable Cauſe of Pꝛolecution, Action fox 


a malicious Pꝛoſecution will not lie; fo2 it muſt be dire# 


Malice, without any Colour of Cauſe, that will ſuppozt an 
Action in this Caſe. | | 8 
Holt C. J. (aid, A Son-in-Law indifed his Step-Mo- 


ther fo2 poiſoning her Þusband his Father; and ſhe being 


1 Cro. 383. 


acquitted bꝛought an Afﬀion againſt him fo2 a malicious 
Pꝛoſecution, and recovered Damages: And he, to requite 
her Kindneſs, bꝛought an Appeal of Murder againſt her, 
whereon ſhe was tried and convifted at the King's Bench 
Bar, and carried down and burnt in Berkſhire, where the 
Crime was committed. Pigot's Caſe. | N 
And he remembered another Cale very lately, where a 
Fellow brought an Aﬀion fo? ſaying of him, That he was 
a Highway-man ; and it appeati ig upon Evidence that he 
4 - das 
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ACTION on the CASE. 1 | 5 


was fo, he was taken in Court, committed to Paiſon, and 
convicted and hang'd the next Seſſions of Gaol-Delivery. 
So that People ought to be well adviſed befoze they bzing 


tuch Attions. See Conſpiracy. 


ACTION on the CASE. 
Croſſe verſus Gardner. Mich. 1 W. & M. 


ASE. The Plaintiff declares, that the Defendant | (1.) 
having Diſcourſe of two Oren, did affirm them to i 
| be his own p2oper Oren; to which the Plaintiff J . .;. 
fidem adhibens gave him fo much fo2 them, ubi | Show. 68, 
revera they were the Dren of J. S. &c. _ 

Holt C. J. Affirmation to ſuppoꝛt the Action ought to be 

at the Time of the Sale, and there it is an Inducement 

to buy. Dolben inclined, that the Aﬀion lay. The Caſe 

was argued again; and per Cur'; the Adion well lieth.. 
3 Cro. 44. Jones 196. 1 Roll. 91. Sciens omitted, and yet 

the Action lies. 1 Sid. 146. 

Holt C. J. That Credit given on the Affirmation makes 
the Action lie. 

H_ agreed on the Caſe: Jones 196, 

Judgment pro mer. 


Heblewait verſus Palms. Mich. 1 W. & M. 


(2 for diverting a Water-Courſe ; The Plaintiff de- (2. J 
clared, that the Ocfendant malitioſe, &c. infregit a ; Lev. 153. 
certain Bill- Dain, & perinde did divert the Water-Courle 8. 3 Mo 3 
ab antiquo & ſolito curſu erga the Coꝛn-Mill of the Plain- 3 C0 
tiff, by reaſon whereof he loſt the P2ofit of his ſaid Mill; Carthe $4; 
but did not ſet fo2th that the Mater uſed to turn his Mill, 
02 that he had any other Pꝛoſit thereof, o2 that the Wa: 
ter-Courſe was antiquus aquz curſus, &: 

The Defendant pleaded Specially, that he is and was 
ſeiſed of ſuch a Piece of Land, upon which the Dam was 
erefed, and by which the Mater had uſed to run to his 


own Pill, which was lately burnt 8 by reaſon wane” 
| 0 
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of he had no manner of Caſe fo2 the Mater; and therefoze 


he bꝛoke the Dam prout ei bene licuit. 


There was a frivolous Replication and Rejoinder, and 


thereupon the Plaintiff demurred ; but the Oiſpute was on⸗ 


ly concerning the Suffictency of the Declaration, and the 


Bar. 
It was argued in Suppozt of the Judgment, that the 


Declaration was good upon the Poſſeſſion alone, without 


any other Patter. 


= MW 


1 Show. 71. 


The Judgment was affirmed ; but Holt C. J. laid, that 
if the Cauſe had been tried before him, the Plaintiff ould 
have p2oved his Mill to be an antient Mill, otherwiſe he 


ſhould have been nonſuit, 
Wilkins verſus Wilkins. Mich. 1 W. & M. 


ASE: The Plaintiff declared that the Oefendant had 
received divers Goods of the Plaintiff to trade with⸗ 

all, and to render an Account to the Plaintiff, and pꝛo⸗ 
miſed to render an Account, The Defendant pleads in 
Abatement, that he received them as Bailiff fo2 the Plain- 
tiff, and was to account fo2 them, and pꝛays Judgment, 


Tf compellable to anſwer this Bill. Demurrer, to pꝛove 


that either the one oz the other lies, 1 Inſt. 172. Dyer 20. 


Hawkins v. Park. 1 Roll's Rep. 52. were Cited. 


(4.9 
= A 
181. 

1 Show. 243, 
255. 

3 Mod. 289. 

I Salk. I2, 


C. J. Holt: The Jnconvenience is the giving a long 
rambling Account in Evidence to the Jury; and there is 
no Caſe where a Man afs as a Bailiff, but he pꝛomiſes 
to render an Account, Dolben : An erpreſs [P2omiſe will 
make him chargeable. And afterwards by the whole Court 


the Plea was over-ruled, and Judgment fo2 the Plaintiff. 


Pain verſus Partridge & al. Trin. 3 W. & M. 


* Caſe: Plaintiff declared that the Town of Luittlepore | 
was an antient Uillage, by which there runs an antient 
River, over which was an antient Paſſage fo2 Þozſes, &c. 
by a Ferry-Boat, kept by the P2opztetozs, who uſed to 
take ſuch a Toll of all Paſſengers, &c. except of the Jn- 
habitants of the antient Meſſuages in the ſaid Gill, who 
uſed to paſs Toll-free; and that the Defendants neglecked 
to keep a Ferry-boat, whereby the Plaintiff was depzived 


of his Paſſage ad Dam', &c. 
Deken⸗ 


0 7 222 


in the Erchequer. 


Diekendants plead, that they, at their own Coſts, built 


. . ro - 
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a Bzidge, &c. which was an eaſier and ſafer Paſſage. 


| Plaintiff replies, That he was not ſuffered to go over; 


Defendants demur. —o=_ LL i 
Holt C. J. This is a good Cuſfom, tho' the Tontrary 


hath been held in another Action in the Common Pleas ; 
it might have reaſonable Commencement: And the Inha⸗ 


bitants might agree at firft that one of them ſhould have 


the Pꝛoperty of the Ferry, and the reſt ſhould be at the 


Charge of the King's G2ant, and in Conſideration thereof 


to be carried over Toll-free, which would be a good Com⸗ 
mencement, 8c. at this Day. 1 Roll: 552. The Plea in 
Bar is not good; fo2. the Erefting of a Bzidge is volun⸗ 
tary, and he may pull it down at his pleaſure, But this 
Action lies not, becauſe the Plaintiff hath no moze ſpecial 
Damage, than others of the King's Subjects. 22H. 6. 14. 
The Chief Juſtice ſaid, that Dolben Juſt. concurred with 


them in omnibus. 


Judgment fo2 the Defendant by Holt, Gregory and Eyres. 
Stockton werſus Colliſon. Mich. 3 W. & M. 


A Sſumpſit bꝛaught by Commiſſioners pro opere & labore, (.) 
A in ſerving upon a Commiſſion in a Cauſe depending Comb. 186. 


1 Show. 339, 


By C. J. and Eyres (cæteris tacentibus) the Action lieth, 342. 


and Judgment pro Quer. | 


Dalſton verſus Janſon. Mich. 7 W. 3. Intr. Paſch. 
JW. 3. Rot. 242. 
Sſumpſit on the Cuſtom of the Realm, and Trover a- (6. ) 


gainſt a Carrier were joined in the ſame Declaration: 1 Salk. 10. 
Uerdi# fo2 the Plaintiff, and entire Damages; Judgment 


was arreſted, Foz the Aſſumpſit is ex quaſi contractu, and 


a Contract and a Tozt cannot be joined. Raym. 233. 


2 Lev. 101. 1 Keb. 870. 1 Vent. 365. 1 Keb. 847. pl. 45. 


2 Keb. 803. pl. 52. Br. Joinder in Action 10, 11. 3 Keb. 
264, 276, 296, 302, 335. 3 Lev. 99. 1 Vent. 223. 


Knight 


ACTION on the CASE. 


Knight verſus Hopper. Trin. 8W. z. 


(5.0 Nan Action on the Cale upon mutual Agreements, the 
Skin. 407 Evidence was a Note in the Nature of a Bill of Par: 
cels to this Purpoſe, Bought by Anne Knight of Hop- 
per 100 Pieces of Muſlins, at 40 s. per Piece, to be fetched 
away by 10 Pieces at a Time, and paid for, as taken away. 
It was held by Holt C. J. at Niſi Prius, that the Pieces 
being marked and ſealed, the Pꝛoperty is altered imme⸗ 
diately, and that they remained only as a Security fo2 the 
Money; Secondly, That if they are not taken away upon 
Requeſt in a reaſonable Time, the Party may have an Ac. 
tion fo2 his Boney, but may not (ell the Goods; . 


Roberts werſus Savill, Paſch. 9 W. z. 


1 the Common Pleas, in an Ation on the Cale, the 
5 Mod, 3 Plaintiff declared that the Defendant did kalſly and ma⸗ 
Jes. „ licioufly, &c. cauſe him to be indited at the Seflions fo2 a 
6 Mod. zo, Riot: Upon which he appeared, and was acquitted; and al⸗ 
4 137185, ſo that the Dekendant did falſely and maliciouſly cauſe him 
þ 40;, to be indifted another Time at the Seſſions fo2 a Riot; to 
&c. which he appeared, and was acquitted, By Reaſon of 
which P?2oſecution, he loſt his good Name, was at great 
Trouble and Expences, &c. to his Damage 1001. The 
Dekendant pleads Not guilty ; and a Qerdi# fo2 the Plain⸗ 

tiff, and 111. Damages. 

Don a Motion in the Common Pleas in Arreft of Judg- 

ment, the Queſtion was whether the Action lay? And that 

Court was of Opinion that the Action did lie. And the 

ſame Queſtion having been debated and argued here, the 

King's Bench was of the ſame Opinion; and Holt C. J. 

delivered this Doctrine. There are thꝛee So2ts of Da- 

mages to ſuppoꝛt Ations of this Mature. Firſt, where a 

Man is injured in his Fame oz Reputation, by Reaſon of 

which Injury, if the Mods themſelves do not bear an Ac- 

tion, the Loſs o2 Damage that may inſue will. The ſe- 

cond relates to his Perſon where he is aſſaulted oz beaten, 

oz put under any Confinement, whereby hz is depzived of 

his Liberty; as appears by the Statute 3 Ed. 3. 33. But 

my Lo2d Coke in 2 Inſt. 566. ſays truly, that the Statute 

wäs made in another Pear, viz. 3 Ed. 3. 19. But neither 
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of theſe Sorts of Damages are the Foundation of this 
Caſe ; fo2 here his Reputation o2: Perſon are not damnt- 


fied. There is a third Sozt of Damages, which a Man 


may ſuſtain in reſpeft to his Pꝛoperty; and this is the 
G2ound of the p2eſent Action; fo2 that the Plaintiff was 
put to unneceſſary Charges to anſwer this Jndifment. And 
it is moſt plain he was put to unneceſſary Expences; fo? 
that the Jury have found this P2ofecution was falſe and 
malicious. 1 155 

So that upon the whole, we all agree that the Judgment 
muſt be affirmed. . N 

Lord Holt's Argument in the Book at large is worth read- 
ing with Attention, but is too long for this Collection. 


Turbervil verſus Stamp. Mich. 9 W. 3. 


Ale on the Cuſtom of the Realm, why he negligently C 9. ) 

kept his Fire in his Cloſe, ſo that by the Flames art. 425. 
the Plaintiff's Cozn in a certain Cloſe of the Plaintiff, . 4. 18. 
was burnt. After Gerdict pro Quer. it was objefted, the 14 Aff pl. 9. 


Cuſtom extends only to Fire in his Houſe oz Curtilage, jp 88. 


ue, 


(like Goods of Gueſts) which are in his Power. Non al- Double Plea 
loc. Foz the Fire in his Field is his Fire, as well as that; _ 
in his Houſe. Every Man muſt uſe his own, ſo as not old Ear. 21). 
to hurt another. But if a certain Stoꝛm had riſen, which KR. Ent. 8. 


he could not ſtop, it was Matter of Evidence, and he ſhould 


= Have ſhewed it. And Holt, Rokesby and Eyre (againſt the 


Opinion of Turton) gave Judgment fo2 the Plaintiff. 

N. B. 10 Ann. cap. 14. par. 1. No Action, Suit, or Proceſs 
whatſoever ſhall be had, maintained, or proſecuted againſt any 
Perſon in whoſe Houſe or Chamber any Fire ſhall acciden- 
tally begin, or any Recompence be made by ſuch Perſon for 
any Damage ſuffered or occaſioned thereby, any Law, Uſage 


or Cuſtom to the contrary notwithſtanding. 


Q. Whether the above Action would lie at this Day? 
I. is not within the Words: And perhaps not within the 
Reaſon of this Act of Parliament. 


Tyly & al. verſus Morrice. Paſch. II W. 3. 


T DE Defendant was a Common Carrier from London ( 10. 3 
1 to Excter, and the Plaintiffs by their Servant 1 
D livered“ 
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livered to the Defendant's Book-keeper two Bags of Mo⸗ 
ney ſealed up, and told him that it was 200 1. and de⸗ 
fired a Receipt fo! it; thereupon the Book-keeper gave a 
Receipt fo2 his Maſter to this Effect; | 
. Received of, (5c. two Bags of Money ſealed up, ſaid to 
contain 200 /. which I promiſe to deliver on ſuch a Day at 
Exeter unto T. Davies, he to pay 105. per Cent. for Car- 
riage and Riſque. SE 
The Carrier was robbed of this and other Monep in the 
Night-time, but he paid 200 l. ts Davies at Exeter. And 
now an Action was b2ought againſt him in common Fo2wm, 
upon the Cuſtom of England, wherein the Plaintiffs de⸗ 
clared, that on ſuch a Day and Place they had delivered 
unto the Defendant 4501. to be carried, 8c. and at the 
Trial it was p2oved that there was 450 l. in thoſe two 
Pars, at the Time they were delivered to the Carrier fo2 
200 l. : | 5 
The Queſtion was, whether the Carrfer ſhould anſwer 
fo2 the whole Honey? Jt was the Opinion of the Chief 


Juſtice, that he ſhould anſwer fo2 no moze than 200 l. be- 


canſe there was a particular Undertaking by the Carrier 
fo2 the Carriage of 200 l. only, and his Reward was to er- 


tend no farther than that Sum, and tis the Reward which 
makes the Carrier anſwerable ; and ſince the Plaintiffs had 


talen this Courſe to defraud the Carrier of his Reward, 


Ll) 
1 Salk. 15, 
16. 


they had thereby barred themſelves of the Remedy found- 
ed on the Reward. 8 | | 
So the Jury was directed to find fo2 the Dekendant, and 
found accowdingly.: The like Aﬀion by others againſt the 
ſame Defendant on the like Merits, and the like Uerdi#. 


Iveſon verſus Moore. Trin. 11 W. 3. 


15 Caſe, the Plaintiff ſet koꝛth in his Declaration, that 
he was poſſeſſed of a Collfery, and there was a High- 
way near, by which he uſed to carry his Toals, and that 
he had a certain Quantity of Coals dug ready fo2 Sale; 


that the Defendant dug a Colliery near his, and intending 


to dꝛaw away his Cuſtomers, and depꝛive him of the J?2ofit 
of his Colliery, ſtopped up the Wap ſg as Carts and Car- 
riages could not come to the ſame, whereby he loft the 
Paofits, and his Coals were ſpoiled fo2 want of Buyers, 
to his Damage, &c. The Dekendant pleaded non cul. and 
there was a Uerdift fo? the Plaintiff; but Judgment was 
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Holt C. J. A Man cannot have a particular Action with⸗ 
out a particular Injury 92 Right, which are the Szounds 
upon which all Aﬀfons are founded : This Plaintiff had 
neither a particular Right in this Way, no2 a particular 


Injury, fo2 the Stoppage of the Way is common to every 


one as well as to him; and it is not lite a Caſe fo2 Stop- 
page where a Perſon has a Way, Water-courſe o: Com⸗ 
mon to his Þouſe, o2 Mill, and the Aﬀon is founded on 


à Right, which lies without the per quod, &c. The Chief 


Juſtice and Rokeby Juſt. held, that the Plaintiff's near 
Situation pielded him a Convenience, but no Right; fo2 
it is the King's Highway fo? the equal Uſe and Benefit of 
all his Subjects, and the Plaintiff has no moze no2 no bet- 
ter Right than any Body elſe : That ſuppoſing here was 
a particular Injury by Special Damage, that Specisl Da- 
mage is not well ſet fo2th, it not being ſufficient to ſay, he 
loft his Cuſtomers, 02 that Buyers could not come, with- 
out ſhewing that Buyers were coming, and were hindered: 


And the Cale in 1 Rol. 63. has been often denied to be Law, 
ko the Damage mut be ſpectally ſhewn, 


C. J. Holt cited the Caſe of Pain and Partridge, 2 W. & 


2 Saund.115, 
3 Cro. 664. 
2 Lev. 214, 


1Show. 243. 


M. in Action of the Caſe fo2 not keeping of a Ferry-Boat, Comberd. 


which was fo2 all the King's People, paying a Toll, but 


gratis fo2 all the Jnhabitants of ſuch a Utitage, of which 


the Plaintiff was one: The Court in this Caſe adjudged 
the Cuſtom to be good, but that the Aﬀton did not lie; fo 
tho the Plaintiff has a particular Right, yet that conſiſts 
in being erempt from Toll, and not in Paſling, which is 
common to all: So that the not keeping the Ferry is a 
publick Nuſance, fo2 which the Plaintiff cannot maintain 
an Action moze than any other Perſon, But the Defendant 


muſt be indifed. 


Gould and Turton Juſtices, were of a different Opinion, 
and the Court being divided after a fozmer Rule to ſtay 
Judgment, no Jubgment could be entered. 

In this Caſe it was agreed by the whole Court, That 
where an Action arifes from a publick Nuſance, there muft 
be a Special Damage; fo2 he that did the Juſance fs pu⸗ 


niſhable at the Suit of the Publick, by Indi#ment oz In⸗ 
_ fozmation; and to allow all pzivate Perſons their Actions 


1 80. 


without Special Damage, would create an infinite Pul⸗ 


tiplicity of Suits. 


Pitts 


ACTION on the CASE. 


Pitts verſus Gaince and Foreſight. Paſch. 12 W. 3. 


( 12.) ÞE Plaintiff declared that he was Mater of a Ship, 
1Salk. 10, 11. and that it was laden with Cozn, in ſuch a Þarbour, 
ready to ſail fo2 Dantzick, and that the Ocfendant entred 
and ſeiſed the Ship, and detained her, by which he was 
hindzed and obſfruted in his Uoyage. The Dekendant 
juſtified fo2 Toll and Po2t-Outies ; but his Plea being 
naught, took Exception to the Action, That it ſhould I 
Br. Adion been Treſpaſs. Vide 4 E. 3. 24- Palm 7. 13 H. 7.2 
ſur leCaſe Holt C. J. In the Caſes cited the Plaintiff had a Po 
As 84. bperty in the Thing taken, but here the Plaintiff has not 
Firs. Anion U Property. The Ship was not the Maſter's, but the 
1 Roll Abr Owners. The Maſter only declares as a particular Df- 
dos. ficer, and can only recover fo2 his particular Loſs. Yet 
2 Roll. Abr. he might have bꝛought Treſpaſs, as a Bailiff of Goods 


nk 65, 66, may; and then he could only have declared upon his Pol⸗ 
Cro. Jac.265, ſeflion, which is — to maintain Treſpaſs. 
266. Judgment po _ 


Fetter verſus Beale. Trin. 1 3W. 3. Intr. Paſch. 
10 W. 3. - 


Ca3-). N  Aﬀfault, Battery, and Paihem, the Plaintiff ** 

1 Salk. 21. that the Defendant beat his Head againſt the Szound, 
and that he b2ought an Afton of Aﬀſault and Battery fo2 

that, and recovered; and that ſince that Recovery, by 

Reaſon of the ſame Battery, a Piece of his Skull was 

come out. The Defendant pleaded the Recovery mentioned 

in the Declaration in Bar; and avers it to be fo2 the ſame 

Cro. Jae. 373. Aſſault and Battery The Plaintiff demurs. The Platn- 
T 3-555-18. tiff's Counſel compared this to the Caſe of a Nuſance, 
. lle. where every new Dꝛopping is a new Ack. Holt C. J. 


| "mo 10. contra; every new Dꝛopping is a new Nuſance ; but here 
3. is not a new Battery. And in Treſpaſs, the Gztevouſneſs 


02 Conſequence of the Battery is not the Gꝛound of the 
Action, but the Beaſure of the Damages; which the Jury 


muſt be luppoled to have conſidered at the Tria. 
4 | — pro Def. 


Coggs 


— — 


<8 
PR 
; 


FIAT 


Coggs ver ſus Bernard. Trin. 2 Ann. 


Z FOASE; The Defendant Aſſumpſit to take up a Þogs- C 14. ) 


head of Bꝛandy in a Cellar, and ſafely to lay it down ? Salk. 26. 

in another Cellar; and he ſo negligently laid and put it 
Down in the other Cellar, that koꝛ want of Care the Cask 
was ſtaved, and ſo much Bꝛandy loſt. It was objefed in 
this Caſe, that there was no Conſideration to maintain 
the Aﬀton; fo2 the Defendant is not to have a Reward, and 
it does not appear that he is a common Carrier oz Pozter, 
to be intitled to any Reward ; he is only to have his La- 
bour fo2 his Pains, ſo that this is nudum pactum. 

By Holt C. J. If the Agreement had been executozy, as 
that he aſſumed to carry it, and did not, no Aﬀion would 
have lain; like the Caſe where a Man p2omiſed another to 
build him a Þouſe by ſuch a Oay, and did not, it was ad- 11 i. 4. 33. 
judged that an Afton lay not: But here the Defendant 
actually entered upon the Thing accozding to his Pꝛomiſe, 
and therefoze he is liable to an Action fo2 the Deceit put 
upon the Plaintiff who truſted him; koz tho' he was not 
bound to enter on the Truſt, yet if he does enter upon it, 
he muſt take care not to miſcarry, at leaſt by any Milmanage⸗ 
ment of his own: It would be otherwiſe, if a Perſon had 
run upon the Dekendant in the Street, and thzown down 
the Cask, oz one had paivately pierced it, becauſe he had 2 Cro. 665. 
no Reward, Tho' a Party has no Benefit, if he takes a 3: 6 26 
Truſt upon him, he is obliged to perkozm it. Judgment " 
was given fo2 the Plaintiff. | 85 

Vide Damages. 


Stanyon verſus Davis. Mich. 3 Ann. 


þ Bro! of a Judgment in the Parſhal's Court, wherein x5. ) 
the Plaintiff declared that ſuch a Day, in ſuch a Pa- 6 Mod. 223, 
riſh in Com'-Midd', he did deliver into the Stable of the 
Defendant, (thus præd' D. com' Hoſpitat. ad tunc & ibidem - 

exiſten. in ſtabulum deliberavit) a certain Gelding, to be by 

him ſafely kept at a reaſonable Rate, and to bz ſafely re- 


F delivered by him to the Plaintiff; that the Defendant ad 


tunc & ibidem tam negligenter the ſaid Gelding did keep, that 
though his Defet# it was taken out of his Inn, and ſo 


immoderatelp rid and whipped, that he was quite ſpoiled. 


Uerdit 
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QUerdie and Damages fo2 the Plaintiff, and Judgment fo 3 
him below: And now upon the TUrit of Erroz Raymond bp 
oo Cheſhire at ſeveral Times extepted. See the Book at _ 
arge. 
Per tot Cur. The Judgment was affirmed, fo2 the Ne: 
nlet of not keeping accozding to the Contrat, is the ſole 
Giſt of the Aﬀion. Foz if the Declaration had been, that 

the Dekendant did ſo negligently keep the HÞozſe, that he 
was taken out of the Stable, and rid into Somerſetſhire to 
his Damage, &c. the Aﬀion would lie; o2 that he ſo Negli- 
gently kept him, that thzough his Negled he was beat oz 
abuſed, oꝛ wanted reaſonable Pꝛovender in his Inn. And 
the ſole Cauſe of Action is his Negleft 1 due Care of 
him. Jud. affirm”, 


Keeble verſus Hickeringall. Paſch. 5 Ann. 


( 16. ) Dis was a Special Aﬀion upon the Caſe, and a Ger⸗ 
3 Salk. 9. dict fo2 the Plaintiff. And the Caſe was, that the 
— Fug Defendant was Lozd of a Yanoz, and had a Decop; the 
is done in a Plaintiff Had alſo made a Decoy upon his own G2ound, 
N 3 which was next adjoining to the Dekendant's Gzound, and 
maintain an Petty near alſo to the Defendant's Decoy; and therein the 
Addion. Plaintiff had decoy and other Ducks, whereof he made a 
| conſiderable Pꝛoſit; and declares that the Defendant ma⸗ 
liciouſly and fraudulently intending to take away from the 
Plantiff the Benefit and the yearly P2ofit which he made 
ok his ſain Decoy, 8c. did with his Gun come to the Head 
| of his Pond, and there did ſeveral times ſhoot, thereby 
: | frightning away the Plaintiff's Ducks from his Decoy, 
by means whereof the laid Ducks were frightned away, 
&c. ad damn, &c. And | 
Serjeant Darnel fo2 the Defendant argued, and moved 
two Points in Arreſt. 

. CUhat Right oꝛ Pꝛoperty the Plaintiff had in the 

ucks. 
Secondly, Admitting that he had a Right, whether any 


Injury was done him. 


Firſt, Be ſaid that a Low of a Manoꝛ may ſhoot Game 

- any where within his Banoz, upon any Man s F2eehold in 3, 
the Mano? ; which both Holt and Powel denied, unleſs he 3 

had ſome other Special Pzfvilege, and would not ſuffer him 1 

to inſiſt upon the Point tben. JF 

* 
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"ACTION on the CASE. 


Darnel ſaid, The Plaintiff had no P2operty poſſeſſoꝛy in 
theſe Ducks, fo2 that muſt be ratione loci & impotentiæ, 
7 C. 17. b. As if there be a Neſt full of young Fowl (be- 
foze they can fly) in his Gꝛound, Tranſgr lies, tranſgr qua- 
re piſces ſuos cepit in ſeparali piſcaria. Jones 440. 1 Cro. 553. 
March 48. Becauſe ratione loci & impotentiæ he hath in 
them a poſſeſſozy P2operty, vide 1 Ventr. 122, 123. where 
the Difference is taken. g 8 | 

And Hall ſaid, Any Jntendment ſhall be admitted to make 
good a Cerdi#, tho' the thzee other Juſfices there held it 
good upon Demurrer; but the Caſe of Mallock and Eſtly 
is fo2 me, 3 Lev. 227, there is a Writ in the Regiſter, 
93. b. Quare clauſum fregit, & 200 cuniculos ſuos pret' 300 
ſolidorum cepit & aſportavit, but this muſt be wzong by 
F. N. B. 87. & 7 C. 17. b. is expꝛeſly in Point; ſo is 3 Lev. 
227. within the Reaſon-; ſo is F. N. B. 86. m. but the Re- 
Niſter 96. b. makes the Difference plain where there is a 
poſſeſſo2y Pꝛoperty; as young Hawks there is ſuos, and 
- Rabbits in a Warren, but wherein there is no Pꝛoperty 
katione loci & impotentiæ, there ſuos is omitted, as in Þares, 
- Rabbits, Pheaſants and Partridges. | | 
35 As to the ſecond Point, Admitting the Plaintiff had a 

P ꝛoperty poſſeſſozy, yet he is not intitled to this Ackion, 
kao ik the Defendant was a Tozt-feaſoz, then Treſpaſs lies, 
and not a Special Action on the Cale; oz, as J ſaid, the 
Plaintiff has but a Right of taking them upon his own 
G20und, and the Oefendant may certainly ſhoot them upon 
his own S2ound : And it is not ſaid that the Defendant 
- came on the Plaintiff's G2ound to ſhoot; noz is it found 
” that he did; therefo2e it ſhall be intended that he ſhot upon 
his own G2ound; and it is not found that he ſhot at the 
Defendant's Ducks, and it is of common Right fo2 every 
Man to ſhoot on his own G2ound, and even at this Day 
every Freeholder qualified may do it, and the Defendant 
1s ſo qualified, | | 

Broderick fo? the Plaintiff ſaid, that it may very well be 
intended by the Uerdi#, that the Defendant did ſhoot up- 
on the Plaintiff's Gꝛound. 

Holt and Powell contra; fo2 we will not intend a ſub- 
ſtantial Treſpaſs with which the Defendant is not charged. 
Cuniculos ſuos was held good in this Court, Mich. 9 W. 3. 
between Sutton and Moody; fo is Kelw. 203. a. b. And there⸗ 
foe a Man has a Pꝛoperty poſſeſſoꝛy ratione loci only; but 
Here in our Caſe we have a P2ofit by our Decoy, and you 
are charged that you maliciouſly, &c. to deſtroy the — 

ä „ oot 
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\ thoot off Guns at the head of the Pond to frighten away 


my Ducks, and that you did frighten them ſo, as that you 
have taken away the Benefit and Advantage that J might 
make thereof ; Surely this is afttonable, if you ſhoot off 


your Guns with ſuch Intent; and it is ſo found by the Uer- 


dict; here is damnum & injuria, and you muſt pay fo2 the 


ſame, otherwiſe the Law will be very defeftive. There has 
been a ſtronger Caſe than this maintained by an Jrin-keeper, 
who alledged that he got his Livelyhood by the Nozthern 
Carriers, and that the Defendant maliciouſly, to take awap 


his Cuſtomers, had ſet up an Inn near the Plaintiff's, and 
that he uſed to go every Day to Highgate, and then and 
there ſpoke to the Nozthern Carriers, and told them he 
would entertain their Þozſes at a Penny a Night cheaper, 
if they did frequent his Þouſe, than any other; by means 
whereof the laid Mozthern Carriers left the Plantiff's 
Pouſe, ad damn', &c. and this was held afttonable. 

Holt C. J. That Caſe is not Law, fo2 tis what is frequent- 


ly done; go into Pater-noſter-row, and you will ſee it done 
every Day, and the Dekendant in that Caſe did nothing 


but what was lawful fo2 him to do. But as to the Caſe 


at Tar, without Queſtion the Plaintiff has a Pꝛoperty in 
the Ducks whilſt they continue in his Pond oꝛ Decoy; and 


if the Defendant puts them away, that can't be lawful, 
192 ſhould the Defendant diſturb the Plaintiff in taking of 


the P2ofits of his Decoy; fo as neither of them did hin- 


Der, oz did real Damage to the other. The Owner of the 


Land is to have the Pickage and Stallage, the ſame not 


belonging to the Franchiſe, but to the Owner; and here if 


the Ducks fly out of the Plaintiff's G2ound into the De- 


fendant's, then the Defendant may ſhoot them; and ſo 11 
& 12H. 8. 10. a. b. | | ; | 
Powel ſaid, his Bꝛother Darnel did divide this Caſe in⸗ 
to the right Points; and certainly the Law is, if J have 
a Park oz Warren, and J bzing an Afton, J ſhall not ſay 
cuniculos ſuos 02 damas ſuas, fo2 that a Park oz Warren 


map be only a Liberty o2 Pꝛivilege; but ik Jam Owner 


of the Soil of ſuch Park o2 Ularren, &c. o2 you take them 
out of my Cloſe, there J ſhall ſay cuniculos ſuos; and ſo the 


| Regiſter 93. b. and 96. b. are both right. It I ſp2zing a 


Bird on my own G2ound, and let my Þawks fly at him, 
and this Bird is chaſed over your G2ound, and you ſhoot 


him on the Ming, J ſhall have him becauſe of my ozigi- 


nal Pꝛoperty. If J have a Oove-Cote, and you ſhoot to 
baniſh away my Pigeons, tho' on your own G2ound, I think 
| "EI . it 
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it not lawful ; and J think a Decoy is much the ſame 
thing: But if you ſhoot at a Flight of Birds on your 
own Gꝛound, tho' near my Decoy, tis lawful, | 
Gold remembered ſuch a Caſe in Somerſetſhire, but it 
was never debated. This is to be argued again, being 


a new Cale. | 


Keeble verſus Hickeringall. Hill. 5 Ann. 


Etlaration being, that he was poſſeſſed of a certain (17. 


Cloſe, and in that Cloſe he had a Vivarium, anglice 


n a Decoy, and that during his Term he made P2ofit of it, 
and that divers fluminez volucres, anglice Wild-fowl, adve- 
niebant & frequentabant vivarium præd', and the Defendant 
in his own Cloſe came ſo near to the Þead of the Vivarium, 
and ſhot off his Gun malitioſe & ſupra, and ſo often there, that 
he fringhtned the Wild-Fowl from the laid Decoy, by 
which the Plaintiff loſt the Pꝛofit thereof fo2 four Months, 
Ee. | : 
Sir James Montague moved in Arreſt, that the Declara⸗ 
tion was not good. | 


Firſt, Becauſe vivarium ſignifies a Pond, o2 Park; and 


tho 'it ſignifies a Pond, yet it cannot by any Anglice be made 


to ſignify a Decoy-Pond. _ 


. Secondly, Flumineæ volucres ſignifies River-Fowl, and 


cannot be ſaid by any means to ſignify UWlild-Fowl. 
Thirdly, Frequentabant & adveniebant, &c. but does not 


= Cay that they ſettled, ſo as to give the Plaintiff a Pꝛo⸗ 


perty. 


four Months, ad damn' 201. tho” it does not appear that any 
ſuch P2ofit can ariſe from a Vivarium, which only ſignifies 
a Pond here; then he ſaid the Afton it ſelf doth not lie. 


Firſt, Becauſe it is not founded either on any Injury oꝛ 


Damage, fo? he inſiſts upon having a Right to have Fowl 
coming there; which is abſurd. EY 
Secondly, Tf any Damage be, tis only conſequential and 


preſumptive ; fo2 who can aſſure us that any Wild-Fowl 


would come there, | | 
Thirdly, Decops are not of any long Standing, but a- 


gainſt the Laws of the Land, to allure Fowl and take 


them there in ſuch large Quantities ; and the Plaintiff can 
only have a Pꝛoperty in ſich Wiſd-Fowl as he has taken; 


perhaps he has a Right to * others krom coming to 


take 


Fourthly, Þe ſays that he loft proficuum vivarii præd' fo: 
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take Fowl there: But J do not find that he has any Right 
not to be diffurbed in his Decoy. No Subjeſt has any 
Right to any thing that is feræ naturæ, till he has it in his 
Power; as Fiſh in a Pond, o2 Deer in a Park, 02 Cony 
in a Warren, becauſe then they are quodammodo in his 
Power; but when they leave their Incloſure the Pꝛoperty 
ceaſes ; o that Creatures of the Wing, which have a Li- 


berty to go and come, cannot be ſaid to be in any one's 


Power. There are thee Ways of gaining a P2operty in 
Creatures feræ naturz, 2. Lib. Bracton, fo. 1. b. De acquirendo 
rerum dominio, ratione loci & impotentiæ, vel imfirmitatis, & 
privilegii; as if J have young Birds in their Neſt, vide 
March 49. but 7 C. 17. b. there loci & impotentiz are both 
ogg to give a P2operty x ; no Aftion will lie fo2 Chaſing 
only, &c. 

Raymond koꝛ the Plaintiff: Our Declaration is good 
enough; and it is no Matter if it be a little Inkozmal, 
which anſwers all the Objeſtions as to the Fozm; and here 
the Damage is certain enough, tho it is not ſaid how ma- 
ny Ducks were frightned away, as Trover will lie fo2 a 
Library of Books: pere we ſay the Ducks were frightned, 
and we loſt the Pꝛofits, which is certain enough. Cue 


hope that the Court does know what a Decoy is; tho when 


Bracton w2ote, it was not known ; fo2 we have the ſame 
Pꝛoperty in Ducks in our Decop, as in Fiſh in our Stew, 
o2 Conies in a Warren. 1 Cr. 553. March 48. If Caſe will 
lie fo2 him againſt a Stranger fo2 taking his Ducks, pari 
ratione he ſhall have an Afton againſt a Stranger koz hin- 


dering him to take the Pꝛoſits of his Decoy. As to what 
is ſaid, that the Damage is conſequential and after the 


Fat, J take it that will be well enough, becauſe the Jury, 


K ſuppoſe, had Evidence as to that upon the Trial, o: 


they would not have found it. 

Mountague ſaid, That the frequentabant & adveniebant 
was not anſwered. 

Raymond: It is well enough, being only an Inducement, 


not the Giſt of the Att. 
Holt C. J. He has a Right to the Fowl whilſt they are on 


his Sꝛound. It a Ban ftarts aÞare in my G2ound, and kills 


it there, J have the P2operty therein; but if be chaſes 
him out of my G2ound into another's, my P2operty ceaſes 
when he left my G20und, and is in him who killed him, 


vide 12 H. J think that feræ volucres had been better than 


fluminex volucres. And tho' Decoys ſpoil Gentlemens 


Game, pet thep are not unlawful, fo2 they bꝛing coy 
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into the Country. Dove⸗Cotes are lawful to keep Pi⸗ 


cons. : . : - : ; 
- Powel : The Declaration is not good; but this being a 


Special Action on the Caſe, it is helped by Gerdict; if you 


frighten Pigeons fzom my Oove-Cote, is not that aion- 


able ? 
Montague: Pes; fo2 they have animum revertendi, and 


therefo2e you have a Pꝛoperty. 


Powel : If a Gentleman ſtarts a Þare in my Gꝛound, and 


kills him there, it would be hard to charge him in an Action 
fo2 it. Tf a Yan doth ereft a Wear upon a River to catch 
Fiſh on his own G2ound, and hinders them from coming 
to my Part of the River, that is unlawful. TY 

Holt C. J. J cannot ſee why a Man may not well juſti- 


| 1 fy doing it on his own Soil, Adjornatur. 


| Keeble werſus Hickeringall. Hill. 5 Ann. 


OLT C. J. delivered the Opinion of the Court fo2 
the Plaintiff, and ſaid, that this is a new Action, but 


F is ſuppoꝛted by the old Reaſon and Pqinciples of Law; 
taking of Wild-Fowl is a lawful and p2ofitable Jmploy- 
ment, it is as if it were his Trade uſed upon his own Gꝛound, 


and ſurely it is lawful foz a Man to make the beſt Ad- 
vantage he can of his own G2ound ; and there is the ſame 
Reaſon fo2 him to have this Aﬀion, as for any Tradeſman 
for being damnified in his Trade; and that is the Reaſon why 
Words, that are in themſelves not actionable, will bear an Ac- 


= tion when they damnify a Man in his Trade. As to ſap of a 
Perchant, he is a Bankrupt, there is damn' fine injuria ; 


02 if one ſets up the ſame Trade with another, there is 


a Damage to the other, but no Injury, fo2 it is lawful foz 


him ſo to do, fo2 which no Action lies. So if a Man keeps 
a School, and another ſets up by him, that is not actionable ; 
yet if he terrifies the Scholars of the other by ſhooting of Guns, 
that is actionable. If a Man has a Fair o2 Market, and 
another hinders a third Perſon from bzinging a Hoſe thi- 
ther to be ſold, fo2 which a Toll oz other Duty was to 
be paid, tho' poſſibly the IÞozſe might not be ſold there, this 


is aftionable, 29 E. 3. 18. b. Caſe lies fo2 krightning away 


my Tenants at Mill. 9 H. 7. 8. Raſtal 662. pl. . Fo uſing 
of Thoeats only, this is not like Plaiter's Caſe, 5 C. 34. b. 


fo2 this Action is not bzought fo2 his P2operty, but is 


b!ought fo2 hindering him to take his Pꝛofit, and from 


erer- 


( 18.) 
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— 


exerciſing his Trade, and is like the Caſe fo2 hindering his 


Servant to colle# the Toll. Inter Dent and Oliver, 2 Cr. 
122, 123. Pet he did not ſay there what Toll he was to 
collef. So is Owen 109. Foz the Diſturbance there and 


here is the Cauſe of Action, and it is the moſt uſual and the 
beſt way of declaring. 2 Cr. 604. and 9 C. Earl of Salop's 
Caſe 'twas ſaid, that the Wo2d Mild⸗Fowl was uncertain, 


but I think it is fo certain, that there is an At of Parlia- 


ment takes Notice of it, viz. Stat. 25 H. 8. cap. 11. which 


koꝛbids any, under a Penalty, to take Wild-Fowl between 
the Months of May and Auguſt; and if Mild⸗Fowl was not 
known, there would be no Penalty fo2 it. It is true, by 
Stat. 3, 4 E. 6. cap. 7. the Penalty is taken away, yet the 


reſt of that Statute ſtands; and it is ſtill Penal to take 


away the Eggs of Wild-Fowl ; and all ſuch Fowl that uſe 
the Mater and are wild, are alſo Wild-Fowl : And the UWozd 
flumineæ volucres is the moſt pꝛoper Wo2d, and ſo uled 
in the Dictionary. Vivarium is laid in 2 Inſt. 100. to be a 
Place in Land oz Water, wherein living Things are kept; 
— ſo here with an Anglice is very pꝛoper fo2 a Decoy- 
Jond. | 8 | N 
Holt C. J. In ſome Caſes pou cannot ſet up a Fran- 


chiſe, tho' you have Letters Patents fo2 it; as ik J have 


a Ferry, J will bzing an Adtion againſt vou fo2 ſetting up 


another, fo2 that J am obliged to keep up mine fo2 the 
good of the Publick, which would be hard upon me if you 
got all the Pꝛofit. But otherwiſe it is where the Publick 


is not concerned. Judgment fo2 the Plaintiff. 


C19.) 


An Indebita- 


tus aſſumpſit 


by a Pro- 
thonotary a- 
gainſt an At- 
torney lies. 


Spearman ver ſus Moreland. Trin. 5 Ann. T7 


Rroꝛ of a Judgment in Durham. The Caſe was, That 
the Defendant, who is a Pꝛothonotary in that 2Biſhop- 
rick, bꝛought an Indebitatus againſt the Plaintiff fo2 Fees, 


fo2 Wozk done by him at ſeveral Times fo2 the Plaintiff 


in Erroz, who was an Attozney, and declares fo2 TWo2zk 
done by him fo2 him as Attozney; and the Pꝛothonotary 
had Judgment below, on which Erroz was b2ought ; and 
the ſole Queſtion was, whether'an Attozney that comes to 


a Pꝛothonotary, o2 other Officer of the Courts, and pꝛays 


them to do ſeveral Things at ſeveral Times, ſhall be 
charged fo2 ſuch Officers Fees in an Indebitatus aſſumpſit, 


oz only charged upon a Special Pꝛomiſe, in Regard that 


fuch P2othonotary oz other Officer may alſo charge the ſe- 
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veral Clients of the Attozney, fo2 whoſe Uſe in truth ſuch 


Wozk is done. And EO 
Broderick fo? the Plaintiff in Erro? ſaid, that this ſhould 


be an Ation upon the Special Pꝛomiſe, and no Indebitar, 


there being no Duty p2ecedent ; and koꝛ this cited the Caſe 
of Sands and Trevilian, 1 Cr. 107, 193. which he laid was 
ſtronger than the Caſe in Queſtion, fo2 there an Attozney 
bzought Debt againſt him that retained him, but the Re- 


| | tainer being fo2 another, adjudged the Action did not lie: 


So here the Wok, which the Pꝛothonotary did to2 us, was 
fo2 others, againſt whom the Pꝛothonotary may bzing his 


1 Actions; lo that our P2omiſe is Special, and ſo we ſhould 
be charged, there being no quid pro quo; and (a conclu⸗ 


ded that the Judgment ſhould be reverſed. But it was 


; anſwered by Letchmore, and agreed by the Court, that the 


Ation well lies, and differs from the Caſe of Sands and 


= Trevilian, becauſe this Action is upon an expꝛels Pꝛomiſe, 
and the other is of Retainer, and there was none indebted 
to the P2othonotary, but the Attozney, fo2 he has nothing 
to do with the Client. 


Holt C. J. ſaid, This Caſe alſo differed from the Caſe 


bol a Servant put in Dyer 230. pl. 56. where he buys Goods 
-- fo2 his Maſter, and obliges himſelf to pay, yet having 
bought the Goods fo2 his Maſter, his Pꝛomiſe of Payment 


is collateral. But here the Atto2ney is the pzincipal Debt⸗ 
o2, fo? the P2othonotary has no Aſtion againſt the Client. 
As if J deſire a D2aper to give ſo much Cloth to B. now 
am JI the pzincipal Debtoꝛ. Suppoſe a Country Attozney 


ſends up to Town fo2 Writs to an Attozney here, muſt 


the Attozney in this Town look koꝛ the Country Attozney's 
Clients in the Country? That would be unreaſonable; 
therefoze the Indebitatus well lies in this Cale; to which 


the Court agreed. Then | 


Broderick moved to quaſh the Wrtt of Erroꝛ, becauſe the 


Declaration was by Bill, and the Writ of Erro ſays, it 


was by Oziginal; fo2 which the Court did guaſh the TUrit 


of Erroz. The Court ſaid in this Caſe, that if J pꝛomiſe 


to pay Intereſt ko: Money, no Indebit' lies fo2 the ſame, 
but a Special Action on the Caſe lies; ex relatione M'ri. 


Newman. | 
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22 ACTION on the CASE. 
—werſus Slater. Trin. 7 Ann. 
« 20.) N Aftion on the Caſe fo2 cauſing the Plaintiff to be 
7 arreſted, and falfly and maliciouſly charging her with 


a Felony befoze a Juſtice of the Peace, and cauſing her to 


be committed to Bridewell, and put to hard Labour; a Ger⸗ 


dit fo2 the Plaintiff, and intire Damages. 
Moved in Arreſt of Judgment, becauſe it ought to be 
an Afton of Treſpaſs, and not Caſe. 

Contra, the Action is well founded; fo2 we do not com⸗ 


plain of a bare Treſpaſs, but fo2 ſome ſpecial Oamages 
ſuffered by the Arreſt and Impzilonment, which are not the 


Conſequences of every Arreſt and putting in Dꝛilon. 
The Stopping of a Water-courſe is Treſpaſs; but if it 
is ſet foꝛth that the Gꝛound was ſpoiled, it is Caſe. The 


Pulling of Tiles from a Houle E Eretpals; but ik by 


Reaſon thereof the Timber is rotted by the Kain, an Ac⸗ 
tion upon the Caſe will lye. 1 Roll. Abr. 104. K. pl. 3. 
There are ſeveral Caſes where the Party grieved hath 
his Eleion, either to bzing Treſpaſs, o2 an Action on the 
Cale. 4 Co. Slade's Caſe, 2H.7.11. 9 Ed. 4. 43. 2 Cro. 
255. 1Roll. Ab. 105. F. N. B. 106. 93. And here in this 


Caſe there was no Warrant, as in that of F. N. B. 


The Difference between an Action of Treſpaſs and Caſe 


is, that an Action of Treſpaſs lies where there is an im⸗ 
meditate Szievance, and Caſe where a mediate Injury. 
This Afton is not bzought againſt the Conſtable, but the 
Perſon that cauſed the P 

N2. Eyre contra: The Matter laid in the Declaration, ; 


aintiff to be arreſted. 


ſhews this to be but a bare Treſpaſs. It is not in a Man's 
Power, by giving it the Term of an Action upon the Caſe, 
to maintain the Action when it is a Treſpaſs. 

It doth not appear, as it is in the Declaration, that 


the Perſon, befoze whom the Complaint was made, was a 
Juſtice of Peace; 02 that it was a Patter within his Ju⸗ 


risdifion. 


Where a Man arreſts another by Command, without 


any Warrant, it is a Treſpaſs; and that he that com- 
mands is a Treſpaſſer. 

Tonſon verſ. Oſton, 5 W. & M. C. B. There it was held 
to be a Treſpaſs ; and that putting in the Per quod to make 
it an Action upon the Cale, was not allowable. 2 Roll. 
Rep. 139: 13 H. 7. 2 

Holt 
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Holt C. J. It doth not ſet 'fozth that he arreſted her 
by his own Authozity, neither doth it appear to be a falſe 
Tinp2ffonment, and therefoze it is not an Action of Tref- 
paſs, but an Action upon the Caſe. | | 

Per Curiam, Judgment fo2 the Plaintiff. 


Sleake and Rawlins Mich. 7 Ann. 


' A N Adton upon the Cale fo2 arreſting the Plaintiff in 
| an extravagant Debt, with Intent to keep him in 


Pꝛiſon, by deterring his Neighbours from being his Bail. 


Akter Gerdick fo2 the Plaintiff, Yz. Dee moved in Arreſt 
of Judgment; 1 | 
' Firſt, Jt is not laid in the Declaration to be malitioſe. 
Secondly, It ts not found by the Jury to be an ertrava- 
gant Sum, but that the Defendant had not Canſe of Aﬀion. 

Raymond contra: 1 Sand. 228. is the ſame Caſe as this, 


it is laid fine aliqua cauſa, as here, and held good. 3 Lev. 


210. there it is ſine rationabili Cauſa. It is laid ea intentione 


that he might not get Bail, which doth tantamount mali- 


tioſe. 


Ik we admit that the Defendant had Canſe of Action a- 


gainſt the Plaintff, but that he bzonght it fo2 a greater 


Sum, with a malicious Intent to deter his Neighbours 

from being his Bail, pet this Aﬀton will lie. 

1 J. But in this Caſe the Declaration muſt be 
Powel J. If the Dekendant had demurred, it had been 


-» ſomething; but now it is akter a Uetdit#, and therekoze the 
Plaintiff muſt have Judgment. 


Per Curiam, Judgment fo? the Plaintiff, Niſi. ; | 
Harrington verſus Buſh. | 


AE Aﬀion of Treſpaſs fo2 d2iving and impounding 
Sheep. The Defendant pleads that A. was poſſeſſed 
of the Cloſe where, &c. foz a Term not expired; and A. 
being ſo poſſeſſed, and the Sheep in the Cloſe doing Da- 
mage, he, by the Command of A. and as his Servant, 
D2ove them out and impounded them. To this the Plain⸗ 
tiff demurred; and ſhewed fo2 Cauſe, that there is no Title 
ſet fozth. To juſtify this Demurrer were cited fo2 th 

Plaintiff Yelv. 74. 2 Cro. 291. Moor 847. 


Holt 


( 21. ) 


ED 


— 
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ACTION on the CASE. 


(23. 


* 


Holt C. J. Here the Title cannot come in Queſtion; ko; 
if it had been brought to try the Title, he ſhould have 


bꝛought it fo2 coming on the Land, and taking away his 


Cattle. | | 
Per Curiam, Judgment fo2 the Defendant. 


Loveridge verſus Hopkins. Mich. 8 Ann. 


N Afion upon the Caſe, wherein the Plaintiff declares, 
that hs was poſſeſſed of a Farm whereof two Cloſes 
were Parcel; and of a River running near thoſe Cloſes , 
and that the Defendant did at S. in a certain Meadow 
there, dig duo foſſata, by which the Mater into the Ditches 


did run, . ſo that pro diverſis diebus he loſt the Benefit of 


it fo2 his Cattle. Upon Not guilty pleaded, there was a 


Cerdi# fo2 the Plaintiff. | 
Serjeant Pratt moved in Arreſt of Judgment, that he 


ought to have bzought Treſpaſs, and not an Aﬀton upon 


the Caſe ; fo2 the Converting of the Mater is Treſpaſs. 
It is like a Caſe that was in the C. B. where, in an Ac: 
tion upon the Caſe, the Plaintiff declared that he was pol⸗ 
ſeſſed of a Manoꝛ, and of a certain River de ſolo & aqua, 
and that the Defendant fiſhed there, which was a Trel⸗ 


paſs. So here, in as much as the Plaintiff intitles him- 


ſelf to the River, it is a Treſpaſs in its Nature. 

Holt C. J. The Diverſion muſt be in the Plaintiff's 
own Land to make it a Treſpaſs. — 

Pengelly on the ſame Side: They lay a Continuance of 
a Loſs, and do not ſhew that they had any Loſs. 


Powel J. It may be better, than if it laid with a Conti- 


nuando; they have alledged that pro diverſis diebus they loſt 
the Benefit of the Water. By doing a Treſpaſs one Day, 


a Man may have a continual Damage, tho' there is not a 
Continuante of a Treſpaſs. . | 


Per Curiam, Judgment fo2 the Defendant, 
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| ACTION fur ASSUMPSIT. 


Martin verſus Sirwell Paſch. 2 W. & M 


| Ndebitatus Aſſumpſit foz 51. received to the Plaintiſf 8 
55 Ale. 
T One Barkſdale made a Policy of Aſſurance upon Ac- 
L count foz 51. præmium in the Plaintiff's Name, and 
1 paid the præmium to the Dekendant, and that Barkſdale had 
4 1 Goods then on Board, and ſo. the Policy was void, and 
the Money to be returned, by the Cuſtom of Merchants. 
2 Holt C. J. mentioned a Caſe adjudged by Wadham Wyn- 
7 dam, of Money depoſited upon a Wager concerning a 
70 3 Vate; that the Party winning the Kace might bꝛing an 
| ” Indebitatus fo2 Money received to his Uſe ; fo2 now by this 
Subſequent Patter, it is become as ſuch. And as to our 
Caſe the Yoney is not only to be returned by the Cuſtom, 
but the Policy is made oziginally void, the Party fo2 
whole Ale ft was made having no Goods on Board, ſo 
1 that the Money was received without any Conſideration, 
and conſequently oꝛiginally received to the en Uſe. 
N Judgment koꝛ the Plaintiff, | : 


9 Francam and Foſter. | Mich. 4 W. & M. 
Neroze Holt C. J. The Plaintiff declared upon a pie 


(1. 
I Show. 156. 


(2.) 


7 miſe made by the Defendant, that if the Plaintiff Skinner 326: 


1 would indeavour to procure a Marriage between the Defen- 
dant and A. S. that the Defendant would give him Fifty 
HSGBuineas; and the Evidence was, that if the Plaintiff 
> thould procure the Marriage : And ruled, that this Evidence 
does not maintain the Declaration; fo2 by the Declara- 
> tion the Plaintiff would be intitled to the Fifty Guineas 
fe he indeavoured, tho' another effected the Marriage: But 
by the Evidence, no Money ought to be paid except the 
Harriage was effefted ; but fnſomuch that he declared alſo 
in an Indebitat' aſſumpſit pro Cura & Labore of the Plaintiff 
circa negotia of the Defendant ; this was held ſufficient to 
ſuppoꝛt the Action. 
Holt C. J. ſain, If a Man agrees to pay ſuch a Sum 
at thee ſeveral Days, here 1 may rot declare the 
um 
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allocatur. 


Foz Holt C. J. faiv, That tho the Pzomiſe depends | 


Sum till the Days are paſt ; but then a general Indebita- 
tus aſſumpſit lies. And here it was objefted, that the Pꝛo⸗ 
miſe was not to be perfozmed within a Twelvemonth, 
and ſo votd by the Statute of Frauds and Perjuries; non 


upon a Contingent, which may not happen in a long 


Time; yet if the Contingent happen within a Pear, the 


Atdtion is not within the Statute. : 


( «3 
Skinner 547- 


Maſters and Marriot. Paſch. 5 W. & M. 


ÞE Plaintiff declares upon a Colloquium de & con- 


1 cernen' a Hozſe of the Oefendant, and that the De- 


kendant bargained and ſold the Þozſe to the Plaintiff fo? 
Eight Guineas, and quod tempore barganizationis agreat' fuit, 
that if the Plaintiff putaret & exiſtimaret the ſaid Þozſe not 
to be wozth Eight Guineas, then if the Plaintiff deliver 
the ſaid Poꝛle to R. B. to the Uſe of the Defendant, that 
the ſaid R. B. ſhall pay the Plaintiff Eight Guineas , and 
if the ſaid R. B. did not pay, then the Defendant would 
pap upon Demand. The Plaintiff ſays, he did not eſteem 
the Hoxle to be wozth Eight Guineas, and delivered the 


Þozſe to R. B. to the Uſe of the Defendant, and that the 
ſaid R. B. had not paid, &c. And Non aſſumpſit pleaded, and 


Qerdif# and Judgment fo2 the Plaintiff in C. B. Erroz was 
bzought, and Erro2 aſſigned that the Plaintiff alledged that 
R. B. did not pay, and does not ſay that he demanded 


the Eight Guineas of the Defendant, and that he did not 


pap : Fo2 the Agreement is intire, and Payment by R. B. 
oz the Defendant good; and tho R. B. has not paid, the 
Defendant forſitan has paid. Alſo he does not alledge a 
Requeſt, and the Payment is to be made upon Requeſt ; 
and ſo the Requeſt is Part of the Agreement, and ought 
to be (ſpecially alledged, & ſæpius requiſit not ſufficient, The 
Court affirmed the Judgment. . | 
Holt C. J. laid, that it was an intire Contra, and by 


the Re-delivery of the Pole the Eight Guineas became 
a Duty, and being a Duty pꝛecedent, a Demand was not 


neceſſary. 


Fielding 
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Fielding verſus Serrat. Trin. 8 W. 3. 


=} '$- SE anainft the Dꝛawer of two Bills of Exchange- 
— The Defendant pleads, that in the Year 1689 the 
= Plaintiff levied a Plaint againſt him in the Portmote Court 


© ACTION fur ASSUMPSIT. 


(4.3 
Comb. 377. 
376. | 


= of Cheſter, and declared thereupon, that the Defendant pꝛo⸗ 


mlled to pay to Sarah Dod, 92 her Oꝛder, Ke. if Kent and 
3 Collard (upon whom the Bills were dꝛawn) did not pay 
them, and that Sarah Dod oꝛdered them to be paid to the 
> Plaintiff, and that there was a Cerdi# and Judgment in 
*s the Portmote Court fo? the Defendant ; and he avers them 
to be the ſame Bills, and ſame Cauſe of Action, &c. The 
=> Plaintiff Demurs. Acherly fo2 him urged, that none but 
Sarah Dod, o2 her Executoꝛs, could bzing the Aſtion upon 
the Pꝛomiſe laid in the Declaration below; but this De- 
= Claration is of another Nature, upon an implicit Pꝛomiſe 
to the Plaintiff. Me cited Raym. 472. Put and Hardy 
verſus Sir William Raſtern and others, that a Judgment 
- fo2 the Defendant in Treſpaſs was not pleadable in Bar to 
an Afton of Trover fo2 the ſame Goods, | 
Holt C. J. That Caſe muſt not ſtand fo: Law; Saun- 
ders and J argued that Caſe, and he agreed to me the 
Law was otherwiſe, and it was ruled otherwiſe in C. B. af- 
terwards. | | 
Sir William Williams, pro Defendente, ſaid, tho' the Judg⸗ 
ment might be avoided by Erroz, yet the Bills being 
1 — to be the fame, &c. it is pleadable whilſt in 
= Fo2ce. | 
= - Holt C. J. Tt doth not appear upon Reco2d that the 
> Afton below was upon the Bills; the Law raiſeth two ſe- 
= veral Pꝛomiſes upon the two Bills, but pou declare be- 


3 


| 7 low upon a Joint Pꝛomite to pay ram the one, quam the 


> other, (if Kent and Collard did not pay them;) which could 
not be maintained without an erpzeſs Pꝛomiſe. 
— Williams: The Foundation of the Pꝛomiſe below wa 
-— ſeveral, ſo the Law will divide it. | 5 
Holt C. J. Pꝛomiſe in Law is a Wozd uſed; but J hold 
the Dzꝛawer makes an expꝛels Pꝛomiſe, by giving the Bill. 


laid below jointly, and if he could pꝛove no moze than the 
= two Bills, there he muſt needs fail. Mozeover, the Plain- 
tiff could not bing ſuch an Aﬀton below upon the Pꝛo⸗ 
miſe to Sarah Dod. Indeed one may have an Ation on the 

| : | Caſe 


Sure a Pan might have really made ſuch a Pꝛomiſe as is 
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(5) 
1 Lutw. 245. 
1 Salk. 171. 


Caſe upon a Bill of Exchange, without a Pꝛomilſe; but 
when ſuch a P2omiſe is laid, it is material. 
Judgment pro — 


Thorpe verſus Thorpe. Kill 8 W. 3. For 1667. 


; [ HE Plaintiff declares upon mutual Pꝛomiſes, upon 

an Agreement, by which the Plaintiff agreed to Be⸗ 
leaſe to the Defendant his Equity of Redemption in two 
Cloſes, in Conſideration of which, the Oefendant p2omiſed 
to pay to the Plaintiff 7 1. and then he avers generally, 
that he perkozmed all on his Part; and ſays that the De: 
fendant, in Purſuance of the ſaid Agreement, paid him 25s. 
Part of the ſaid 7 1. and declares fo2 51. 15s. fo? a Releaſe 
of his Equity of Redemption. 


The Defendant to each of the Counts pleads a Releaſe 


in Bar, made after both the P2omiſes, by which the Plain- 


tiff releaſed to the Oefendant, &c. all Debts, Outies, Rec- 


konings and Demands whatſoever. 
The Plaintiff pꝛays Oper of the Releaſe, and it appears 


to be the Releaſe of the Equity ok Redemption, with a great 


many general Wozds thzown in towards the latter End, 


viz. All and all manner of Actions, Suits, Cauſes and Accounts, 
Debts, Duties, Reckonings, Sum and Sums of Money, and De- 
mands whatſoever, which he the ſaid John Thorpe ever had, 


or in Time to come can or may have, Oc. 


Demurrer, and Joinder in Demurrer. 
The ©Objeftion that was made in this Caſe was, That 
by the Releaſe this Aﬀion was releaſed, But to that it 
was anſwered by the Plaintiff's Counſel, that the Keleaſe 
was a Conſideration pꝛeceding the Pꝛomile, and the Gꝛound 
and Foundation of the Aﬀton ; and till that was made, the 


Plaintiff had no Cauſe of Action veſted in him ; and becauſe 


alſo ft could not be the Jntent of the Parties, that the 


Releaſe ſhould be a Diſcharge of the Outy which was to 


be created by it. And koꝛ that the Caſe of Potter and Phi- 
lips (Palmer 218. 2 Cro. 627.) was cited, where the Oeken⸗ 
dant in Conſideration that the Plaintift would allow to 
the Defendant the Rent due to him on a Oemiſe, and 
would make to him a Letter of Attozney to ſue a Bond 
made to the Jlaintiff, and that he would releaſe to the 
Dekendant all Actions and Demands, the Oefendant pꝛo⸗ 
miſed the Plaintiff, that if he did not receive the ſaid Debt 
"_ he would pay it to the Plaintiff; and then he avers 
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particularly the Perfozmance of his Part, &c. After Uer- 


dict fo2 the Plaintiff, on Non aſſumpſit pleaded, it was 
moved in Arreſt of Judgment, that by the Releaſe the Pꝛo⸗ 
miſe was Diſcharged ; but it was reſolved to the Contra⸗ 
ry; quia per Cur', the Releaſe it ſelf is Part of the Conſi⸗ 


eration which induces the P2omiſe, and the Intent of the 


Parties cannot be to extinguiſh their mutual Contra, Al⸗ 
ſo the J2omiſe is to do a future Act, which cannot be re- 
leaſed by a Releaſe of all Actions 02 Oemands. But by 
Houghton, a Releaſe of all Pꝛomiſſes may be a Releaſe pꝛe⸗ 
ſently ; Hoe's Caſe, Co. 5. and other Caſes were cited ta 


| 1 the ſame Purpoſe. Vide Roll. 2. Abr. 407. Numb. 22. Smith 
and Stafford's Caſe, Hob. 216. 2 Cro. 57. Clarke verſus 


a 4 Thompſon. And of this Dpinion was the whole Court ; 
= and the Plaintiff had Judgment. Lutwyche fo2 the Plaintiff, 


Fach. 12 W. 3. Rot. 253. in which Chief Juſtice Holr, after 
klleveral Arguments, delivered the Keſolution of the Court 
to this Effet : 


Wes 
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Yoney, 


But a Writ of Erro2 was bꝛought in B. R. which Intrat. 


Ale are all of Opinion that the Judgment given in C. B. 


bdbught to be affirmed; fo2 we hold thar the Defendant's 
P ꝛomile is not releaſed, It was urged at the Bar, that if 
the Plaintiff might have an Aﬀton on the Defendant's P2o- 
= miſe befoze the making of the Releaſe, that then the Releaſe 


will be a Bar to the Plaintiff: And J agree the Conſe- 
quence, if it ſhould be ſo. But in this Caſe the Platatiff 
could not have an Action befoze the Releaſe made; koz the 
Releaſe of the Equity of Redemption is that which intitles 
the Plaintiff to his Action fo2 the 71. A Releaſe of all De- 
mands will not releaſe a Covenant not bzoken. And ſo 
in 2 Cro. 170. Hancock and Field's Caſe, and 5 Co. 70. 
Hoe's Caſe. i ; 


- 


It was urged, to pꝛobe that the Plaintiff might have an 


Afton befoze making the Releaſe, that there are mutual 
Pꝛomiſes; and fn that Caſe there is no need to alledge 
Perfo2mance on the Plaintiff's Part. That is generally 
true, but then it depends on the Moꝛds of the Agreement, 
whether it ſhall be ſo o2 not: And certainly one may make 


the Agreement ſo, that one ſhall not be obliged to part 


with his Ponep till he hath a Conſideration fo? it. 

In this Cafe, the Agreement is, that the Plaintiff ſhall 
releaſe the Equity of Redemption, in Conſideration where- 
of the Defendant is to pay 71. So that the making the 
Releaſe is a Condition pꝛecedent to the Payment of the 


0 The 
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The Books differ in this Point, and therekoze lt i; 
neceſſary that it ſhould be ſettled, | 

J agree the Caſe of Nichols and Rainbred, Hob. 88. tg 
be good Law: There in Conſideration that Nichols pꝛo⸗ 
miſled to deliver to the Dekendant a Cow, the Oefendant 

20miſed to deliver to him 50 s. it was adjudged that the 
Plaintift need not aver the Delivery of the Cow, becauſe 
there was Pꝛomiſe fo2 Pꝛomile. 


15H. 7. 10. b. is full in Point on the Difference which 1 


have taken on the Mozds of the Agreement. One cove- 
nants to ſerve me fo2 a Pear, and J covenant to give him 
20 |. he may ſie me fo2 the 201. although he doth not 


ſerve me: But it would be otherwiſe if the Agreement be, 
that he ſhould have 20 |. fo2 to ſerve me a Pear. Vide ibid. 


another Caſe on the ſame Difference. 

There is no Reaſon that one ſhould be compelled to pay 
Money fo2 the Perfozmance of an Ac, befoze that the Ac 
be done. But here the following Differences are to be 
noted. | 
Firſt, If by the Agreement a certain Day ſhall be ap- 
pointed fo2 Payment of the Money, and this Day is to 
happen befoze that the A# can be perkoꝛmed koz which the 
Monep is to be paid, there, altho' the Mozds be that one 
hall pay ſo much fo2 the Perfodmance of ſuch an AX by 
the other, yet the Party may have an Action fo2 the Mo⸗ 


ney after the Day appointed koꝛ Payment thereof, and be- 


foe that Act be done. On this Reaſon is the Judgment in 
the Caſe of Sir Ralph Pool and Sir Richard Tolcheſter, 


48 E. 3. 2, 3. cited in Ughtred's Caſe, 7 Co. 10.b. where it 
is bꝛiefly put; one covenants to ſerve the other in the Mars 


of France with thee Eſquires, and the other covenants 
fo2 it to pay 42 Marks; an Action lies befoze the Service 
perfoꝛmed. But in the "Caſe at large, as it is put in the 
ſaid Zook of 48 E. 3. the Agreement was, that the Moiety 
of the Boney ſhould be paid in England befoze the Service 
in France, and therefoze it warrants the Difference that 
J have taken. So in Large and Cheſhire's Caſe, 1 Ventr. 
147. one p2omiſes, fn Conſideration that the other would 
permit him to enjoy ſuch Lands fo2 ſeven Years, that he 
would pay him 20 l. pro quolibet Anno; an Aﬀton lies after 
each Pear. On the ſame Reaſon is the Caſe of Pordage 


and Cole, 1 Saund. 319. where it was agreed that Cole 


ſhould give to — 5001. fo? all his Land, the Money 
to be pafo a Week after Midſummer ; and avjudged that an 


— lies = the Boney befoze the Land fs conveyed, 
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Another Difference to be obſerved is, that if a certain 
Day ſhould be appointed by the Agreement, yet if that 
Day happens after that the Conſideration is to be per- 
koꝛmed, there ought to be an Averment that the Service is 
perkoꝛmed. Dyer 76. Tf a Contract be made between two, 
that fo2 the Hawk of one to be delivered at ſuch a Oap; 
the other ſhall have his Þozſe at Chriſtmas; if the Hawk 
bee not delivered — the Day, the other ſhall not have an 
Attion fo2 the Pole. Es 
8 » The — a Ru and Ward, 1 Jones 218. is intricately 
= repozted; but if it be well conſidered, it will pzove this 
Difference; and ſo will Dyer 76. pl. 30. : 
IJ᷑ confeſs that what the Lozd. Coke ſaith in Ughtred s 
> Caſe, hath occaſioned divers Opinions in the Books, which 
ſeem to be contrary, and to which J will give an Anſwer. 
J 1 Roll. Abr. 414, 415. there are ſeveral Caſes put to- 
> gether to the ſame Purpoſe; the firſt is the Cale of Gur- 
nell and Clarke in C. B. where one covenants with the o- 
ther to pay him 147 J. pro tota transfretatione of a certain 
> Fraight; and it was adjudged that an Action lies fo2 the 
Ponep, without an Averment of Perfozmance on the o⸗ 
ther Part, &c. But in that Caſe it doth not appear, whe- 
ther the Boney was to be pald befoze the Uoyage, oz af- 
ter. But the true Anſwer to that Caſe is, that a Writ 
ok Erro2 was bzought on that Judgment, and the Court 
= of B. R. held that Judgment to be erroneous; as appears 
1 Bulſt. 167. 8 | . 
The Caſe of Eaton and Dixon, as it is put in 1 Roll. 
Abr. 415. ſeems an Authozity in Point againſt me; A. cove- 
= nants in the behalf of B. that B. fo2 the Conſideration af- 
ter mentioned, ſhall convey Lands to C. and C. covenants, 
pro Conſiderationibus prædict', to pay 160 l. to B. But this 
>= Caſe does not come up to the Caſe in Queſtion, Foz, 
Firſt, there is an expꝛels Covenant, that B. fo2 the Con- 
= l4lideration after mentioned, ſhould convey to C. then C. 
= Covenants, fo2 the Conſideration afozeſaid; (and does not 
dap fo2 the Conveyance of the Land,) to pay the Wonep, 
| which is to be intended in Conſideration of the Covenant 
\ Afozeſaid foz conveying the Land. „ 
RũMgn the ſame Fol. there is a Caſe in Point between Vi- 
uvian and Shipping; ah Award was made between A. and 
B. that A. ſhall pap to B. 101. and in Conſideratione inde, 
B. ſhall enter into an Obligation to A. to releaſe all his 
Right in certain Lands, B. is bound to enter into the 
Obligation, tho' A. doth not pay him the 10 l. and this 
- | by 


© 1 „ Þop* ® 5 * . " 5 . * — — 
. > 7 77 > 
| ur 1 
„ 
þ 2 ä 
5 * hs 0 3 
> 2 A 1 * 7 3 
— 1 
2 78 . 05 
n 
W 
. Bs 


by the Opinion of Jones and Berkley againſt Croke. F 
give this Anſwer to this Caſe, viz. Rolle ſays that it W 
held to the contrary, Mich. 10 Car. B. R. but a full Anſwer ® 
to it is, that he has miſtaken in the Repozt thereof, and 

the Judgment was direfly contrary, as appears 1 Cro. 384. 
where Jones and Berkley againſt Croke held, that the Pay 
ment of the 10 l. is a Condition pꝛecedent. And there was = 
no ſuch Point in Hayes and Hayes's Caſe, as Rolle (in vi- 
vian and Shipping's Caſe) ſays there was; the Caſe is re- 
pozted at large in 1 Cro. 433. and there is no ſuch Point. 

J have given an Anſwer to the chief Authozities; there are 

"ſome Opinions diſperſed in the Books, of which J will 

not take Notice; 185 

Then as to the Reaſon of the Thing, the Bargain ought 
to be perfoꝛmed as it is made, and there is no Reaſon that 
a Man ſhould pay fo2 a Thing if he hath it not. Certain⸗ 
ly one, who pays Money fo2 a Þoxſe, ought to have the 
Pozſe. IJ agree that two may make an Agreement, one 
to pay ſo much, and the other to deliver a Þozſe, if they 

will; and on ſuch mutual Pꝛomiſe, they may have mutual 
Actions: But then they may alſo make the Agreement o⸗ 
therwiſe, and there is no Reaſon that a Man ſhould be 
compelled to give Credit nolens volens, which would be very 
hazardous in Bargains. P | | : 

Ik one ſays to another, J will give ſo much fo2 your E 
Þozſe, and he agrees to take it; if nothing moze paſſeth be⸗ 1 

tween them, and no Earneſt is given, and they depart one 3 
from the other, that, in Point of Evidence, is to be talen 
but as a Converſation, And ſo is Dyer, fol. 30. pl. 203, 
and 14H. 8. 22. | “NN = . 

There is a Caſe in 2 Mod. Rep. 33. between Smith and Þ 

- Shalden ; the Plaintiff declares, that in Conſideration that 

he had p2omiſed to aſſign his Intereſt in ſuch a Þouſe, te 

Defendant p2omiſed to pay him ſo much, &c. the Queſtion 
was, whether the Plaintiff ought to aver that he had a. 
ſigned the Intereſt in the Þouſe ? And it was ruled, that 

he need not make ſuch Averment, on the Authozity of Ugh- _7 
tred's Caſe, 4 
They alſo relied on the Caſe of Ware and Chapple, Style WM 
186. but that is a different Caſe, fo2 there two Aﬀs are 
to be done; the one of which is not a Reward oz Satis 
faion fo2 the other, and therefoze J do not think (as Ju- 
ſtice Ellis in that Caſe of Smith and Shalden) that it was 
a hard Caſe, but a plain Caſe, 5 1 


Then 
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Then in our Caſe, if the 7 1. were not due at the Time 
when the Releaſe was made, the General Wozds of the 
| Releaſe will not diſcharge it. 
An Erception was taken to the Declaration, that the 
* Plaintiff has not averred that he has releaſed the Equity 
ok Redemption, but the Plaintiff has averred that he has 
done all on his Part, which is ſufficient in Subſtance. pow⸗ 
ever the Defendant by pleading the Releaſe hath admitted, 
and cured that Fault. There are very ſtrong Caſes in the 
Books to this Purpoſe, 3 H. 6.8. 9 H. 6. 15, 16. 1 Ventr. 
114. and 126. Barnard verſ. Mitchel; and Vivian and Ship- 
| ping's Caſe, 1 Cro. 384. is in Point as to the Declaration; 
and therefoze the Judgment in C. B. was affirmed. _ 

J have repozted this Caſe moze at large than others, 
becaule it is of great Ale in many Caſes which frequently 


- X happen. BY 


Tb ”. _  FORet Ver ſus Pearſon. Paſch. 1 Ann. 


8 E Brat of a Judgment in the Common Pleas on a Note, (6. ) 
L to pay the Plaintiff, o2 Oꝛzder, fo much Money; the 1 Salk. 129. 
= Plaintiff declared that there was a Cuſtom fn London a- 
mong Herchants trading there, that if a Merchant ſigned | 
-= a Note, pꝛomiſing to pay to J. S. oz O2der, &c. that he |... 
became bound by the Cuſtom, &c. and Acherley would have 364. 
>= diſtinguiſhed this from another Caſe laid on the Cuſtom of 
= Merchants, this being laid as a ſpecial Cuſtom in Lon- 
= con, and that confeſſed by the Judgment by Nil dicit. 
-* Sed per Holt C. J. this Cuſtom to oblige one to pay by 
Note, without Conſideration, is void and againſt Law, 
E | — pacto non oritur actio. The Judgment was re⸗ 
| e 50 


125, 


i 


Action 


Action ſur le Caſe ſur Aſſumpſit 
Meredith verſus Short. Paſch. 1 Ann. 


ÞE Plaintiff declares, whereas at the Requeſt of 
the Defendant he had delivered to the Defendant. 
a Note, given him by J. S. fo2 501. the Defen- 

| vant, in Conſideration thereof, pꝛomiſed to pay 
him 50 1. After Gerdiſt, it was moved in Arreſt of Judg⸗ 
ment, that it is not a Gift, but a Delivery, and that the 
Note was uſeleſs and of no Ualue, becauſe it does not ap: 
pear to be fo2 a Conſideration. | 55 

Lutw. 148. Holt C. J. The Delivery ſhall be intended abſolute and 

2 $aund- 136. indefinite; and it is Evidence ok a Debt, and therefoze the 

Palm. 17. Parting with it is a good Conſideration. 

_— Far. 13. Vid. 3 Cro. 155, 170, contra. 


fn.) 


1 Salk. 25. 


Gould verſus Johnſon. Paſch. 1 Ann. 


(2.) þE Plaintiff declares on a Pꝛomiſe, in Conſideration 
ber. 143 1 he would receive A. B. and C. into his Þouſe ut Ho- 
S. C. called ſpites, und find them all Meceſſaries, to pay what was de⸗ 
_ and {erved; and ſays that he did receive them, 8c. and did 
Johuſen find them, &c. and the Defendant has not paid, &c. The 

_ Defendant demurred, becauſe it was not ſafd he received 

them ut Hoſpites, which ts a Special Receiving, as Jnn- 
Keepers do, and that a pꝛeciſe Perfounance was neceſſary. 
x Sid. 9. Per Holt C. J. & Cur: This is a ſufficient Perfo2mance, 
3 e. 22, for the Receiving here mentioned, is Receiving them ut 
259. Hoſpites: And Evidence of ſuch Reception would well pꝛove 
refers them to be received ut Hoſpites. Ik they were received 
| Saund ). AS Servants, and not as Gueſts, it ſhould have been plead: 
6 Mod. 7). ed on the other Side, with a Traverſe of their being re⸗ 
* 29. Pl. ceived ut Hoſpites. A finding Meat, &c. muſt be intended 
l a Gueſting of them, till the Contrary be ſhewed. Theſe 

Caſes were cited on the other Side, and anſwered. 2 Cro. 
45. Jones 441. 2 Co.245. Yelv. 175. S. C. Far. 143. called, 
Booth and Johnſon. 


Action 


Action ſur Indebitatus Aſſumpſit. 
Dewbery and Chapman. Trin. 7 W. 3. 


ÞE Defendant took the Plaintiff's Son Appꝛen⸗ 
tice, and received zo l. to teach him the Trade of 


. Dioekendant himſelf being a Fozeigner;) ſo he was 
- > bound alſo to a Freeman fo2 that End: But by the Cu- 

ſtom of London, he cannot have his Freedom without actual 
Service with ſuch Freeman. 


les not; the Defendant hath cheated the Plaintiff of his 
= Boney, and the Plaintiff hath no Remedy, unleſs by Spe- 
= "cal Action of the Caſe, fo2 not making him a Freeman. 


At Guild-Hall, London, 14 Junii 1695. 


TR Indebitatus aſſumpſit foꝛ Money received to the Plain - 
Fi tiff's Uſe, and he gives in Evidence that he is a Bur- 
4 te of Weſtminſter, and the Defendant Bailiff there, and 
= that the Plaintiff gave the Defendant 91. to be excuſed 
= from Fines fo2 Non-appearance at the Court, and from 
the Offices of Conſtable and Scavenger; which the Defen- 
dant took, pꝛomiſing to ercuſe him; and at the nert Court 
the Plaintiff was fined, 
Holt C. J. Away with your Indebitatus, tis but as a 
Bargain, and no Indebitatus Iyeth, _ 
Shower pro Quer; Where a Cuſfom-houſe Officer hath 
taken a Baibe not to make a Seilure, it hath been okten 


4 Bad ruled that an Indebitatus aſſumpſit lieth. 


Holt C. J. Never by me; J think it hath been carried 
too far, and J will retrench them. J confeſs where a Man 
is overreached upon an Account, 8c. and pays moze than 
is due, it hath pꝛevailed that Indebitatus lieth; and that is 
as far as it ought to go. | 

Quer non pro”. 


W Holmes 


It was ruled by Holt C. J. that an Indebitatus aſſumpſit 


(1. 


Com. 341. 


a Goldſmith, and make him Free of London, (the 


( 2.) 


Com. 341. 


* - 
n * — 8 — EE 
1 


13. 
6 Mod. 161. 
1 Salk. 24, 
27, 28. 


6 Mod. 309. 


Action ſur Indebitatus Aſſumpſit. 


Holmes verſus Hall.  Paſch. 3 Ann. 


] Ndebitat' aſſumpſit by Executoꝛ, fo2 ſo much Money of the | 3 


4 Teſtatoꝛ received by the Defendant to the Uſe of the 
-recuto!. | | EE. 
Che Evidence was, that ſome Writings of the Teſta- 
to2 came to the Defendant's Hands, which he would not 
deliver up to the Executoz, who, to get the Writings, gave 
him ſo much Money, whereupon he p2omtſed to give up 
the Writings, but after refuſed. 
It was objefed that the Plaintiff miſtook his Action, fo? 
he ſhould have bꝛoͤught Caſe upon the Special Agreement, 
fo2 the Non-delivery of the Writings. . 
Holt C. J. If A. give Money to B. to pay to C. upon 
C.'s giving Writings, &c. and C. will not do it, Indebit 
will lie fo2 A. againſt B. fo; ſo much Money received to his 
Ale. And many ſuch Actions have been maintained fo2 Ear⸗ 


neſts in Bargains, when the Bargaino2 would not per⸗ 


4 


koꝛm, and fo? Præmiums fo2 Inſurance, when the Ship, &c. 
did not go the Goyage. But it has been held, it would 
not lie fo2 Money paid upon an Uſurious Contra#, becauſe 
there it was not intended it ſhould be repaid, oz any thing 
Done fo? it. | 240 | | 

Darnel quoted a; Caſe, where he ſaid, One Had under: 
taken to obtain a Pardon fo2 another, and to that End 


got ſeveral Sums of Money from him, but had not got 


the Pardon, and an Indebit' fo: Money to the Plaintiff's 
Liſe brought, and pet the Plaintiff had been nonſuited be⸗ 


fore Holt. 5 3 
Which Holt C. J. utterly denied. 


Aſſer verſus Wilks. Hill. 6 Ann. 


H E Plaintiff Feme ſole married the Defendant, who 
was married to another; an Indebitatus aſſumpſit was 
b2ought upon a Receipt fo2 Rent of a Þouſe belonging to 
the Plaintiff. Foz the Defendant it was argued, an Inde- 
bitatus aſſumpſit will not lie, becauſe he did not receive it 
to the Plaintiff's Uſe, but to his own: Admitting they 
were not married, then this will amount to a Diſſeifin in 
the Defendant, and it was never adjudged that the Dil 


ſciſce could maintain an Indebitatus aſſumpſit againſt * = 
* . eiſo?, 


"ACTIONS on STATUTES. 
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ſeiſoꝛ; but ik he is not a Difleiſo?, then he is a Receiver, and 
then an Aﬀton of Account ought to be brought againit him. 
Eyre ad idem; In all Actions fo: Money received, it mutt 
be due to the Plaintiff upon a Contratt. | 
Whitaker contra; The Action will lie, fo2 the Plaintiff 
was pꝛeſent when the Money was received by the Deken⸗ 
dant, which pꝛoves that it was by her Conſent, 4 H. 7. 68. 
3 Cro. 82, 83. F. N. B. 172. I Inſt. 89. b. Kelw. 131. — 106. 
of a Guardian, this Caſe was held to be Law by Holt C. J. 


where a Man takes the P?ofit of an Office, tho' he is a 


wong Doer, an Aſſumpſit will lie. 2 Mod. 162, 263. 1 Mod. 
L232 | 
Darnell: Where a Man receives Rent by a kalle Token, 
an Aſſumpfit 02 Trover will lie. 

Holt C. J. Trover will not lie in this Caſe, becauſe ſhe 
was never poſſeſſed of the Monies. By her Marriage ſhe 
conſented the Man ſhould manage her Eſtate; ik he was 
her husband, then he received the Boney to his own Gle; 
but if not, then ta her Uſe, The Lady Cavendiſh and 
Middleton, 1 Croc 103: | 
Ik two agree to run a Race, and the Money is faked 
in the hands of B. he that wins ſhall have an Indebitatus 
aſſumpſit againſt B. the Stake⸗holder, fo2 Money received, 
becauſe he received it to the Ale of the Winner, 2 Syd. 4. 

The whole Court adjudged that this Acion did well lie. 


ACTIONS on STATUTES. 
Combes v. Hundred de Bradley. Trin. 6 W. & M. 
: \ N Akon was brought upon the Statute of Win- 


ton, fo2 that upon the 23 of February 5 W. & M. 
certain Balekacozs, to the Plaintiff unknown, 

did aſſault him at H. in the Þundzed of Bradley, 
in the County of Glouceſter, and robbed him of 3ol. 12 5. 
6 d. of his own Money, whereof he immediately gave Notice 
at N. within the laid Hundzed, and near the Place where 
he was robbed, and that none of the Thieves were taken. 
2 Special Uerdit at the Aflifes finds the Aſſault, Reb- 
bery, and taking from the Plaintiff 30 1: 12 8. 6d. and a 
Vare which returned; and that 30 l. 11s. ok the Money 
5 1 was 


nn 


4 Mod. 303; 
&c. 


2 Salk. 613: 
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ACTION for WORDS. © 


LD). 
5 Mod. 425. 
i Salk. 373- 
4 Mod. 145, 
146, 164. 
Carth. 465. 
6 Mod. 128, 
220. 
1 Salk. 67. 
2 Salk. 613. 
5 Mod. 225. 


was the proper Money of 3 Baker, his Maſter, who 


was not p2eſent when the Kobbery was committed, but 
that the Plaintiff had the ſame in his Poſſeflion fo2 the 
Cle of his ſaid Maſter; and that the Robbers were Stran⸗ 
gers to him, and ſo made a general Concluſian. 

The Queſtion was, whether the Servant being robbed 


of his Yaſter's Maney (he being not pzeſent) may Declare 3 


de denariis ſuis propriis. 


The Plaintiff had Judgment by the Dptnion of the whole 


Court; and that in this Caſe either the. Maſter oz the Ser⸗ 
vant may maintain the Action. 


Aopen Mich. 10 W. 3. 


Holt C. * was reſolved lately by ten of us, that no N 
Ackion of Debt lies in Weſtminſter-Hall, f?: 
ererciſing a Trade contrary to the Statute, out of the 


pꝛoper County: But the Pꝛolſecutoꝛ is reſtrained by the 


Statute 21 Jac. I. 


But we were allo of Opinion, that this Statute 21 I 


Jac. c. 1. only extends to Acts made befoze that Act, and 


not to ſubſequent Acts of Parliament. | 9 
My Lozd Chief Juſtice Hale was always of Dpinton > | I 


gainſt the Caſe of Hughes, accoding to our Reſolution. 


E's 3 


i Show. 147. 


ACTION for WORDS. 
Venable verſus Daſt. Hill. 1 W. & M. 


N Caſe fo! Moꝛds ſpoken the fifth of November; the 
Declaration was gencrally of the ſame Mich. Term. 
Qerdit fo2 the Plaintiff, and Damages. 
Northy and Shower moved in Arreſt of Judgment, be- 
cauſe the Declaration was earlier than the Acton accrued, 


viz. of the firft Day of Term; and cited the Caſe of ſen- 3 


kinfon verſus Thompſon, in an Inkozmation Qui tam, &c. 


Judgment was arreſted. 
And Holt C. J. declared himſelf diſſatisfied with the 


J udgment in Jefferey s Time, which was to the Contrary. 


5 _ 
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Geary and Connoſs. Hill. 4 W. & M. 


PP an Aion fo2 Moꝛds per quod maritagium, amiſir, the (2.0 
Plaintiff pzoved Part of the Woz2ds only; but pzoved Skin. 333. 
thut by Reaſon of them maritagium amiſit. 3 

Ruled by Holt C. J. to be well enough: Foz tis ſuſ- 


tient ik the Plaintiff proves the Loſs of Barriage by Rea- 
fon ok any Tlo2ds in the Occlaration. 


Somers and Houſe. Mich. 5 W. & M. 


| bet are a Rogue, and broke open a Houſe at Oxford, (3.) 


and your Grandfather was forced to bring over 30 J to Skin. 364- 
make up the Breach. After a Uerdift fo2 the Plaintiff, moved 


in Arreſt of Judgment, becauſe Rogue is afionable ;. and 


breaking open the Þouſe was but a Treſpaſs, and making 
up the Bzeach might be Repairing. But the Court ſeemed 
contra; f02 upon all the TWo2vs together, a Man who heard 
them could not intend: other than a felonious Bꝛeaking of 
the Þouſe. And tho' in the old Books the Rule was, to 
take the Wozds in mitiori ſenſu; — . 

Pet by Holt C. J. they would give no Favour to Noꝛds, 
and ſhoitld give Satisfaition to them whole Repntatſon is 
hurt; and would take Wozds in a common Senfe acco2- 
ding to the vuigar Intendment of the By-ſtanders. The 
Rule de mitiori ſenſu is to be underſtood, where the Wows 
in their natural Jmpozt are doubtful, and equally to be 
underſtood in the one Senſe as in the other. Adjudged fox 
the Plaintiff. | | 


Hooker verſus Tucker. Mich. 6 W. & NM. 


IE. is a pitiful Fellow, and_not able .to pay his Debts, (4. ) 
ſpoken of a Yerchant, adjudged ationable, Sid, 424, Comb. 294. 


Sec 1 Lev. 
276. 


425. Drake verſus Hill. 

Ind per Holt C. J. It is not material whether the 
Cows impozt a Bankruptcy; but the true Reaſon is, be⸗ 
caule it is a Scandal to a trading Han - and there needs 
na Averment that he was no pitiful Fellow, and was able 


to pay his Debts. 
Ogden 
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ES) 


6 Mod. 104. 


1 Jo. 196. 
1 Cro. 140. 


Yelv. 9. 


2 Cro. 58, 59. 


| Yelv. 64. 


2 Vent. 265. 
1 Cro. 140. 
x Rol. Ab. 60. 


1 Jo. 195. 


againſt Popery; the Wozds were, L. W. is a Papiſt, and 


very great Scandal, and koꝛ which, ik he could, he would 


£ 


Ogden verſus Turner. Hill. 2 Ann. 


ASE fo: theſe ods, There goes Ogden, who is one 

of thoſe that ſtole my Lord $.'s Deer. K 
Cur; Wows which of themſelves are Afﬀionable with 
out Regard to the Perſon, o2 fozeign Help, muſt either in: 
danger the Party's Life, oz ſubjec him to infamous Pu: 
niſhment ; and it is not enough that the Party may be 
fined and imp2iſoned 2 Foz if one be found Guilty of any 
common Treipacs, he ſhall be fined and impaiſoned, yet none 
will ſay, that to ſay one has committed a Treſpaſs will 
bear an Action; oz at leaſt the Thing charged upon him 
muſt in it ſelk be ſcandalous. And this here is, That he 
ſtole a Deer, which is Feræ Naturz, ideo not fcandalous, 
To ſay ſuch a one burnt a Barn, without ſaying that it 
was Part of a Manſion-houſe, o: had Con in it, not 
ationable, And the Caſe of Sir Lionel Walden in 2 Vent. 
was carried too far, and happened in a dangerous Time, 
when the Kingdom in general were moze furioufly enraged 


goes to Mals. And the Penalty by the Statute is a Pe⸗ 
cuniary one, and the Pillozy is only fo2 want of Boney, 
ſo it is not the direck Penalty given by the Statute. 

And beſides, Holt C. J. ſaid, That Pilloꝛy upon this 
Account did not make the Perſon infamous, but he would 
remain a good TUitneſs nevertheleſs. And to ſay that one 
has hunted in a Park without Leave of the Owner, and 
killed a Deer there, which ſubjets him to the Penalty of 
the Statute de Malefactoribus in Parcis ; o2 to call a Ban a 
Papiſt ſimply, would not bear an Aﬀfon. And he ſaid, that 
to ſay of a young Moman that ſhe had a Battard, is d 


_- 


encourage an Ation ; but it is not aſtionable, becauſe it is 
a ſpiritual Defamation, puniſhable in the ſpiritual Court; 
ſo it is to call a Ban a Peretick. And he denied the firſt 
_—_ given in Anne Davis's Caſe, 4 Co. 17. a. Et per tot 

Cur': Querens nil capiat per Billam. 


Ka) 


A DD 1 


tertain as Gentleman. 
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Lord Banbury verſus Wood. Intr. Mich. 2 Ann. 


ries was pleaded in Abatement : And on Demurrer the : Mod. 84, 
Queſtion was, whether this was within the Statute ** 
of 1 H. 5. c. 5. Of Additions, | 

Per Cur' ; Reſpondeat Ouſter. 


q I. a Homine Replegiando, Want of Addition to the Plu- ( 1.) 


Queen verſus Hoskin. Mich. 2 Ann. 


Servant was indifed fo2 a Treſpaſs, by the Name of C 2. ) 
WW A. B. Servant to J. S. and Exception was taken that 5 Mod. 58. 
there was no Addition, Servant being not good. | 
1 Holt C. J. Servant to J. S. is a good Addition, and as — 1 
ions 56, 583 
&c. 


Lepiot verſus Browne. Trin. 3 Ann. 


"HE Defendant being removed by Habeas Corpus into ( 3. ) 
Cuſtod. Mareſchal. The Plaintiff declared againſt Mod. Ca.. 


bim by the Name of J. B. of ſuch a Plate; to which be “ 


pleaded, that his Father lived in the lame Town, and 


tat his Name was alſo J. B. and concluded in Abatement, 


rom the Father; and by the Common Law there ought to 54 


F fo2 want of the Addition of Junior, to diſtinguiſh him Rag. Ent. 


be an Addition in this Caſe of the Son, tho' it was by 1 


Bill, and o not within the Statute of Additlons: In- 4 Ec. 3. 55. 
FX deed if the Father were ſued, then J. B. without Addition, 4 */ 


 F Vould be taken fo2 the Father. | | 
Holt C. J. Tf a Father and Son be called J. S. and one 
by Will deviſes his Lands to J. S. this Prima facie ſhall 
be underſtood the Father; but ik the Deviloz did not know 
the Father, the Son ſhall take: And ſuppoſe one deals 


with the Son, and knows nothing of the Father, ſhall he 
at his Peril take Notice that he has a Father of the ſame 


| & Name? The Defendant, by bzinging the Hab' Corp' had 
 ÞF concluded himſelf, if you had relied upon it: Ani if this 
were an Oziginal, and the Father and Son had lived in 

3 . = different 


— 


== 


ADMINISTRATOR. 


11 Rep. 89. 
1 Keb. 182. 


(1.) 


I Show. 351. 


— 


different Counties, there had been no Occaſion of Addition 


of Junior. 
* quod Reſpond. Ouſter niſi, Sc. 


ADMINISTRATOR. 


Fortre verſus Fortre. Paſch. 3 W. & M. 


Mandamus was moved fo2 to the Eccleſſaſticai 

Court, to grant Adminiſtration to the like of 

the Goods of her Husband deceaſed: And it was 

denied per Cur. | 

By Holt C. J. They may grant Adminittration to the 
CUidow, oz next of Kin, which they will; but where the 
Wife dies, the Husband is to Have the Adminittration, he 
being the only lawful next of Kin by oe Statute of 31 3 
Edw. 3. = 


Newton and Richardſon. Mich. 6 W. & M. 


Cire facias was bought againff an Adminiſtratoz, upon a 
Judgment againſt an Erecuto? ; he pleads plene Admi- 


niſtravit the Day of the TWWrit purchaſed : The Plaintiff 3 


demurred; fo2 he ought to plead riens enter mains at the 


1-£3-) 
Gonb. 592. 


Time of the Death of the Teſtatoꝛ: Put if he had joined 

Iſſue, this had been a Waver of the Advantage ok it. 
And Holt C. J. cited the Caſe of Harcourt and Wrenham, 

More 858. and Ordway and Godfrey's Caſe, 3 Cro. 575. 


And tho' ſome Caſes in Keble and the Office of Execu- | ® 
tors were cited, the Court ruled the Caſe ut ſupra, and dig 


not regard the Caſes in Keble, but demanded other Autho- 
rity , they ſaid the Office of Executors was a good Book, 


but they did not agree * it in this Point. 


1 22 Bradſhaw. Mich. 8 W. 3. 


N AIminiftrato? bꝛaugbt Caſe againſt the Dꝛawer of a 
Lill of Exchange; the Adminiſtration, on Oper, ap: 


pcared to be granted by the Biſhop of Durham, and * 
5 . 


"0 


— 
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the Defendant pleads in Abatement, that he was at Lon- 
don at the Time of the Inteſtate's death, and ever ſince. 


Hall pro quer-: A Bill of Exchange is a Security fo2 


Money, and equal to a Specialty by the Law of Mer⸗ 
chants ; therefoze the Adminiſtration taken in Durham, 
where the Bill was, is good. 


* 


Selby, pro Defendente, cited 3 Cro. 47 2. Byron verſus Byron, 


Office of Executor 66. Dy. 305. 1 Roll. Abr. 908. that all 
Debts upon ſimple Contract (as this is) dzaw the Admini⸗ 
ſtration to the Place where the Debto2 lives. 

Holt C. J. Tho'it be in Writing, it is but as a ſimple 
Contrack. Ik there be one Afton againſt an Executo2 up⸗ 
on a ſimple Contraf, and another upon a Bill of Exchange, 
and Judgment upon the {tmple Contract, that may be plead- 
ed in Bar to the other. It an Award be to be in Gri⸗ 
ting, that doth not alter the Nature of the Aﬀion of Debt 
upon the Award, no2 dzaw the Adminiſtration to the Place 
where the Award is, Judicium quod billa caſſetur. 


Arkinſon verſus Corniſh. Paſch. 10 W. + 


"THE Plaintiff declared as Adminiſtratoꝛ durante minore (4) 


xtate of T. S. after ſome Pleadings, there was a E#rcbe» 


Demurrer, and Joinder in Demurrer; an Exception was 
taken to the Declaration, becauſe the Plaintiff had not 
— that T. S. was ſtill under Age of ſenenteen 

ears, | 

Sed per Holt C. J. Where Adminiſtration is G2zanted to 
one as Guardion to an Jnfant, who hath a Right to ad- 
miniſter, but is incapable to take it by Reaſon of his 
Minozitp, as in the Pqincipal Caſe, it continues till he 
attains his full Age: But where an Adminiſtration is 
granted during the Pinozity of an Jnfant Executoz, the 
Adminiffkration determines as ſooh as the Exrecuto? at- 
tains the Age of ſeventeen. The Plaintiff had Judgment. 


Blackborough ver ſus Davies. Paſch. 1 3. 3- 


446, 447. 
5 Mod. 39. 


A Ominiftration was granted to the G2zandmother; the (5 
Aunt moved fo2 a Mandamus to have it granted to * Salk. 251. 


her, which was denied; and now ſhe moved fo2 a Manda- 
mus to have a Diſtribution, being in equal Degree; but 
tit was inſiſted on by the other Side, that ſhe was not — 

75 | : titled 
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titled to it, being not ſo near as the Gzantmother, fo? 
the Gzandmother ſfands in the Place of the Mother, and 
is in the ſecond Degree. to the Jnteſtate ; the Aunts are 
the Daughters of the G2zandmother, and Daughters can- 
not be in equal Degree with their Mother. Bekoze Stat. 
1 Jac. 2. cap. 17. if a Man died without Aike o2 Child, his 
Mother had all, and his Bꝛothers and Siſters nothing. 
That Ac was made that the Mother might not carry all 
away to another Pusband, the Father ſurviving has all 
at this Day. 
Lamb.Sax.L. Per Holt C. J. There ought to be no Mandamus in this 
Glnv. 1. . Caſe. By the Common Law, befoze and at the Conqueſt, 
Ce 3. the Childꝛen both Male and Female inherited altke, and the 'Y 
IS. H. 1. . Eftate whether Real o2 Perſonal deſcended to all equally, 
1 Vent. 323. In the Reign of King Hen. 1. Females began to be ex: * 
2 Vent. 317. cluded, as to the Real Eſtate, and the Wales inherited 
equally the Socage Land. About this Time, oz in the 
Reign of Hen. 2. the Father and Mother were excluded 
from the Real Eſtate of their Childzen, but not as to the 
Perſonal : And as by the Common Law, the Father and 
Dother were nearer than Bzother and Siſter, fo the 
G2andfather and Szandmother are nearer than Uncle and 
Aunt: And the Gzandmother in this Caſe is the Root of 
the Kindzed, whereas the Aunt is only the Bzanch. 


Anonymus. Trin. 1 Ann. 


(6. ) Per Holt C. J. IJ H. gets Goods of an Inteſtate into his 
Fn 333+ 1 Þands after Adminiſtration granted, it 
does not make him Executoz of his own Ulzong: But if 
b — 297. he gets them befoze, tho' Adminiſtration be granted after- 
Dy. 166.6, Wards, pet he remains chargeable as a wꝛongkul Erecutoz, 
Swinb. 289, Unleſs he deliver the Goods over to the Adminiſtratoz be- 
' Rot. ab: foe the Aﬀion bꝛought, and then he may plead plene Ad. 
Far zt.“ miniſtravit. Vide 5 Co. 33. b. F. N. B. 44. But if he takes | 
3 Salk. 16. upon him to ad as Executo?, 1 is chargeable at all E- 
vents. 


Blainſield verſus March. Mich. 1. Ann. 


(=  "D'bE Plaintiff bꝛaugbt Trover as Adminiftratoz, and 
r {Suit 283. declared upon the PoſſeVion of the Inteſtate; and 
ar. 142 cn Not guilty pleaded, the Counlel foz the 3 
5 offered 


ot G2 
: 


—— 
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offered to give in Evidence at the Trial, that the pretended. 
Inteſtate made a Mill and an Executoz. 


Holt C. J. took this Diverſity, that where an Admini- ond 304, 


ſtratoꝛ bzings Trover upon his own Poſſeſſion, the Defen- 
dant may give a Gill in Evidence, and an Executo? up- 
on Not guilty; but tis otherwiſe if it be on the Poſſeſſion 
of the Inteſtate, fo2 there the Oekendant ought to plead it 
in Abatement, and ik he Toth not, he ſhall not give it in 
Evidence: D0 it was over⸗ ruled. 


| Whirchall nw Squire. Paſch. 2 Ann. 


Man poſſeſſed of a Hoſe put it to Paſture to the De- 


fendant, and died Inteſtate; the Plaintiff W. deſired 


the Dekendant to bury him, and agreed that he ſhouid have 
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the Pazſe fo2 his Charges, &c. the Dekendant buried him 


accoꝛdingly, and laid out moꝛe Money than the Poꝛſe was 
woꝛth: Afterwards, the Plaintiff took out Adminiſtratlon, 
and now brought an Action of Trover fo2 the Pozſe. 

And Holt C. J. held, that the Aion would lie, becauſe 


the Defendant was a tort Erecuto? ; it is true, ſuch an 


Executoz is only liable fo2 the Galue he hath received, and 
when he hath paid that, he is no further anſwerable as to 
Creditoꝛs; but as to a lawful Auminiſtratoz, 6c. he is till 
liable fn reſpect of the Tort, in meddling with what belonged 
by Law to others, and they map bing Trover agatiift him: 8 


not alter the Caſe; fo? "if he had releaſed, yet He might 
have taken out Adminiſtration, and bought an Ation at- 
terwards. 

But Eyre and Dolben Juſtices contra; that the Action 
would not lie, becauſe the Plaintiff conſented and — 
that the Dekendant ſhould have the Þozſe. 

The Defendant had Judgment. 


Denham verſſs Stephenſon. Trin. 3 Ann. 
V ] Uilieltmus Denham, Gen. Adminiſtrator, &c. cui Admi- 


que fuerunt A. B. tempore mortis ſuæ, per Thomam Croſland, 
Artuum Magiſtrum, Commiſſarium ſive Officialem peculiaris & 


miſſa fu'r. and concludes with Pro. tert hic in Cur' Literas, &c. 
| N ann 


Cro. El. £8, 
Hob. 49. 


Che Plaintiff's Conſent, when he had nothing to Do, will 


9.) 


niſtratio bonorum & catallorum, jur' & Creditorum IO 40, 


| ſpecialis Ttiritdh, Xiong de, &c. legitime falcit, debito modo com- 


3 


. 
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Mod. Caſes 
241. 


__ * 1 Salk, 355: 


1 Salk. 301. 
1 Mod. 214. 
2 Jones 72. 
1 Lev. 78. 


3E 311. 


2 Mod. 65. 
1 Salk. 38. 


3 Lev. 193. 
5 Cro. 102. 


es.) 


3 Salk. 7,8. 


Hob. 177. 


1 Salk. 2. 
2 Roll. 277. 
H. 2. 


* 
Debt in the 
Debet & De- 


and ſo declared in Debt againſt the Defendant as ÞÞcir at 
Law, upon the Bond of his Anceſtoz: Oefendant demur⸗ 
red generally. 

- By. Raymond argued, that the Court could not take 
Notice that every Ieculiar had a Right to grant Admini- 
ſtration; and that it being a Jurisdition againſt common 
Right, it ought to be averred acco2ding to the Pꝛecedents, 
cui de jure Commiſſio Adminiſtrations in hac parte pertinet, 
and the debito modo commiſſa affirms the Regularity of the 
Manner of Pꝛoceeding, not the Sufficiency of the Power 
end Jurisdiſtion. Of this Opinion was the whole Court. 
And Salkeld, who was ready to argue it fo2 the Plain⸗ 


tif, was ſtopped by the Chief Juſtice, & quievit. After- 


wards when the Court came to give Judgment, | 

Holt C. J. Gould and Powys, mutata Opinione, held thc 
Declaration to be good, and that the debito modo was a 
(ufficient Averment. 

And Holt C. J. ſaid, there was no Peculiar but had the 
JIower of granting Adminiſtration ; and that this was a 
needlels Eraftneſs, not ſo much regarded laterly, as it 
had been in kozmer Times, when it was thought not enough 
even to ſhew an Adminiſtration committed by a Biſhop, 
without averring there were nulla bona notabilia. Judg⸗ 


ment pro Quer'; Powel abiding by his fozmer Opinion. Up- 


on this a Writ of Erro2 was brought in Cam. Scaccar, 
and Judgment was affirmed per tot Cur”. 


Lawrence ns] Martin. Hill. 4 Ann. 


N Attozney, being fued as Adininiſtrato2, pleaded in 
Abatement, that he was an Attorney de C. B. and a 
andre: Ouſter awarded. Nota; upon a Reſpondeas Ou- 
ſter, no Notice need be given of it; fo2 the Dekendont. is 
ſuppoſed to be attending upon his Cauſe in the Paper ta 
maintain his Plea. Mich. 3 Ann. B. R. per Holt C. J. 


Bonner verſus Underwood. | Mich. 5 Ann. 


Ebt was bꝛought in the Debet & Detinet againſt the 
Defendant, upon a Judgment had againſt him as 


zinet againſt Adininiſtratog, and ſuggeſts a Devaſtavit committed by him. 


an Admini- 


ſtrator on a Devaſtavit, and he pleads that after the ſaid Judgment. 


5 . * e 


ADMIRALEY: 
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Tc Oefendant pleads that the Plaintiff ſued againſt him 
8 {mniſtrato, and obtained Judgment ; and that after- 
1: rds, and befo2e this Action bzought, the Adminiffration 
c:1mmittey was repealed, and committed to one Law, to 
om he paid the Refidue of the Goods of the Inteſtate, ha- 
bang firſt ſatisfied himſelf of 201. which the Inteſtate owed 
tue Defendant fo2 Wages, The Court took Exception to 
Is Pleading, becauſe the Defendant did not traverſe the 


»<valtavit ; ko: without Waſte the Defendant could not 


4/2 charged in the Debet & Detinet; and this is the uſual 
{jay of Declaring ſince the 20 Car. 2. Wheatly v. Lane, 
Band. 216. I Lœv. 255. So they deiired Serjeant Hall to 


tage Time to conſider of it. Foz the Gift of the Action 


is the Maſte, which you ſhould traverſe; but if the Fact 
be with pot, perhaps we may allow you to amend your 
lea upon Payment of Coſts. Therefo2e you do well to 
S conider of it. | 


Mn: wy 8 


PAD MIRA FX 
; Beake verſus Tyrrell. Paſch. I W. & M. ; 


Vide ſupra Hil. 3 & 4 Jac. 2. Rot. 334, vel 173. 


Reſpaſs fo2 taking a Ship, &c. Defendant pleads, 
That he was Captain of a Yan of War, and 
that he took her on the Þigh Seas as a JIz1ze, 
| and carried her to —, and there pꝛoſecuted 
her, and condemned her in the Admiralty as a Pꝛize, &c. 
Demurrer. . . 
Holt C. J. That he was Captain is well enough; he 
need not ſhew his Tommiſſion: But it doth not appear 
how this Ship came to be a Pꝛize, no2 that there was any 
Cauſe to ſeize her as ſuch, no2 that there was any Mar: 
Che ſubſequent going to the Admiralty cannot juſtify the 
firſt illegal Caption. Beſides, it is not ſhewn whole Court 
of Admiralty it was, no2 befoze what Judge. Judic' pro 
Quer', by the whole Court. | 


Chis was an Jnterloper ſeized by the Eaſt-India Compa- 


ny, and carried to the Indies, and there condemned by the 
Company's Admiral, &c. | 
” Corſet 


(1.) 


1 Show. 6. 


| 45 


C2.) 
©om. „ 


356 


ADMIRALTY. 
Corſet verſus Huſely. Trin. I W. & M. 


Ship was hypothecate at Rotterdam by the Maler 
of it, fo2 the neceſſary Repair of it; and now Suit 


is againſt the after of the Ship in the Admiralty; and if 


a Pꝛohibition lieth is the Queſtion. 


Holt C. J. The Maſter may in Caſe of Neceflity pawn _® 


the Ship, tho' at Land; but here is no Colour fo2 a P20- 
hibitien, fo2 it is a Matter pꝛoperly triable by the Mari 
time Law, and they have no Remedy at Common Law. 

Dolben, Eyres, and Gregory agreed, and a Conſultation 


was awarded; and Dolben laid, he wondzed that this could 
be made a Queſtion, ſince it was admitted that the Money 


mas fo2 the Ciſe of the Ship, but if the Baſter had em⸗ 


played the Money to his own Uſe, a Pyhibition ſhould 


have gone. : 
Bayly ver ſus Grant. Trin. 12 W. 3. 


ÞE Mate ſued the Paſter fo2 Wages in the Admi- 
roity, a Pꝛohibition was moved koz, becauſe the 


Maſter Himſelf could not ſue there, and the Mate was not 


12. 25. 


1 Sid. 418. 
2 Keb. 511, 
0. 

Hob. 12. 
Niall lib. 2. 
cup 2.6 14.15. 
3 Mod. 244. 


in nature of a Mariner, but was to ſucceed the Maſter if 
he died in the Uoyage. 


Ocnied per Holt C. J. Fs2 the aſter contrats with the 


Owners, but the Pate contracts with the Yaſter fo2 his 
Mages, as the reſt of the Wariners do. | 
Johnſon verſus Shepney. Mich. 2 Ann. 


Ship at Boſton in New England was hypothecated by 
the aſter fo2 INeceffaries, having been in Oiſtrels 


moved fob, becauſe the Contra# appear'd to be upon Land, 


even on the Libel, It was urged againſt it, that if the 


Difreis which occaſions the Contract be on Sea, tho' the 


Eh gs de bargained fo at Land, (fo2 they cannot be had 


at Sea) they have Jurisdition, otherwiſe the Pꝛejudice 
wauld be intolerable to Navigation. And Benſon verſus Jet. 
frice, Hill. 96. was GUILD, I 


Hol | 


F 


SES, 


at Sea; and being libelled againſt here, a P2ohibition was | I 


ED > 


ADMIRALTY. © a 


Holt C C. J. Chen a Ship is in Oiſtreſs in her Uoyage, 
and hypothecated fo2 Neceſſaries, we allow the Aumiraity 
a Jurisdition, fo2 there is no other Way fo2 him to have 
Credit but that; and they can have no Remedy by our 
Law againſt the Ship, This Point was argued and re- 
ſolved by all the Judges, in the Caſe of Croſtwick verſus 
Lowſely, 1 W. & M. vide 1 Salk. 34. 

But the Libel being againſt the Ship and Party, the 
Court ſaid, they would ſend a Pꝛohibition as to him, un⸗ 
leſs quatenus it is neceſſary to make him Party towards 
the Eondemnation of the Ship; and ſo it was done. For 
Prohibitions to the Admiralty, and other Matters concerning 
that Court ſee Carthew 26, 32, 166, 294, 398, 423, 474, and 
518, See alſo Skinner 59, 93z 230, 279, 334, 361. 


Brown's Caſe. Paſch. 5 Ann. 


| be in the Court of Admiralty fo2 Seamens Mages, 5.) 
and the Defendant there pleaded, that by the erpzeſs No Prohibi- 
Agreement there was no Landing-Pozt, till the Ship re- 8 
turned to London, fo that the Ship was to go to the Coaſts ill after Sen- 


of Guinea with Goods, and to return back to London. The "<<, Lr 


Ship ſailed to the Coaſt of Guinea, and in her Return was «al Court. 


taken by the French. All this was pleaded below, and the 


Court there did award us to depoſice the Boney in Court, 


to attend the Succeſs of the Cauſe. And we have an 
Alfidavit of this, and pꝛay a Prohibition, which was de⸗ 
nied per Cur, becauſe this is Judging of their Pꝛoceed⸗ 
ings below in their Jurisdiction, and your Remedy is by 


Appcal, 
Holt C. J. laid, Pou cannot have Pꝛohibition to the Ad⸗ 


miralty Court befoze Sentence, ſecus to Court Chaiſtian. 


Gawne ver ſus Grandin Mich. 5 Ann. 


E Defendant and other Seamen libelled in the av: ( 6.) 
miralty-Court fo2 their Wages, and ſet fo2th in their > ah 
Libel that they went to ſuch a Place, o2 Coaſt, in the Eaſt for to the 
Indies, and that the Plaintiff had not paid them r 
Wages, &c. the Plaintif s 
it James Montague moved f92 a Prohibition, for that Anſwer 


would not be 


Court will nat, by their Way of Proceeding, receive our en dae 5 


on 820 n, and the Mariners had a Contract under Hand and Seal; but the Prohibition 


dete. 
O Anſwer, 


—_— 
—— 


— 


ADULTERY: 


( 1.) 
Fareſl. 78, 


79, So, &c. 


2 Salk. 552. 


_ Inlwer, but upon Oath; by which means we will be kozced | 


them from my Qendee, the Gendee may ſue me in Equity 


And that the now Dekendant likewiſe bꝛought an Action of 


— 


to diicover that we traded to the Eaſt-· Indies, and fo in 
cur a Penalty inflifed by At of Parliament, which is ge. 
neral, pꝛohibiting all the Subjects of England to trade o: 
traffick there, except they have a Licence, oz are of the 
Eaſt- India Company. Beſides, theſe Mariners have a Con- 
trait under Þand and Seal fo2 their Wages, on which they 
may ſae at Law. But the Pꝛohibition was denied; fo? 
it is reaſonable and juſt, whether their going thither 'was Tz 
lawful o2 not, that you ſhould pay them their Wages, *þ 
There is no unlawful Act ſuggeſted, and if there be a Con. 
tract under Wand and Seal koz their Mages, yet the ad. 
miralty may have Jurisdition thereof as incidental ; but if 
they judge contrary to our Law, we will pꝛohibit them. But 
they on the other Side deny the Contract to be as you have 
alledged. If J ſteal Goods, and the right Owner takes 


to enkozce me to diſcover my Title to thoſe Goods, and 
Ki ſhall be enfo2ced to anſwer. | 


EDULTERY:; 
Rigaulr verſus Gallizard. Mich. 1 Ann. 


Na P2ohibition, the Declaration ſet fozth, that at 
the Seftions of the Peace held at Weſtminſter on 
ſuch a Day and Pear, &c. the Plaintiff was indifted 
fo2 making an Aſſault upon Louiſe Regault, the O.. 

fendant's Wife, with Intent to have Carnal Knowledge ob 

her, and it was laid to be againſt the Peace of the King, &c. 6. 


Allault and Battery againſt him, which was alſo laid to be 
contra Pacem, which Suit is ſtill depending; and pet the 
laid Dekendant has oꝛdered him to be ſued in 'the Biſhop ot 
J. ondon's Court, fo; Solicitation of the ſaid Louiſe Ri- 
gault's Chaſtity, to commit Adultery with him. The De⸗ 
fenvant pleads fo2 a Conſultation, that he is not charged 
below fo2 any of the Crimes alledged in the Indiäment 02 
Action; and to this Plea there is a Demurrer. 
By Holt C. J. The Prohibition ought to ſtand; it was 
bit one intire Ack, and they below cannot divide it; fo2 the 
I-laintiff in the Pꝛohibittan has averred the Fat fo2 which 
he was indided, and that fo2 which the Suft is below, - | 
5 | | _ 2 


; ADUL TERY.: 
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be the lame, which ſhould have been traverſed, and that 
it was fo2 other Cauſe than in the Indickment, &c. Jf a 
Man ſolicits a Woman, and goes gently to wozk with her 
at firſt, and when he finds that will not do, be pꝛocceds 
to Foce, it is all one continued Act, beginning with the 
Tnſinuation, and ending with the Foꝛce: And this being 
an Attempt and Solicitation to Incontinency, coupled with 
Force and Uiolence, it does by Reaſon of the Foꝛce, which 
is Tempozal, become a Tempoz2al Crime in the whole. An 
Tndiftment will not lie fo2 a plain Adultery, but Libel 
in the Spiritual Court will. And the Law indulges the 
Dusband with an Action of Aſſault and Battery fo2 the In⸗ 
jury done to him, tho' it be with the Conſent of his Mike, 


I Cro. 286, 
2 Keb. 589. 
1 Vent. 53. 
1 Sid. 438. 
Palm. 379. 


becauſe the Law will not allow her a Conſent in ſuch Caſe, 


he having an Intereſt in her: And he compared it to the 
Caſe of calling a Woman Mhoze and Thief, there ſhe ſhall 
not Split the Wo2ds, and puniſh him below fo2 calling her 
a Choe, and at Law fo? calling her a Thief. 

Holt Ch. J. agreed, if Adultery be committed with ano- 
ther Pan's Mike, without any Fozce, but by her own Con⸗ 
ſent, tho' the Husband may have Aﬀault and Battery, and 
lay it Vi & Armis, pet they ſhall in that Taſe puniſh below 
fo2 that very Difence; becauſe no Jndiftment lies at Tom⸗ 
mon Law fo2 ſuch an Aſſault and Battery, neither ſhall 
the husband and Mike join in the Action? And therefoze 
they proceed below either Civillp, that is to divoꝛce the 
husband and Mike, 02 Criminally, becauſe the Parties 
were not criminally pꝛoſecuted above. And the true Action 
fo2 the Husband in ſuch Cale, is a ſpecial Aäion, Qua the 
Defendant rapuit his Mike. | | 

Cur accord”, fo2 that the Dffence is not meerly Spiritual. 


ADVOW- 


2 Inſt. 488. 
1 Rol. Abr. 


295. 
Raſt, Trefp, 


(1. 
Carth. 505. 
Lutw. 1084 
to 1130. 

1 Salk. 43,44. 
2 Salk. 559. 


2 Mod. 97. 


Co. Lit, 164, 
b. 


ADVOMWS O N. 


Biſhop of Salizbury < . Mich. 11 W. > 
Ot. 377. 


N Quare Impedit, Plaintiff Erecuto? counts that A. aud 

B. were ſeiſed in Fee as Joint-Tenants of the Advow- 

ſon ut de groſſo, and by Indenture agreed from thence: 
fo2th to be ſeiſed thereof as Tenants in common, and 

not as Joint-Tenants, and that they and their reſpefive 
Þcirs ſhould preſent ſeverally and by Turns, and ſhews feve- 
ral Pꝛeſentations alternately, &c. and then makes Title in 
himſelf under this Agreement : The Biſhop claims Title by 
Lapſe, Plaintiff replies, that his Teſtatoꝛ pꝛeſented Symes 
within ſix Months, and the Biſhop refuſed him. Deken⸗ 
dant rejoined, he gave him thꝛee Days Time to p2epare fo? 
Eramination, and he never came again ; Abſque hoc, that 
the- Biſhop refuſed Symes at the Preſentation of the Te⸗ 
ſtatoz. After Iſſue joined and a Uerdi# pro Quer', and 
Judgment in C. B. Erro2 was brought in this Court. 


Carthew objefted that the Plaintiff had no Title; fo2 the 
Agreement to pꝛeſent by Turns did nat ſever the Right, 


the Indenture did not wok a Partition, but an Agree⸗ 
ment, which is now bꝛoken, fo? which the Plaintiff map 
take his pꝛoper Remedy. 

Holt C. J. held it to be a good Partition the firſt Time 
it was ſpoken to, ſaying, that where the Thing and the Pꝛo⸗ 
fits are the ſame, a Partition of the P2ofits is a Partt- 
tion of the Thing. Afterwards when Judgment was ak 
firmed, he laid, Chat a Compoſition might be either by 
Recow, 62 by Deed. 02 by Parol. That if either Pꝛibies 
in Blood, as Copartners, o2 Strangers in Blood, as Te⸗ 
nants in Common, 02 Joint-Cenants, agree by Reto to 


pꝛelent by Turns, and one p2eſent, the other is not by an 


Dycr 2 


Co. Ent +56. not mention the Compoſition, Vide Dy. 29. 3dly, B 


Uſurpation put to a Quare Impedit; and that whether the 
Pazcſentation be by one Pꝛivy to the Agreement, oz by a 
Stranger. Vide Weſt 2.5. 2 Inſt. 362. 2. That if either 
Paivicsin Blood, as Parceners, o: Strangers, as Tenants 
in Common, 02 Joint-Tenants, agreed by Deed to pꝛelent 
by © urns, the Compoſition is good; and if it be once 
etecuted on all Sides, he that bzings a Quare Impedit _ | 
. 


5 


AGREEMENT. c 
Parol; fo2 ſo a Compoſition may be between Parceners; 


but between Strangers in Blood Compoſition cannot be 
without Deed. Vide F. N. B. 60, 62. d. f. 11H. 4. 3. b. 


Judgment affirmed. 


wy 


A G6 


Anonymus. Mich. 3 Ann. 


firſt of February at eleven at Night, and 2 Mod. 225. 


Holt C. J. T had been adjudged that if one be bozn the x. 
the laſt of January in the Twenty-firſt Year ! 4. 4% 


| of his Age, at one in the Mozning, He 2 Salk. 4:3, 


makes his Mill of Lands, and dies, tis a good Will, fo2 625, 6. 


he was then of Age. 


2 . * A. — A. — A. * — ä 


A GRE EME NT. 


Knight and Keech. Int. Mich. 4 Rot. 60. Paſch. 
5 W. 


ASE: Upon an Agreement, in which the Deken⸗ Cal 

dant pꝛomiſed to aſſign to the Plaintiff all the sxin. 344. 
| Pꝛofits, which accrued by a Uoyage made by a 
Ship of the firſt Þusband's of the Ulife of the 
Defendant; and Bzeach aſſigned that the Defendant non 
performavit agreamentum prædict'. Iſſue joined, and a Uer- 
dit, and Judgment in C. B. fo2 the Plaintiff, and Erro2 
bought, becauſe the Bꝛeach was too general and uncertain ; 
fo2 he doth not ſhew in what he did not perkozm the Agree- 
ment, as he ought to do. As in Covenant to repair, he 
ought to ſhew that the Þouſe was dekeckive in ſuch a Part, 
and that the Dekendant had not repaired it; and to fay 
that he had not repaired generally is not good; non allocatur. 
Foz Holt C. J. and Eyres Juſt. ſaid, If this had been 

upon a Demurrer, it would — been good; but it 3 

„„ e after 
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AMENDMENT 


1 Cro. 147, 
148. 


(2.) 
1 Sid. 104, 
138. 
1 Lev. 99. 
1 Mod. 153. 


after a Uerdii, it is beyond Queſtion: Foz the Plaintif 
would not have had Damages given, if he had not pꝛoved 
a good Beach, and here the Agreement is ſingle, ſcil. to 
aſſign, So the Non-perfozmance is the Non-aſlignment, 
and it being negative, and in the TUo2ds of the Agreement, 
the Judgment was affirmed. 3 H. 6. 8. 9 H. 6. 16. 


AME N D M E N I. 
Walker werſus Slackoe. Hill. 6 W. & M. 


N this Caſe an Attozney gave a Note to the Curſitoꝛ 
thus: Inter A. in Treſpaſs, and five Defendants, na: 


ming them, one of the Defendants is dead, make out 
a Writ of Erro2 : The Curſitoz makes it "out in the 


Name of four only, and omits to ſay that the other is dead. 


It was moved to have this amended ; but the Counſel fo! 
the Plaintiff inſiſted that it was an Crro2 in Judgment, 
which is not amendable. 

Holt C. J. J will tell you a Cale wherein an Omiſſion 
of this Nature was judged Amendable: In Debt on a 
Bond againſt an Þeir wherein he was bound, the Curſi- - 
to2 made out a TUrit in which he did not erpꝛels that the 
Weir was bound, as perhaps thinking him bound without 
it; pet after Uerdit it was amended and put in, which 
was an Erro? in his Judgment, and amendable becauſe he 
had the Bond befoze him. In the Caſe befoze us, the 
Notes to the Curſitoꝛ were as full as need be. 


Mich. 7 W. 3. This Mudder was . again. 


ND by Holt C. J. the Urit of Erro2 is not good,. 
fo2 all the Parties to the firſt Judgment ought tag 
join in Erroz, and it appears they have not done lo here; 
it not being ſaid, he that is omitted is dead, the Writ of 
Erro? is ill. But ſuppoſing this is only a "Fiftake of the 
Curſitoz, the Queſtion is, ik it be amendable? And Ve 
are of Opinion that it is not, becauſe this is a Writ to 
reverſe a Judgment; and the Statutes were only * 


5 * 


to amend UUrits fo2 the Suppozt of the Judgment: So 


is s H. 6. C. 12. Tf this Fault were amendable, it muſt not 
be at the Potion of the Defendant, foz no Man can pꝛay 


to amend another's Plea oz Writ, tho' he may take Ad⸗ 


| 3 vantage of it: Every one may Sue oz Plead as he thinks 


fit; and if this were allowed, it would fo2ce the Plaintiff 
to Sue in another manner, and it is not within any of the 
Statutes ok Amendment. 

Jn Blackamores Caſe, the Judges have Power of A- 8 Rep. 138. 
mendment in Affirmance of Judgments: And in no Caſe | 
whatever did the Court amend to ſet aſive a Judgment, 
but to ſuppozt it; and that was the Deſign of all the Sta- 
tutes. The Writ was quaſhed. 


| Greenwood and Piggon. Mich. 7 W. 3. 


Ohn Greenwood Plaintiff, againſt the Defendant Thomas, ; 
who came and juſtified, the Plaintiff replied and took skin. 591 
Iſſue, & hoc prædict' Johannes petit quod inquiratur per pa- 
triam; & prædict. Johannes ſimiliter, where it ought to be 
Thomas; it was objefed, no Iſſue is joined, the Plea Roll 
and Niſi prius Roll were w2ong, and ſo was the Paper 
Book; the Court ruled it to be amended Niſi cauſa, &c. 
Foz per Holt C. J. It is a Miſpziſion of the Clerk, ap- 
parent in the Nature of the Thing, and therekoꝛe amend⸗ 

adle, tho' miſtaken throughout, as well as if the Plea Noll 

02 Niſi prius Roll had been right. | 


Cox verſus Wilbraham Paſch. 13 W. 3. 


I A of Covenant; the Plaintiff aligns a Bꝛeach ( 4. ) 
| upon the Mozds, That the Defendant had not made 1 Salk. 50. 


 # doneor ſuffered any Act o2 Thing to incumber, &c. and the 


Breach was, Quod ad Seſſion. Ceſtriæ tent. &c. Anno, &c. 

utlagat. fuit. The Defendant demurred, and the Decla- 

ration was held Naught fo2 Jncertainty when o2 what 

Term the ODutlawzy was had; on which Counſel moved 

to amend, and inſiſted that there was no Difference be- 

tween after Uerdi# and Demurrer. EE: 
Per Holt C. J. Tf the Defendant had pleaded a Plea to x Cro. 147. 

the Right oz in Abatement, it might be reaſonable to allow 1 8d. 54 


an Amendment; but to amend upon Demurrer, when this Jer. 3. 
| may 
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"AMENDMENT. 
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1 Salk. 51. 
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Fitz. Amend. 


22 Ed. 3. 19. 
Bro. Amend. 


Cro. Car.563. 
Bro. Am. 26. 


Titz. Amend, 


may be the Cauſe of the Demurrer, would be to enſnarc 


the Defendant without Cauſe. 


The Motion was diſallowed, 


The Queen verſus Tutchin. Mich. 3 Ann. 


N Jnfozmation was erhibited againft the Defendant by 
the Attozney General, fo2 contriving, compoſing and 
publiſhing a certain ſeditious Libel, intitled, The Obſervator; 
and pleading Mot guilty in Trinity Term, a Venire fac' was 
iſſued out to the Sheriffs of London, where the Fai was 
laid, returnable die Lunæ prox. poſt tres Sept. Sanct. Mich. 
and the Diſtringas was then awarded on the Roll in the 
common Fozm, &c. But the Diſtring. by Biſtake was teſted 
the 24th of October, whereas the Venire was returned the 
23d. And after Uerdift fo2 the Queen, it was moved in 
Arreſt of Judgment, that this was a Oiſcontinuance ; but 
the Queſtion was, whether it might not be amended 2 
It was argued it might be amended, and that it was 
amendable firſt at Common Law, and ſecondly by the Sta- 
tute of H. 6. See Amendment of an Jndifment, acco2ding 
to a Pꝛecedent in Edward the 4th's Time; and bekoze the 
Statute. of Amendments, Civil and Criminal Matters 
were amended. Entry of an Effoin was amended, ſo Entry 
of Uoucher to Warranty : And Dekault of P2oceſs is a- 
mendable any Time befoze Judgment. After Iſſue joined, 
there was a Diſtringas, and no Award of a Tales on the 
Rolf, and there being a Tales on the Back of the Ulrit, 
it was amended. The KReco2d was of ſuch a one, Gentle- 
man, and in the Nit! prius Roll, Gentleman was omitted, 
and it was amended, Jn Treſpaſs, the Recozd was of 
100 Ss. Damage, and the Gerdict 1001. and this Miſtake 
was amended as a Mispziſion of the Clerk, On the Ven. 
fac. S. S. was returned, and fo was the Diſtringas, but the 


Panel returned was D. S. and that Gariance being moved 


in Arreſt ok Judgment, it was judged amendable; and all 
by the Common Law. Things cf the fame Nature with 
this were amended at Common Law; and the Statute 
makes no Alteration, but where it is erp2eſsly ſo. 

Holt C. J. It is not amendable: Whatever by the Com— 
mon Law might be amended in Civil Caſes, was at Com⸗ 
mon Law amendable in Criminal, and fo it is at this 


Dap: Burt this was not amendable at Common Law, 
becauſe it would warrant a Trial that was tried without 


5 5 Authoꝛity 


AMENDMENT. 
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Authozity, and the Amendment would be contrary to the 
Truth of the Fa. It is a Piſtake of the Clerk in Skill, 
in a material Point; and tho' a Miſ-awarding of Pꝛoceſs 
on the Roll might be amended by the Common Law the 
ſame Term, becauſe it was the Ack of the Court, yet if 
any Clerk at Common Law iſſued out an erroneous Pꝛo⸗ 
ceſs on a right Award of the Court, that was never a- 
mended in any Caſe at Common Law. 

 Powel J. ſafd, There were only two Statutes of Amend- 
ments, the 14 Ed. 3. and 8 H. 6. the reſt he reckoned to be 


Statutes of Jeofails: And he held that the 8 H. 6. was on⸗ 


ly to enlarge the Subject Matter of 14 E. z. which extends 
only to P2zoceſs out of the Roll, i. e. Writs that Iſſue 
out of the Reco2d,. and not to Pꝛoceedings in the Roll it 
ſelf : But that the 14 Ed. 3. extendeth not to the King, 
becauſe of theſe Mozds Challenge of the Party; and all 
Tudges of the Law in all Ages have taken the Statute 
of 8 H. 6. not to extend to the Crown. | 


Holt C. J. further: Suppoſe this was immediately after 


the Statute ok H. 6. and befoze any Statute of Jeofails, ſhould 
it be amended? It is a good Tirit, and the Meaning of 
that Statute was to amend bad Ulrits, and not to alter a 
good TUrit, ſo as to adapt it to a particular Uſe and Pur⸗ 
poſe : Now to make this a good Trial, you would have 
us alter this Writ which is very good in it ſelf, and, con⸗ 
trary to what is true, make it a CUrit of the 23d of Octo- 
ber; but that cannot be done, and there is no ſuch Amend: 
ment as this between the Time of 8 H. 6. and 32 H. 8. 
The Teſte of Writs have been amended; but it was when 
Teſted of a Sunday, oz out of Term, 8c. And J have 
always taken it, that if upon the Return of one Mrit 
another be awarded, that other ſhould bear Teſte of the 
Return of the firſt Urit; the one muſt be Teſted on the 
Dap of the Return of the other, oz all will be diſconti⸗ 
nued. This is a Miſtake of the Clerk, and ſhall we look 
upon it to be a Fault in Point of Computation, rather 
than that he thought it good: And if it be Neſcience in 
the Clerk, it would not be helped even by the Statute of 
H. 6. tho' a Civil Caſe, befoze the Statute of Jeofails. 


Yelv. 64. 


1 Cro. 278, 


37 5- 
1 Jon. 302. 


And he held a new Venire muſt go, fo2 a new Diſtringags 


would not do; the firſt Ven. fac. is executed, and the Jury 
have tried the Defendant, and that appears on Recozd, ſo 
that the Writ is ipſo facto diſcharg'd; only an Entry is to 
be made on the Roll, quia apparet Cur. that the Diſtringas 

| Es Q = did 


Þ AMENDMENT 


did not iſue till the 24th of October ; Ideo conlideratum el eſt 
quod caſſetur; and Ven. fac. de novo awarded, 


Buxom verſus Hookins. Mich. 3 Ann. 


Mod. Caſ. Defendant's Scire facias to aſſign Erroz28 was Quare 


ment fo2 two Heſſuages, when the Recovery was de uno 
MNMeſſuagio only: The Plaintiff in Erro2 pleaded nul tiel 
Recozd, and the Oefendant moved to amend. 

Þy Holt C. J. This So2t of Sci. fac. is always to have 
Execution ; and the Plaintiff in Erroz may plead to it a 
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to make a new Mrit, o2 alter a good one, and fit it to 
another Purpoſe, and to alter the Nature of a Writ at 
ter it is returned and executed, ought not to be. 

Per Cur': TUherever an Oziginal is amendable, there a 
| Sci. fac. is ſo too; but this would not be amended in an 
= oziginal Writ of 'Erro?, becauſe it is a good Writ, and 

would well remove the Recozd it deſcribes, if any ſuch "there 
were. The Plaintiff took out another Writ, and the 
Court ſaid he might do it without getting this quaſhed, 
fo2 if this Crit abates, then it is not the ſame Cauſe. 


a, 4 


org n 2 
= 2 


ren 
— _—_— 
as — 


— 
_ 
Pay". 


Turty Verſus Kempſon, Hill. 6 Ann. 


'C/ 5 M. Raymond moved to amend a Scire facias againſt 
the Bail upon a Writ of Erroz, bꝛought on a Judg⸗ 

ment in the Common Pleas, where the Clerk (who had 

the * bekoze him, in which the Plaintiff s Name 


was 


(6.0 Writ of Erro2 was bzought of a Judgment; and the 


263, 319 Executionem habere non debet of a Judgment in Cjet- 


þ Writ of Erro2 bꝛought, and ſtill depending, and aſſign Er: 
{ rob. There is a Difference when the Writ is bad and vi⸗ 
| cious on the Face of it, and when it is good in the Frame 

5 of it, but not fitted fo2 that particular Uſe, and all the 
| Caſes of Amendment are of the firſt Kind; and tho' there 
| would be ſome Colour to Amend in this Caſe, if the De: 

1 fendant had appeared and pleaded another Plea, oz had 
4 taken no Advantage of this Slip, ſo as the P2oceedings 
F -F would have been vicious without Amendment, here he ha- 

j 1 Cro. 162, bing taken Advantage of it, and pleaded Nul Tiel Record, 

Py 2 Show. 304 we will not falſify his Plea by an Amendment, which was 
lit good at the Time when pleaded ; and to amend would be 


_, 
3260 


AMENDMENT. Fo 


was James) had made it Ralph. Jt is plain Biſpziſion of 


tie Clerk, koz it is Radulphus inſtead of Jacobus. 22 E. 4. 


ron 


; and Adverſary; fo2 no Body pꝛetends to mend a Miſtake 25: 


6. b. Brewſter verſus Wells, Mich. 3 Ann. "There was ano- 


ther Caſe, Hill. 3 Ann. where a Scire facias was upon a 
Judgment, which was cited to be by 3 Ann. whereas it 
was Trin. 7 W. in C. B. and that was entred without any 
Continuance. | | 


M1, Eyre, contra: Buxham verſus Hoskins; Mich. 3 W. 3. 
where there was a Scire facias againſt the Ter-tenant, and 


3 the Court refuſed to let them amend, becauſe they came too 


late. 22 Ed. 4.6, 8: there they came at the Return of the 


AUrit, and not allowed to amend. 


Holt C. J. This is not material ; fo2 if it be amendable 


at one Time, it fs amendable at another. If it is amend- 


able bekoze the Writ, it is amendable afterwards, Jidicial 


XZ c@arits are amendable at the Common Law. 


Per Curiam : The Scire facias was amended. 


Vayaſor verſus Baile. Hill. 6 Ann. 


Cire facias on a Judgment, and by Wiſtake the Platn- <8. 


O tif's Name was put fo2 the Defendant's, ſcil. Radul- Salk. 57. 


phus fo2 Jacobus, and a Motion was made to amend, it 


| | being the Fault of the Clerk, 


Holt C. J. The Ulrit doth not appear to be wong, and 


3 there may be a Judgment that agrees with it fo2 ought we 
know. The Motion was dented. 


Inter Lord Pembroke and Lord Jeffreys. 


; A* Amendment being made of a Fine and Recovery in (9.) 


the G2zand Seſtions in Wales, whereby the Lozd Pem- 2 Salk. 52,53; 


broke had loft the Benefit of a Writ of Erro, he peti- 
= tioned the Pouſe of Lo2ds fo2 a Bill to ſet aſide the A⸗ 
= mendment : And whether the Fine and Recovery was a- 
= mendable, and the Amendments warranted by Law, was 
# referred to the Judges, 


Et per Holt C. J. & al. The Writ of Covenant, which 


is an Oꝛiginal, is not amendable either by the Common 
| | Law, oz by any Statute : Neither the Statute of 14 E. 3. Moor 571. 


102 the 8 H. 6. warrant ſuch an Amendment. There is no _— 
Difference as to this Purpoſe between Aﬀtons Amicable Co. Eat. 244, 


in 
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ANCIENT DEMESNE. = 


(1.) 


1 Salk. 57. 


2 E. 3. 15. 
JE. 3. 61. 
Pa ſch.ꝙ Jac.i. 
Rot. 3165. 
4 Inſt. 170. 
Moor.e8$5. 


— 
— 


in a Deed it ſelf, and yet that is as much a common al 


ſurance as a Recovery. 


A Bill was hereupon allowed in the Houſe of Lo2ds, but 
thꝛown out in the Þouſe of Commons. 


ANCIENT DEMESNE. 


Hunt verſus Burn. Hill. 12 W. 3. 


N this Caſe the Queſtion was, whether a certaſn Ya: 
no2 and Lands belonging to the Plaintiff were Ancicnt 
'Demeſne 02 not: 

Holt C. J. It you plead that the Yano! of D. is 


Ancient Oemeſne, you ought to aver it by the Reco2d of 


Domeſday, fo2 that is the Trial of it: But if you had 
pleaded that ſuch a Place was Parcel of a Mano which 
was Ancient Demeſne, then you ought to have concluded 
to the Country; fo2 Parcel o2 not Parcel, is triable per 
Pais: And it ſeems to me, that the other Side may tra- 
verſe its being Ancient Demelne. All Lands held in In: 
cient Demeſne, which Edward the Confeſlor had, were by 
William the iſt, called the Conqueror, Anno Regni ſui vi- 
ceſimo, waitten in the ook called Domeſday, under the 
Title de Terra Regis; and theſe are all held in Ancient 
Demelne at this Day: But thoſe Lands that were given 


away by the Confeſſor, and which are not wzitten in Dome(- . 4 


day Book under the Title de Terra Regis, are not Ancient 


Demelne. Tenants in Ancient Demelne are pzivileged as 


to their Perſons, not as to their Eſtates; fo2 if Ancient 


Demelne be to be tried, the Iſſue is whether it be An: 


cient Demelne oz Frank- Fee? By a Recovery of the Land 
at Common Law, it becomes Frank-Fee koz ever; but a 
Recovery againſt a Tenant is reverſable by the Low, by 
Writ of Deceit, 8c. and where it is reverſed, the Land 
becomes Antlent Demeſne again. 

A Reſpondeas Ouſter was awarded. 


APPEALS. 


APPEARKE 
Orbell verſus Ward. Trin. 1 W. & M. 


I an Appeal bzought by the Plaintiff fo2 the Durder of C x. 
I her Þusband, againſt the Defendant nuper de Parochia _— 54 
Sancti Jacobi Weſtm. in Com. Midd. Gen. The Defen- 1 dib. 59g. 
1 dant in propria Perſona venit, and craves Oyer of the 3 Mod. 266. 
XZ CaUrit and Return; and then per A. B. Attorn. ſuum pleads n 
in Abatement, that there is a Pariſh named St. James 
within the Liberty of Weſtminſter, but no Pariſh named 
St. James Weſtminſter only; but did not plead over to the 
Z Felony, as is uſual in ſuch Caſes. On a Demurrer, it 
= was objefted, that the Oefendant in an Appeal could not 


1 plead per Attornatum, but ought always to appear and 


= plead in pꝛoper Perſon, and that he ſhould have pleaded 
over, &c. | | 
3 Holt C. J. held, That upon ſuch a Plea in Abatement, 
= without pleading over to the Felony, the Court ought to 
have been moved to enfozce the Dekendant to plead over, 
2 0? the Pſea ſhould be refuſed ; but that the Plea. in the 
piincipal Caſe was not ill upon a Oemurrer, fo2 the De⸗ 
fendant is not obliged in ſuch Cale to plead over to the 
Felony, no moze than a Ocfendant in an Appeal, who 
= pleads a Special Bar, as a Releaſe, &c. And it was 
 # adjudged in Parliament, in a Caſe where the Dekendant 
-* pleaded a Pardon in Bar, that it was not neceſſary to 
. # plead over to the Felony. Þe ſaid that the Pleading by | 
Attozney was a Diſcontinuance ; fo2 the Defendant could 2 lac. zz. 
not make an Attozney, and therefoze this was a Plea by 1 
a Stranger, and in effeck no Plea; and conſequently it 
ought not to have been received by the Appellant; but the 
Plaintiff ought to have moved the Court foz Judgment 
againſt the Dekendant, as if he ſfood Mute, and ſo he 
ought to do where the Defendant pleads in Abatement, 
and doth not plead over to the Felony: But the Plea be- 
ing accepted by the Plaintiff, and the Matter pleaded in 
Abatement conkeſſed by the Demurrer, it is good without 
pleading over, &c. and adjudged fo2 the Defendant. 
A Dilcontinuance in this Action is peremptozy to the 
Plaintiff, and ſo Judgment was given that the Crit ſhould 


DO Wilſon 


11. 


1 


nnn 


Wilfon verſus Law. Trin. GW. & M. 


C2.) IN Appeal of Murder the Appellee after he had craved 

4 ded. 290, 1 Oyer of the Writ and Count demurred, and as to the 

| Skin. 443. Felony and Purder pleaded Not guilty : And the fellow: 

ing Exceptions were taken to the Count oꝛ Declaration. 

That it is laid the Perſon: killed was on the 9th Day of 

April, in the Peace of the King, &c. and that the Oeken⸗ 

vant circa horam primam of the ſame Day, ex malitia ſua 

præcogitata eiſdem die & hora aàſſaulted him; Now circa 

horam primam is a very uncertain Allegation of the Time, 

IR and of conſequence eiſdem die & hora, &c. inſultum fecit muff 

Aut ge be as uncertain. That there is no direct Charge againſt the 

Co. Ent. 53, Defendant; fo2 the Wo2ds in the Oeclaration do not poſi 

2 Toft. 319. tively alledge that. he gave the Wound, it is percuſſit, pu- 

pugit & pertoravit, Dans, &c. when it ſhould have been de- 

dit mortale vulnus, und that there is no legal Venue; fo: 

the Fat is alledged to be committed in Parochia, &c. where- 

as it is expꝛeſiy required by the Statute of Glouceſter, that 
it ought to be in ſome Gill oz Town. 

By Holt C. J. & Cur': Firſt, By the Statute of Glou- 

- ceſter the Time and Place, where the Fa was committed, 

ought to be certainly expzeſſed, o2 otherwiſe the Appeal 

ſhall be abated; and circa horam primam is a certain and 

ſifficient Averment of the Time; fo? it is within the Com- 

4 Rep. 20. Paſs of an hour. It is true, the Fat cannot be alleged 

7”; to be done with ſuch: a feeming Uncertainty, as dedit pla- 

gam Mortalem cireiter pectus, no2 the Pear oz the Dap, but 

the hour may, becauſe there is moꝛe Offficulty in alledging 

the very out, than the Day o2 the Pear, which are longer 

Meaſures of Time, and therefoze are moze certain. Se- 

condly, The Charge is direc againſt the Defendant by the 

WMozd Dans, and it had been mo2e uncertain by the Tow 

dedit. Thirdly, It ſhall be intended that the Pariſh is a 

Uill, unteſs it be otherwife ſhewed by the Defendant, and 

+ Inſt. 125. pleaded in Abatement, Foz tho' the Moꝛd Parochia is til 

2 _ certain, becaufe it may include divers Uitls, pet that ſhalt 

Bro. Addit. never be ſuppoſed, and it ſhall be taken to be a Gill, if the 

pl. 38. 14. Contrary is not ſhewn. By the Statute of 1 H. 5. c.). 

| it is 02dained, that in oziginal Writs in perſonal Actions, 

and in Appeals and Jndixments, wherein Exigents may be 

awarded, Additions ſhall be made of the Eſtate, Degree 


and Myſtery, and likewiſe of the Town, Hamlet, Place 0? 
4 | County. 


3 Appeal was lodged by the B2other and Peir of the Party — 


— 
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County, where the Party 1s converſant ; and ik any of theſe 
are omitted; the Writ-ſhall abate; and yet where no Gill 
is in a Pariſh, the Writ. ſhall be good, viz. Præcipe A. de 
parochia, &c. foꝛ that may be the Place where the Defen- 
dant inhabits. | 

Judgment to anſwer over. 


5 Armſtrong verſus Liſle. Mich. $ W. 3. 


'1SLE was indi#ed.of Murder, and convicked or Man- (3. 
laughter; whereupon he pꝛayed his Clergy by a Fziend, _ 670, 


not being in Court himſelf; and after at the ſame Alles an 1 $aik. 61,62, 


killed, and the Convittion and Appeal were removed by, 5,8 5. 


3 Certiorari, and the Party by Habeas Corpus; and at the 


Beturn of the Certiorari it was moved by the Appellant, 


that he might File a Letter of Attozney, in which Caſe the 
Court would not make any Rule; but laid that he might 
do it at his Peril, fo2- if he filed a Letter of Attozney, 
and the Law required an Appearance in Perſon; the Ap- 
peal would be diſcontinued. E 

Holt C. J. The Appellee ought, after the appeal returned 
upon the Certiorari, to ſue a Scire facias againſt. the Appel- 
lant ad proſequendum, becauſe the Appellant has no Day in 
Court; and here the Chief Juſtice inclined, that the Court 
ought not to refuſe to allow Clergy to one Convit of Man⸗ 
laughter ; but in regard of ſome contrary Reſolutions he 
thought it ſit to be argued; and he ſaid: that he had argued 
it both Ways, but never was ſatisfied in his Judgment 
with the Reſolutions that had been given, That they. might 
reſpite Clergy, fo2 by this means it would be in the Power. 
of the Judges to hang a Man. = Wh | 

And at the Return of the Conviffion, the Appellant's 
> Counſel took Exceptions to it; which Holt C. J. would. 
not allow, aud ſaid that they were Strangers to this Re- 
= co2d, and had not any Authozity to take Exceptions. ; 
f At another Day, Judgment was pꝛaped fo2 the King 
againſt the Pꝛiſoner on the Jnditment ; and the Defendant 
being ask'd, what he had to ſay, why Judgment ſhauld not 
\ * paſs againſt him, P2ay'd his Clergy. Et per Cur': If the ; Buld. 13. 
Dekendant had pꝛaped it at the Seſfions of Gaol-Delive- $31 371 
xp, it could not have been denied him there; now he is 
here, we cannot give Judgment againſt him, without agk- 
ing what he has to ſay why Judgment ould not be given 2 


Ba | AP FB A LL S. 
Noz can we deny him here, what could not have been dec; 
nied him there; hereupon his Clergy was allowed him. 
And now it was queſtioned, whether the Appellee ought 
to be arraigned again on the Bill of Appeal? And the 
Court ſaid, the Appellant muſt arraign the Appellee de no- 
vo, but is not to make a new Count; koz the Arraignment 
is no Commencement, but a Reviver thereof, Upon this the 
Appeal was arraigned by the Appellant's Counſel, who 
read the Count, &c. And at laſt the Appellee was allowed 
to ſtand upon the old Recognizance till another Oay, that 
he might have Time to find Bail, and to plead, and cvery 
thing to be entered as ok this Dap. a N 

On the Day appointed, the Appellee pleaded the Indick⸗ 
ment, and Conviſtion of Yanflaughter at the Seſſions of 
Geaol-Delivery, which was removed into B. R. and that 
no Judgment was thereupon given; and that at the Time 
of the Conviition he was and pet is a Clerk, and then 
pꝛayed his Clergp, and offered to read as a Clerk, if the 
Court would have admitted him to it: And that afterwards 
icil. die, &c. laſt, being demandev by this Court, why 
Judgment ſhould not be given againſt him, he p2ayed the 
Benefit of Clergy; which was allowed, and he read as a 
Clerk, and was burnt in the hand, prout per Record, &c. 
And as to the Fclony and $Burder, he pleaded Mot guilty: 
The Appellant replied, that he demanded the Appellee to 
plead at the Seſſions of Gaol-Oelivery, and that he re: 
fuſed, to which the Appellee Oemurred. Now the Repli- 

cation being held naught, the Queſtion was upon the Bar, 
viz. whether a Convſiion of Wanflaughter, on an Indik⸗- 

ment of Burder, and Clergy allowed thereon, could be a L 
Bar to an Appeal pꝛecedent o2 concurrent with the Jndit * 
ment: And the Plea in this Caſe was adjudged a good 
Bar to the Appeal. | 
By Holt C. J. At Common Law, auter foits Convict 0! | # 
acquit was a good Bar to an Appeal, fo2 no Man's Life 
ought to be twice endangered koz the ſame Offence: and 
ſo the Law would be at this Day, had not the Statute cf 

3 H. 7. c. 1. altered it; by which Acquit 02 Convict on an 
Indickment, is made no Plea in Appeal, unleſs Clergy be 
had thereupon ; and the Mozds of the Statute are gene 
ral, ſo as to extend to all Appeals, whether ſubſequent, 
antecedent o2 concurrent. And as fo2 the having of Cler- 


Sraundf. 98. 


4. P. C. 190. gy, It has been held that pzaying of Clergy is having of 
4+Rep. 40 Clergy within the Statute; ko; by pꝛaping it, the Paiſoner 


renn 197: yas done all that he could: ere was indeed no _ 
5 2 ap 


2 


1 E AR AN CE. * 


Pꝛaper made to have Clergy at the Gaol-Delivery, becauſe 
the Appellee was never called to Judgment by the Court; 


and if the Court will not proceed to Judgment, and ask 


the Party what he can ſay why Judgment ſhould not be 
iven againſt him, whereby he has no Dppoztunity to pꝛav 

his Clergy, it is the Default of the Court, and not of 

the Party, and therefoze ſhall not pꝛejudice him who has 


Done all in his Power. 


APPEARANCE. 


Anonymus. Mich. 1 Ann. 


tred upon a Roll, ſo that tho' the Officer did not re⸗ 1 Selk. 64. 
turn the Writ at the Day, vet the Defendant might 
appear either to ſave a Penalty, oz his Inheri⸗ 
tance. And ſo they did in the Common Pleas; the Entry 


| 4 | Tt: when a Writ iſſued out of B. R. it was en- Cx.) 


; on the Roll being thus, viz. Dominus Rex miſit breve ſuum 
= clauſum in hæc verba; &c. Per Holt C. J. 


* 


n 


Appendant and Appurtenant. 


Poole's Caſe. Mich. 2 Ann. 


Enant fo2 Years of a Houſe made an Unver-Leaſe (..) 
to a Soap⸗Boiler, who fo2 the Convenience of Ik. 36s. 


5 his Trade, put up Fats, Coppers, 8c. And now 


upon a Fieri Facias againſt J. S. on a Judgment in 
Debt, the Sheriff took up alt theſe Things, and left the 
Þouſe ſtripped and in a ruinous Condition, ſo that the firſt 
Leſſee was liable to make ft good; and thereupon bꝛought 


3 | a Special Action on the Caſe againſt the Sheriff, and thoſe 
3 *hat bought the Goods, foz the Damage done to the Houſe, co. Li. 53.6. 


Ws | - __ 


— 


66 Appendant and Appurtenant. 
x Roll. Rep. Holt C. J. During the Term the Soap⸗ Boiler may well 
„ remove the Fats he ſet up in relation to his Trade; and 
345, 346. that by the Common Law (and not by Girtue of any ſpe. 
voor 177, clal Cuſtom) in favour of Crade: But after the Tem 
SEE * rome a Gift in Law to the Reverſioner, 
| Co. Herla- here is a Oifference between what he did to carry on 
| _ his Trade, and what he did to compleat the Houſe, as 
Owen 70, 71, Pearths, &c. which are temoveable. | 

The Sheriff may take them in Exekution, as well as 
the Under-Leflee might remove them: And fo this is not 
like Tenant fo2 Pears without Jmpeachment of Tlafte. 
In that Cafe the Sheriff could not cut down and ſell, tho 
the Tenant might, becauſe in that Caſe the Tenant hath 
only a bare Power, without an Jntereft ; but here the Un- 
der⸗Leſſee hath Intereſt, as well as Power. 


n 


22 
2 2 


APPRENTIC EES. 
Hobbs werſus Young, Hill. 1 &2 W. & M. 1 


TY N Afton Qui tam was bꝛought againft the Defen: 
dant on the Statute of 5 Eliz. c. 4. fo uſing the 


Carthew 162, 
31 ors | Trade of a Clothier, not having been Appzentice 
x Show. 267, to that Trade; and a Special Uerdi# was found, 
268, viz. that Young the Defendant was a Turkey Merchant, 


and expozted great Quantities of Engliſh Cloth into the 
Levant; and that fo2 this Purpoſe only he hired ſeveral 
Clothwozkers, who had all been Appzentices to the ſame 
Trade, and kept alſo a Baſter-Tozkman of the Trade to 
inſpeit their Wozk ; and by theſe Men he made great Quan-- 
tities of Cloth, all which he tranſpozted; and that he 
kept a Dye-ouſe, and hired Men of that Trade to Oye 
his own Cloths, and no other, &c. The Queſtion was, 
whether this Caſe was within the Jntent of the Statute, 
ſo as to reſtrain the Defendant to exerciſe a Trade by 
= _— to which he himſelf had never been an Ap⸗ 
zentice | . | 
per Holt C. J. Ik it had been found, that the Defen- 
Sant ererciſed this Crade by himſelf, it had been within 
the Statute, tho' it was fo2 his own Merchandiſe only; 
and the doing it by Servants, is the doing of it — 
x I 1 ; 


4 | and the Mozkmen are no Traders; but his Servants, ko: 
be only is pzoperly the Tradeſman who bath the Pzofit oy rz; 


ö an Apprentice with the Executoz quoad Maintenance. 


and Benefit of the Trade, and not he who is the pire⸗ _ 1 


urg, that hath nothing either in the Gain 62 Lols: And ee Ce , 
he held, that if a Coachmaker keeps Servants to make his 5:5. 


1 Sand. 10, 


X Trheels, and Wiozkmen to curry his own Leather, this g. 5 
is againſt the Statute, becauſe it is he only that receives a 


all the Pꝛofits of the ſeveral Trades, and the Wheel- 


: 3 | wright and the Currier are but his Servants. Ik a Man 
keeps Journeymen Shocmakers, to make Shoes fo2 Trankf- 


poztation, this is an Exerciſing the Trade of a Shoema- 


q | ker within this Statute. 


Jt was adjudged in this Caſe, that the Statute doth 
not reſtrain a Man from uſing ſeveral Trades; fo as he 


3 | had been an Appzentice to all; wherefoze it indemuities all 
I petty Chapmen in little Towns and Gillages, becauſe their 


Maſters kept the ſame mired Trades there befsze them. 


4 And the Court agreed, that the Uſing a Trade in a pzi- s Rep. 130. 
>X vate Family, koz the Ale of the ſame Family, was not 
mithin the Statute. 


Ik a Son be employed by the Father in his Trade fo2 


| | ſeveral Pears, he may lawfully uſe that Trade, foz that 
he hath been quaſi an Appzentice to it, which is fufficient to 
= ſatisfy the Statute. 


Judgment was given fo2 the Plaintiff by thee Judges, 


| diſſentiente Dolben. 


Peck's Caſe. Mich. 10 W. 3. 


1 1 Maſter took an Appꝛentice in Dusbandzp, accor- (2. 


ding to the 5 Eliz. and died befoze the Time of the alk. 66. 


= Appeenticeſhip etpired, leaving the Appzentice impotent and *. +: 
= a Cripple; and the Juſtices of Peace at their Seflions 
# oddered the Executoz of the Bafter to keep the Appꝛentice: 
But the Omer of the Juftices was quaſhed in B. R. becauſe 


lt did not appear that the Executo2 had Aﬀets, oz that 


ö he lived in the ſame County. 


And Holt C. J. ſaid, That by the Cuſtom of London in 


q | theſe Caſes, the Exrccuto2 ſhall put the Appzentice to ano⸗ 
her Paſter of the ſame Trade; and in other Places, it 
| Þ would be hard to conſtrue the Death of the aſter to be a 


Diſcharge of the Covenants : That it had been held the. Lex 177: 
Covenant ko: Jnſtruftion failed, but that he ſtill continues 


The 


— 
— — 
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6 By a 2 2.4 Da Nev 2 


The Executo? is liable in Covenant, if he doth not in 
fruit the Appꝛentice, oz find him another Matter. 


21 


— . 


The King verſus Slaughter. Hill. 11 w. z. 


(3.) A NIndiftment on 5 Eliz. c. 4. fo2 uſing the Trade of z 
2 Salk. 611. Fellmonger, not having been an Appꝛentice ſeven Pears, 
was moved to be quaſhed ; and the Counſel urged, that 
this was a Buſineſs required no Skill, fo2 it was only 
| to pull the Wool from the Skin. And cited the Caſe of an 
t Cro. 499, Inkozmation fo2 exerciſing the Trade of a Woolcomber, 
1 4 Jae. quaſhed t And fo2 exerciſing the Trade ok a Hempdreſſer, 

f reverſed. Fo = | 
; Holt C. J. If in the Indickment it be averred to be a 
Trade at the Time of making the Statute, it ought not 
to be quaſhed; ko; whether it was a Trade then oz no, 
o2 whether any Skill be requiſite to the Exerciſe of it, 
are Matters of Faft p2oper fo2 the Trial of a Jury; and 
there are many Trades within the general Mozds and E- 
quity of that Act, beſides thoſe that are mentioned in it: 
But if it be not averred in the Indickment, that the Trade 
therein mentioned was a Trade at the Time of making 

the Statute, it would be a good Exception. 
The Court would not quaſh the Indidtment. 


Dillon's Caſe. Eod. Term. 


C4.) IN this Taſe, Holt C. J. & Cur. adjudged, that Juſtices 
x Salk. 67. 1 of Peace may Diſcharge an Appzentice, and alſo oꝛder 
| a Reſtitution of the Money given with the Appzentice | 


h | | EY : within the Equity of the Statute of 5 Eliz. And that if 


the Maſter, being bound to anſwer at the Seſſions of the 
Juſtices, do not appear, it is a Fozfeiture of his Recog- 
ntzance ; but the Juſtices may at the ſame Time pꝛoceed 
to make an Ozder againſt the Maſter... 


Eitz-Hugh verſus Dennington. Mich. 3 Ann. 


1181 A Writ of Erro2 was brought of a Judgment in the 
Mod. Cal. Marſhalſea Court in Debt upon a Bond, where the 

_ 22742594260 Defendant craved Oyer of the Condition, which recited, | * 
that the Plaintiff was become an Appzentice to | — 1 
2 8 7 - 7 


eendant fo2 ſeven Pears ; and then the Condition was, 
that if the Dekendant, at the End of the ſaid Term, ſhould 
maße, pꝛocure, oꝛ cauſe the Plaintiff to be made Free of 


APPRENTICES. 


-> 
—— 


the Company of Joyners of London, ik thereunto requeſt- 
dd, then the Obligation to be void. To this the Deken⸗ 
XZ dant pleaded, that at the End of the ſaid ſeven Pears, 
on after, till the Time of the Action brought, he was nor 
EX requeſted: The Plaintiff demurred, and Judgmeut was 
had fo? the Plaintiff below. Foz ſuppoſing the Requeſt 
not material at all, oz at leaſt if it were ſo, the Plea of 
the Defendant ſhould have been, That he never was re- 
queſted ; and not to tie it up to a Requeſt at the End of 


the ſeven Years, 02 after, fo2 the Plaintiff might have re. 
queſted befoze the End of the Term to make him Free at 


the End of the ſeven Years, | = 

By Holt C. J. The Requeſt is material here, and muſt 
be when the Condition could be perfozmed, and not bekoze; 
fo? it cannot be intended one would requeſt a Thing to be 
done, bekoze it was to be, o2 could be done. The Defen- 
dant was to make the Plaintiff Free at the End of ſeven 
= Pears Appꝛenticeſhip, if thereunto requeſted ; and he pleads 
= that at the End of ſeven Years he was not requeſted; ſure- 
ly this is a good Plea, fo2 it is diretly the Wozds of 
the Condition. And what ſhall be underſtood to have been 
meant by the End of ſeven Years, whether after they are 
expired, 02 juſt at the End of them, fo as he ought to be 


69 


made Free on the laſt Day of the ſeven Years? Now when nter. 6s. 
a Pan is to do a Thing by ſuch a Time, if requeſted, Ayn 25 
there if the Thing in its Nature may be done at the Time $5 ic 4. 
of Requeſt, the Requeſt is to be made on the laſt conve- 1 Cro. 179. 


nient Part of that Time. As if a Yan be bound to pay 3 ce. 183. 


a certain Sum of Money on Lady-day, if requeſted ; in 1 Sand. 33. 


ſuch Caſe the Requeſt muſt be on the laſt convenient Time 
befoze Sun-ſet of that Day, on which ſuch a Sum may be 
paid. And he took it clearly, that the Requeſt here ſhould 


have been on the laſt moſt convenient Time of the laſt 


Oay of the ſeventh Year : And that it was the ſame thing, 


as if Leſſee fo2 Years covenant to leave all Things in 


good Order, and to vacate the Pꝛemiſſes at the End ok 
his Term, he muſt do it on the laſt Day, and cannot ſave 


his Covenant by doing it the Day after; fo2 the End of. 


a Thing is Part of that of which it is an End. 

Powel Juſt. The End of ſeven Pears muſt be the laſt 
convenient Time; and it is like a Demand, which is to be 
at ſuch Time as the enn be done on: Jf you had 


come 


n 
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The Executo? is liable in Covenant, if he doth not in 


ffruit the Appꝛentice, 02 find him another Maſter. 
The King verſus Slaughter. Hill. 1 I W. 3. 


C3.) A M Indidtment on 5 Eliz. c. 4. fo2 uſing the Trade of z 

2 Salk. 611. Fellmonger, not having been an Appꝛentice ſeven Pears, 

was moved to be quaſhed ; and the Counſel urged, that 

this was a Buſineſs required no Skill, fo2 it was only 

| to pull the Wool from the Skin. And cited the Caſe of an 

t Cro. 499, Inkozmation fo2 exerciſing the Trade of a Woolcomber, 

l — And fo2 exerciſing the Trade ok a Hempqreſſer, 
reverſed. | 


Holt C. J. Tf in the Indidment it be averred to bea 


Trade at the Time of making the Statute, it ought not 
to be quaſhed; fo2 whether it was a Trade then o2 no, 
o: whether any Skill be requiſite to the Exerciſe of it, 
are Matters of Fact p2oper fo2 the Trial of a Jury; and 
there are many Trades within the general Mozds and E- 
quity of that Act, beſides thoſe that are mentioned in it: 
But if it be not averred in the JndiXment, that the Trade 
therein mentioned was a Trade at the Time of making 
the Statute, it would be a good Exception, 
The Court would not quaſh the Indi#ment. 


Dillon's Caſe. Eod. Term'. 


(.) IN this Taſe, Holt C. J. & Cur. adjudged, that Juſtices 

x Salk, 67, of Peace may Diſcharge an Appzentice, and alſo oꝛder 
a Reſtitution of the Money given with the. Appzentice 
within the Equity of the Statute of 5 Eliz. And that if 
the Maſter, being bound to anſwer at the Seſſions of the 


' Juſtices, do not appear, it is a Foxfeiture of his Recog | 


nizance; but the Juſtices may at the ſame Time pzoceed 
to make an Oꝛder againſt the Maſter. 


Fitz-Hugh verſus Dennington. Mich. 3 Ann. 


C5.) A Writ of Erro2 was bought of a Judgment in the 
Mod. Caf. | Marſhalſea Court in Debt upon a Bond, where the 
Ine Defendant craved Oyer of the Condition, which recited, 


that the Plaintiff was become an Appzentice to the De- 
4 | | kendant 


BS; 
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kendant fo2 ſeven Pears; and then the Condition was, 
that if the Dekendant, at the End of the ſaid Term, ſhould 
make, pꝛocure, oꝛ cauſe the Jlaintiff to be made Free of 
the Company of Joyners of London, if thereunto requeſt- 
dd, then the Obligation to be void. To this the Defen- 
dant pleaded, that at the End of the ſaid ſeven Pears, 
on after, till the Time of the Action bzought, he was not 
requeſted: The Plaintiff Zemurred, and Judgmeut was 
had fo2 the Plaintiff below. Foz ſuppoſing the Requeſt 


r 
” 


not material at all, oz at leaſt if it were ſo, the Plea ok 


the Defendant ſhould have been, That he never was re- 
queſted ; and not to tie it up to a Requeſt at the End of 
the ſeven Years, oz after, fo2 the Plaintiff might Have re- 
gqueſted befoze the End of the Term to make him Free at 
= the End of the ſeven Years. | | 

By Holt C. J. The Reagticfſf is material here, and muſt 
be when the Condition could be perfozmed, and not bekoze; 
fo? it cannot be intended one would requeſt a Thing to be 
done, bekoze it was to be, oz could be done. The Deken⸗ 
dant was to matze the Plaintiff Free at the End of ſeven 
= Pears Apprenticeſhip, if thereunto requeſted; and he pleads 
=Z that at the End of ſeven Years he was not requeſted; ſure- 
ly this is a good Þlea, fo2 it is direxly the Moꝛds of 
the Condition. And what ſhall be underſtood to have been 
meant by the End of ſeven Years, whether after they are 
expired, 02 juſt at the End of them, fo as he ought to be 


made Free on the laſt Day of the ſeven Years? Now when tes. 65: 


a Man is to do a Thing by ſuch a Time, if requeſted, 
there if the Thing in its Nature may be done at the Time 


Alcyn 25. 
Yely. 66. 
Style 49. 


of Requeſt, the Requeſt is to be made on the laſt conve- 1 Cro. 19. 
nient Part of that Time. As if a Yan be bound to pay 2 4; 
a certain Sum of Money on Lady-day, if requeſted; in 1 Sand. 33. 


ſuch Caſe the Requeſt muſt be on the laſt convenient Time 
befoze Sun-ſet of that Day, on which ſuch a Sum may be 
paid. And he took. it clearly, that the Requeſt here ſhould 
have been on the laſt moſt convenfent Time of the laſt 
Day of the ſeventh Pear: And that it was the ſame thing, 


as if Leſſee fo2 Years covenant to leave all Things in 


good Opder, and to vacate the Pꝛemiſſes at the End ok 
his Term, he muſt do it on the laſt Day, and cannot ſave 
his Covenant by doing it the Day after; fo2 the End of 
a Thing is Part of that of which it is an End. 

Powel Juſt. The End of ſeven Years muſt be the laff 


convenient Time; and it is like a Demand, which is to be 


at ſuch Time as the Thing may be done an: Ik you had 
| | Mm come 


n 


tome and ſain, That the Defendant was a great Way of 
on the laſt Day, it had been fomething. | 
The Judgment was reverſed. 


PIs 


ARRESTS. 
Mich. 1 Ann. 
70 ) (fs: was made to the Court, that a Wan was 


Farreſl. 52. arreſted in Trinity Term, by Girtue of a Writ re⸗ 
turnable in Eaſter Term, and a Bail-Bond taken 
e. fo2 Appearance at the Time of the Return of thc 
_. -- 
| Per Holt C. J. If one be arretted alter the Return of a 
1 Sid. 2:9, Crit, falſe Impziſonment lies againſt him that doth ſo arrci 
Crs. 180, | the Party : : Ind there is good Patter to plead again an 
my Aﬀfon upon the Statute of 23 H. 8. The Fa# was referred 
to the Paſter to Examine, in oꝛder to puniſh the Dicer 
to2 Dppreflion, 

Ik a Perſon, againſt whom there is a Judgment of this 
Court, be ſeen to walk fn Weſtminſter-Hall, we may ſend 
our Officer to take him up, if the — defi re it, with 

out a Urit of Execution. 


ARREST of JUDGMENT. | 
Anonymus raſch 11 W. 3. 4 


(.) N JTndi#ment fo2 a Sisdemeanoz was tried the: 
1 Daps befoze the End of the Term, and Judg⸗ 
ment entred the ſame Term, lo that the Ocfen- 
| dant had not four Days to move in Aereſt of 
Judgment: And the Queftion was, whether this Entry of 
the Judgment was regular, 02 that. it ould have been 

ſtayed till the Term following ? 
Holt C. J. Ik there be four Days and moꝛe between the 
— _ the End of the Term, Judgment ought not - 


_ 
_ 
= 


3 ARREST of JUDGMENT. 71 


he entered within the four Days; but if the Diſtringas be 
returnable within the Term, and the Party is tried within 
two o2 thꝛee Days before the End of the Term, the Judg. 
ment ſhall be entred that Term, tho' there be not four. 
Days to move in Arreit of Judgment. | 


Wood verſus Shepherd. Trin. 2 Ann. 


© move in Arreſt of Judgment, one ought to give (2. 
Notice to the Clerk in Court of the other Sine; but Nod. Ca! 
the better way is to give a Rule upon the Poſica fo2 bying- : 


| ing it into Court, fo2 that is a J2otice of it ſelf, 8 
23d Arreſt ok Judgment is either fo? intrinfick Batter, 2 U. . 37. 


appearing by the Kecoꝛd it felf, which will render the Judg⸗ Rn. 
ment Erroneous; oz it is extrinſick, that is, ſome fo- rug. tor. 47. 
reign Matter ſuggeſted to the Court, which pꝛoves the C2». Ear. 30. 


Writ is abated : And the old Pzaftice of taking Advantage D. 


in Arreſt of Judgment was thus: The Party after a ge- 9 Ed. 4 11 
neral Cerdif, having a Day in Court, did aſügn his Ex⸗ 


ceptions in Arreſt of Tudgment by way of Plea; and it 
was called Pleading in Arreſt of Judgment: This differed. 
from moving in Arreſt, which was done by one as amicrs 


Curiæ where the Party was out of Court. 


3 


A S 8 mY 
Kellow verſus Rowden. Paſch. 2 W. & W. 


| Kellow, Executo2 of E. Kellow, bzought an (r.) 
Ation of Debt on a Bond againſt R. Row- Certbe 
0 


den, Son and Heir of J. Rowden his Father; 6 


and declared upon a Bond of 120 l. made by 3 Lev. 286 


the Father ok the Dekendant to the Teftato2 of the Plain⸗ 


tiff. Che Defendant pleaded Riens per deſcent de prædict. 
J. Rowden Patr. ſuo, on the Day of the Mrit purchaſed, 
no at any Time afterwards; upon which they were at Jf- 
lue : And the Jury found a Special Uervit, that J. Row 
den the Obligoꝛ had Iſſue C. Rowden his eideſt Son, and 
R. Rowden the Defendant ; and that he was ſeiſed in Fee 
of a Þouſe and ten Acres of Land, which he _ by 
| | eed 


ASSETS 


Dyer 371. 


( 2.) 


Carthew 


245, 246. 


Aſſets confeſſed, ſhall bind the Lands from the Time of | 
the Judgment given only, oz ſhall relate to the Time of | 


mm 


Deed to the Uſe of himſelf fo2 Life, Remainder to his 


civeſt Son C. Rowden in Tail, Remainder to his own 
right peirs, and died; that C. Rowden was ſeiſed in Tail, 
With a Remainder in Fee expeſtant, &c. And that he hay 
Iſſue H. Rowden, and died; that he the ſaid H. Rowden 
was leiled ut ſupra, and afterwards died without Iſſue, 


aſter whoſe Death the Pꝛemiſſes deſcended to the Defen: 


Bant R. Rowden in Fee, as Heir of H. Rowden the Gꝛand⸗ 
ſon, and alſo Heir of J. Rowden the Dbligo?, by Girtue 
whereof he entered, and was ſeiſed, &c. The Queſtion up. 
on this Special Gerdict was, whether on the Hatter thus 
found, the Declaration of the Plaintiff was good, oz not, 
recatife He had declared againſt the Dekendant as imme. 
viate Heir of the Obligoz, without mentioning the inter: 
mediate Deſcents; and it was inſiſted that this Occlara: 
tion ounht to have been Special, ſhewing how the Oeken— 


_—_— 
= 


dant became Heir to the Obligoz, to charge him with this 


Debt, and the Aﬀets by Deſcent. | 
By Holt C. J. The Declaration is good; the Rever: 
ſion in Fee being now come into Poſſeſſion, and the Oc: 


kendant hath the Land as Heir to his Father; and there- 
upon the Plaintiff had Judgment. It was agreed by all 


in this Caſe, that a Reverfion expeftant upon an Eſtate⸗ 


Tail, is not Aﬀets to charge the Heir upon the General 


Iſſue Riens per Deſcent : Fut the Chief Juſtice ſafd, a Re 
verſion expectant upon the Determination of an Eſtate fo! 
Life is quaſi Aſſets, and ought to be pleaded Spectally by 
the Heir ; and the Jlaintſff in ſuch Caſe may take Judg⸗ 
ment of it cum acciderit. | . 

Judgment fo2 the Plaintiff. 1 Show. 249. 


Gree verſus Oliver. Trin. 4 W. & M 


N Ejeäment tried bekoze the Lo2d Chief Juſtice Holt, at 
the Aſſiſes in Exon, bꝛought by the Plaintiff; on a Spe⸗ 
cial Judgment againſt the Aſſets conkeſſed by the Heir, &. 
The Queſtion was, Ik a Judgment againſt an heir, upon 


the oziginal Writ o2 Bill filed ? OT. 

Holt C. J. This Special Judgment againſt the Aﬀets 
only, ſhall have Relation unto, and bind from the Time 
of the Filing the oziginal TUrit oz Bill: And the Filing 


a Pill in B. R. is as effettual fo2 this Purpoſe as _ 
: I i 


3 


o 
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ASSTGNEES 


— — — 


DX inal Writ. Indeed a general Judgment againſt the Heir, 
X where the Execution is a common Execution by Elegit, and 
not againſt the Aſſets only by Extent, will not operate by 
wap of Relation to the D2tginal; but binds only, in com⸗ 
mon Caſes, from the Time of the Judgment given. 


— UB : * - 1 4 I— 0 "Wy! k 2 4 PY £6. 


ASSIGNERS 
Pitcher ver ſus Tovey. Mich. 3 W. & M. 


Rro2 on a Judgment in C. B. in Action of Covenant (.) 
againft an Aſlignee of a Term fo2 Years, koz Rent Shou. 349, 

incurred after his Aſſigninent over to another, 
9 without Notice to the Lefſo2; and there Judgment 
= was given fo2 the Plaintiff, That an Alignment by an Al⸗ 

X ſignee without Notice, was not good. | | 
Holt C. J. UUhat makes the Aſſignee chargeable, is the 

XX Cftate; and he hath nothing to do with the Leſſoꝛ, but up⸗ 

on that Account. A Bargainee of a Reverſion ſhall main- 

= tain Debt fo2 Rent from the Time of the Bargain and 
Sale, tho' there were no Notice to the Leſſee; and there is 

= the ſame Reaſon on the other Side. The Alignee hath the 
Etſtate, without the Conſent ok the Lefſo2z ; and why may 

he not part with it again? The Caſe of Buckley and Kelley 2 sid. 30s. 
= was agreed; and Hale was of another Opinion atterwards 
in the Exchequer-Chamber : pete the Judgment was re- 
vers'd, fo2 that no Notice is neceſſary, | 


- 488 


Richards verſis Turvy. Paſch. 4 W. & M. 


Rror on a Judgment in C. B. The Caſe was, A. de- (2.) 
miſed to B. reſerving Rent, with a Covenant to pay <2" '92- 
it; B. enters, and aſſigns to C. who covenants to pay the against an 
Rent, and there was an Jndozſement of a Covenant to pay 4fgnee of 
twelve Bottles of Sack. A. bzings Covenant againſt C. a. 00 
C. as to Part of the Money and Part of the Sack, con- | 
keſſeth it, &c. and as to the Reſidue, pleads an Aſſignment 
over to D. bekoze it became due. Judgment in C. B. = 
U ; 


. ̃ au — ror 


— 


wo A — WS 


„ 5 » ov j 


— — — —— nd 
* pa RY — — 2 Son © 


— fur ee ID 
rn 
_ 


— ang — CO — äñd2— 2 
p, a * — 2 - . 


——_— 


1 og Ann 
* & * 


— 
F 


— tt VER. 


a — 
2 » — N „ — 
* 
„ wa 1077 ti ads A 
g 4 wa pe +" 4" * 2 
5 "= . © C - — - 


2 * = 
, n _ \ 1 


—— ——— — wrwndieree- . Sos, 9 ——— 
— —u—-— wo — ———— 1-5 5 oP - K A — 


N —— 

— - \ 
— „. 

. my F 5 7 — — 

—— —. — > — 
4 o — _ _— — — _— 

0 : . ee A — m X — Z % —— - X 

= — — — WIE _ — —————— — 2 - — — p — 3 — » a my gon 8 = a * k 
p vp og - — 56% - —Ü— 6-4 #050 wag - -- — 
* 


——. NEE 


E 


2 — 
- <> > nr 4 24 
x | e 
— — r . " 
* 


Ine of e X l 
CES 
” Ow 9s $7 ur ˙ IIS, , 1-2, ebay. - 4 my Q 
9 — 2 7 & C24 5 r — 

5 * 111 —— -= — N. 9 ewe 

* b - PF. "Ib - "= 
1 1 -4 2 1 
. — : = n 1 N ads > 9 Ie. Pp 
* * ” hy es" av tne . — — 
— — - — oy 12-0 « — 3 4 — *. 

* 1 


— oe IE : Z 
PP rr * 


3 


74 


— 


AS SIGNE ES 


Wc 
"om 


CA" ERA 92 Env 
— * 


( 3.) 
Carthew 
289, 290. 
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Sid. 402. 
contra 


1 Sid. 157, 


402, 


Ray m. 80. 
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A. by C. J. Pollexfen and Rookby, Powel diſlentiente, and 


Ventris ægrotante. 


Holt C. J. Aſſignment by Alugnee diſchargeth him, he. 


catife he was only chargeable as having the Land: and 


there is no mo2e Reaſon fo? his giving Notice to the Leſſo 


of his Afligniment over, than of the Aſſignment to him by 
the Leſſee. | | | 

Dolben and Eyres agreed, and (abſente Gregory) the Judy: 
meut was reverſed, b 


Midgley & Gilbert verſus Lovelace. Trin. 5 W, 
eM. Rot. 625. 


Eightley demiſed a Houſe td Jones fo2 a Term of Years, 


rendzing Rent; Jones afligned the Term to the Defen: 
dant Lovelace, and Keightly by his laſt Mill deviſed a Moi: 
ety of the Reverſion unto Midgley, and the other Moiety 
to Gilbert, and died, and now Midgley and Gilbert join 
in an Actlon ok Covenant, and alſign the B2each in Mon⸗ 
payment of the Rent. The Dekendant pleads, that after 
the Rent became due, and befoze the Afton b2ought, the 
Plaintiffs had by Fine, &c. granted Reverfion to one 


Hawkins; and concluded in Bar; upon a Demurrer to this 
Plea, there were two Queſtions: 5 
(J.) Whether the Plaintiffs ought to ſever in this Action, 


02 in an Action of Debt koz this Rent, becauſe they are not 
Joint-Lefſo2s, but have each a ſeveral Intereſt to a Moiety 
of the Keverſion? To which it was reſolved, that the Plain⸗ 
tiffs are Tenants in Common, and map join 02 fever (at 
Election) in an Aﬀion ok Debt fo2 Rent reſerved. 


But by Holt C. J. If they fever in Debt, &c. they mut 
not each make his Demand of fuch a certain Sum, which 
amounts to a Poiety; but the Demand muſt be de una me- 
dietate of the whole Rent; and therefoze if they may joun 


in Debt, they may likewiſe join in Covenant. 


The other Queſtion was, whether the Arrears of Rent 

are not loff to the Plaintiffs by their Granting the Rever- | 
ſion to another, decanſe the Pꝛivity between them and the 
Defendant was thereby deſtroyed ? It was reſolved, thut 


this Aﬀion was maintainable fo2 the Arrears of the Rent, 
notwithſtanding the Reverſion was out of the Plaintiffs; 
koꝛ the very Pꝛivity of Contract was transferred by the 
Statute of H. 8. which gives the Aﬀion fo2 and 3 - 

5 | | IQNcrs 
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ASSIGNEES ww 


Y fines, tho the Paivity of Eftate is gone. And ſince 


I Debt will lie in this Cale, a fortiori Covenant, &c. 


3 udgment fo2 the Plaintiff, 


Parker on Webb. 


1 (+ 
| 1 A Leſſo2 being ſeifed of Lands in Fee, made a Leaſe 3 al.; 
thereof fo2 Years to the Defendant, rendzing Rent at 


1 Lady- day and Michaelmas, in which Leaſe the Defendant co- 


1 venanted to pay the Rent, &c. afterwards the Leſſoꝛ grant⸗ 


ed the Reverſion to the Plaintiff, to which G2ant the Oe- 
kendant attozned: And now an Action of Covenant being 
= bought againſt him fo2 Non-payment of Rent, he pleaded, 
That he had afſigned his Term to B. D. befoꝛe the Gꝛant of 
the Reverſion to the Plaintiff; To which Plea the Plain- 


tiff demurred. 
By Holt C. J. The Plea is not good; fo2 the Defen- 3 Lov. 233. 
T vant in this Cale ought to have ſet fo2th, that the Plain 2 * 
titf had accepted Rent from the Aſſignee, 82 that he had 

= Notice of the Aſſignment : But ik that had been pleaded, 


the Plaintiff could fill have Judgment, becauſe being 
Sbantee of the Reverſion, he may maintain this Aﬀion a- 


F gaint the Leflee, even after the Aagument of the Leaſe, 


1 1 and tho' he had then accepted the Rent; and this he might 
do on the Leffee's expzeſs Covenant to pay it, which runs 


with the Land. 
Buck ver ſus Barnard. 


N Debt fo2 Rent, brought againſt the Adminiffrato2 of C 5.) 
the Leſſee; it was held by Holt C. J. that an Admini- Show. 345. 


K |  firato? is chargeable as Aflignee, fa2 the Time he enjoys and 
is in Poſſeflion of the Pꝛemiſſes: And the Declaration was 


3 ; againſt the Defendant as Aſſignee. 
Judgment koꝛ the Plaintiff. 


8 =. 
. = 


** 1 a. 


ATTORNEY. 


© "RY verſus Harcour. Paſch. 2 W. & M. 


Ale againſt the Defendant laid in Somerſetſhire, 
moved to change the Venue upon the Account of 
the Defendant's Pꝛivilege, as an Attozney and 
E Clerk in Court, and to have it laid in Middleſex, | 
N | | and ſhewed ſeveral Rules wherein it had been done, and 
urged the Paaftice koz it, and the Reaſon of that Pzafice, 
viz. their ſuppoſed conſtant Attendance on the Court here; 
but denied by Chief Juſtice Holt, ct cæteros tacentes; fo; that 
they have no ſuch Pꝛivilege. Foz the Plaintiff in a Tran- 
ſitozy Aﬀion may lay it where he pleaſes ; but if an Atto: 
ney be Plaintiff in a Tranſitoꝛy Action, and lays it in Mid- 
dleſex, the Defendant ſhall not ge the Venue upon the 
common Affdavit. 


Ur.) 


| 1 Show. 148. 
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Anonymus. Mich. 5 W. & M. 


(2.) T Niſi Prius in Weſtminſter, an Atto2ney who had 
„ drawn an Judenture of Agreement between a Sheriff 
and his Under-Sheriff, being p2oduced to pꝛove a cozrupt 
Agrecment between them, was not compelled to Diſcover 
the Matter of it, tho' he was not a Counſelloz. 

And per Holt C. J. It ſeems to be the ſame Law of a 
Scrivener. And he cited a Caſe where, upon a Covenant 
to convey, a Counſel ſhall adviſe, and that Counſel did not 
adviſe, being pleaded; Conveyances made by the Advice of 
a Strivener being tendered and refuied, was allowed to be | 
good Evidence upon this Iſſue. Foz be is a Counſel to 
a Man who will adviſe with him, if he be inſtruted and edi- | 
cated in ſuch May of Pꝛadtice; otherwiſe of a Gentleman, 
Jarſon, &c. 
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AUTHORITY. 5 


Anonymus. Mich. 10 W. 3. 


ber Holt C. J. A 7 bere an Attomey takes upon him to NES] 


appear, the Court looks no farther, 5 Mod 205 


3 but takes it that the Attozney had ſufficient — and , — 1G, 
leaves the Party to his Ation againſt him. 


Wichern and Hind Mich. 1 Ann. 


? Holt C. J. Od cannot change your Attozney without (4 


Leave of the Court, to be obtained on en 30. 


DPotion, tho he be ever ſo great a Cheat. 


Ik an able and reſponſible Attozney appear fo2 any Per- Mod Caf. 16. 


f | ſon without a Warrant, and Judgment is had againſt him, 


the Judgment ſhall ſtand, and the Party be put to his 


Adlon againſt the Attozney; but if the Attozney be in bad 
-X Circumſtances, the Court will ſet the Judgment aſide. 


And if an Attozney will take a an's Money t6 do Buſi- Mod. Caf 


nes, and does not do it, we may enter into a ſummary 


Examination of the Matter: and if we find him mn. 


1 | he map be ſtruck out of the Roll. 


Audita Querela. See Error. 


AUTHORETY 
Dixon and Jo Hill. 5 W. & M. 


that where the Mayo? and Commonalty of Lon- 
don had conſtituted J. S. their Bailiff to receive 
their Rents, and to make Demand of them, and 
to make Entry, upon Evidence upon Ejeftment, ſuch gene- 
ral Authozity is not ſufficient to authozize a Bailiff to take 
Advantage, and make Demand of a Rent accrued due after 
the Authozity given: Fo? it is a new Right attached, and 
there _— to be ſpectal Authozity fo this Wan 1 
* 


4 \ T Niſ Prius fn Guildhall, it was ruled by Holt C. J. $kin. 4:3. 


A WAR D S. 
Forſter verſus Brunett. Mich. I W. 3. 


Djudged, That fo2 not perfozming an Award made 
upon a Rule of Court, Attachment lies not with: 

out a perſonal Ocmand. 20 | 

| And Holt C. J. ſaid, Pe remembzed the fir 
attachment of this Kind in the Caſe of Sir John Humble, 

in Kelyng's Time; in which, and ever ſince, a perſonal 
Demand had been thought neceſſary. ' In ſuch Caſes of 
Awards, tho' they be not legally good, Attachment may 

— 3 Non-perfozmance ; but tis otherwiſe if they ate 


Bacon and Dubarry. Trin. 9 W. 3. 


| (#2 IVEB T upon a Bond of 6001. conditioned that where 
Hl e as ſeveral Differences were moved between the Plain⸗ 
4 1 Salk, 0. tiff Bacon and the Defendant, as Attoꝛney to Durutter, if the 
{1 Defendant, on the Part of Durutter, ſhouid ſtand to the 
Award of A. B. and C. then the Bond to be void. The 

Defendant pleads Nul agard fait; the Plaintiff ſets fozth 

an Award, that the Defendant, ko and on the Behalf of Du- | 

rutter, ſhould pay to the Plaintiff 3451. 6s. 10 d. and that 

Plaintiff and Defendant, ex parte Durutter, ſhould ſeal and 

deliver mutual Releaſes, ad uſum alterius eorum, of all Mat. 

ters relating to the ſaid Accounts, and afligns a Beach 

; that the Money was not paid: The Dekendant demurred. 

= And it was reſolved, 1. That the Submiſſon is clearly 

good. Foz a Man may bind himſelf, as Attoznep to ano- 

ther, to ſtand to an Award of all Differences between his 

Pꝛincipal and another; and if the Pꝛincipal doth not pet 

fomn it, the Atto2ney foꝛkeits his Fond; (ſo fo2 an Jnfant.) 

2. That this Award is void, fo2 here is nothing to be done 

by Bacon, fo2 and on Behalf of Durutter; the Releaſe given by 

Bacon to Dubarry will not diſcharge Durutter; it ſhould habe: 

been awarded to Durutter, it might have been ſaid to be de? 

livered to Dubarry. The Court at firft inclined to unde?“ 

ſtand it, that the Releaſe ſhould be made to Dubarry, - = 


8 | 


79 


3 3 the Benefit of Durutter, but theſe Wozds ad uſum alterius 
X corum tte it uß. 1 | | 
Judgment fo2 the Defendant. 


Freeman and Barnard. Trin. 9 W. 3. 


3 | A2 upon an Agreement koꝛ the Delivery of Fifteen 


1 Bags of Hops at 34 8. per C. at a Day certain, laid 
by way of mutual Pꝛomiles. The Dekendant pleads in 
Bar an Award, whereby the Plaintiff and Defendant were 
to give each other mutual Releaſes, and that the Oefen- 
dant was always ready to have executed a Releaſe to the 
Plaintiff, &c. the Plaintiff demurs. 5 

Exception was taken to the Plea; fo2 that the Oefen- 


3 | dant doth not ſay he hath perkoꝛmed his Part, but that he 


3 was always ready. | : 
Foz the Defendant it was ſaid, that there is a Difference 
= between an Award and an Acco2d; the kozmer may be 


=" pleaded without afual Perfozmance, but not the latter. 


Dy. 75. b. Where a Time is limited by the Award, per⸗ 
haps it is neceſſary to plead Perfozmance ; but where no 
X Time is limited, then if it be done upon Reguieſt, the Requeſt 


i mit precede ; ſo it is ſufficient to ſay always ready. 45 E. 35 


16. 7 Hl. 4. 30, 31. x . 

= Holt C. J. Either it muſt be done in convenient Time; 
oz during Life, unleſs haſtened by Requeſt ; if the latter, 
tis ſufficient to ſay ſemper paratus ; but if the fozmer, then 
vou ought to plead a Tender, Anciently, if Money was 


2 awarded it was held a good Plea without Perfozmance, 


F vecauſe the Party had Remedy fo2 the Boney; but if to da 


ga collateral Ac, then 'twas held no Plea without Perfoz- 


1 | mance, becauſe no Remedy; but now it is held, that a mu⸗ 


f tual Submiſſion implies a mutual Pꝛomile, (an Action upon 


mutual Pzomiſes was not anciently found out.) J have 


known Attons upon ſuch Arbitraments, and Rule of Court, 


good Evidence, if the Submiſſion be by Deed, the Award 


(3.) 
Com. 440, 
444. 
1 Salk. 65. 


telt is ſufficient fox a collateral Batter. There is a Dif- 


{ © ference between Awarding a Sum of Honey, oz a Hoſe, in 
BY Datiskackion, and the Awarding the Releaſe of an Afton, 
” 7 theone raiſeth a new Duty, with a Remedy fo? it; the other 

# only oꝛders a Method to diſcharge the Ation, which the 


| 4 | very Award would do, if ſo intended; but here muſt be Ron. % 


ſomething moze, viz. a Releaſe befoze Ation a 
| | He 


4. 
1 Salk, 7r. 
1 Lev. 174, 
235. 


1 Salk. 70. 

2 Saund. 133. 
1 Roll. Abr. 
261. 


185 


i Salk. 72,73. 


1 Lev. 132. 
i Keb. 738. 
1 Sid. 161. 
24. 


He inclined pro Quer. but laid it is a frivolous Adionn 
fo2 the Plaintiff ſhould have given oz tendered a Releaſe, 
and muſt anſwer Damages in another Aﬀton to2 not dong 
it, tho' he recover in this. PT = 

Judgment was given pro Quer. 


Anonymus. Paſch. 10, & Mich. 12 W. z. 


By Holt C. J. [F an Award is made by Rule ok Court, it 
ſhall not be ſet aſide ; unleſs there was Pꝛal⸗- 
tice with the Arbitrato2s, oꝛ ſome Jrregulatity : And you ſhall | 
not except againſt the Fozmality of it, but ſhall perfomn it. 
Alſo where a Matter is referred to Arbitratozs on Rule of | 
Court, and they make their Award, we will compel a Per⸗ 
foꝛmance of it as much as if the Award were a Part of the 


Rule. | 


And when there is a Submiſſion of Matters to two ar- 
bitratozs, ſo as they make their Award befoze Midfſummer- 
day; and if they cannot agree, then to ſuch Umpire as they 
ſhail chuſe, ſo as he make his Umpirage befoze the ſaid | 
Day, and an Umpire is choſe accozdingly, this and his 
Umpirage will de goon; becauſe the Arbitratozs had de- | * 


termined their Power befoze the ſaid Time, by. chuſing an 
Ampire: But if the Umpire be named in rhe Submiſſion, 
he cannot make his Umpirage befoze the Time given to 
the Arbitratozs to make their Award in be expired. 

Jn the Caſe of Reynolds and Grey it was held, That if 


Arbitratozs chuſe an Umpire befoze the Time allow fo! z 
their Award is erpir'd, it is void. __ 


Foreland verſus Marygold. Trin. 13 W. z. 


Ebt upon a Bond to perkozm an Award; the Oeken⸗ 

dant pleads no Award made; the Plaintiff replies, 

and ſets fozth an Award, with a Profert in Cur. and there 

were material Omiſſions. The Defendant craved Oper, 

and demurred fo2 the Uariance between the Award ſet fot) 
in the Replication and the Oyer. 

Holt C. J. In Debt upon a Bond to perkozm an Award, 
ik Nul agard fait be pleaded, and the Plaintiff replies an 4: 
ward, &c. and Iſſue is thereupon, if there is a material 
Uariance between the Award given in Evidence, and the 
Award ſet fo2th in the Replication, it is againſt the * 


1 


by 


renne — ; 


1 


tiff; but ik the Uartance be only by Omiſſion ok that which 
is void, that is not a material Uariance; here the Qariances 
are by Omiſſions that are material, therefoze Judgment 
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| 3 muſt be fo2 the Defendant, Mote alſo, if the Plaintiff had 


not made a Profert, the Defendants ſhould- have pleaded Nul 
iel Agard. | _ 


Morris verſus Reynolds. Paſch. 2 Ann. 
DE Defendant moved to ſet an Award aſide, becauſe 


ment Pla. 4. He ſaid, The Arbitratoꝛs being Judges of the 


| Party's own Chuſing, he ſhall not come and ſay, they have 


not done him Juſtice, and put the Court to examine it. 
Aliter where they exceed their Authozity. Þowever the Award 


3 was examined, and confirm'd; and the Plaintiff moved fo2 
an Attachment fo2 not perkozming it. And the Court held 


that the Non-perfozmance, while the Matter was ſub judice, 


| 1 | was no Contempt. Then the Plaintiff moved fo2 his Coſts, 


and that was denied. Apon which Powell J. (aid, that ſee⸗ 


; | ing they could not give Cofts, he ſhould never be fo2 examt- 


| 3 leaſe is ozder'd to be made upon Receipt of the 101. and it 


R ning into Awards again. 


Squire verſus Grevil. Mich. 2 Ann. 


Rit of Erro2 was bzought of a Judgment in C. B. 
in Aﬀion of Debt on a Bond, fo? Perfozmance of 


an Award. The Plaintiff, after Nut Award pleaded, ſet 

{ = fo2th an Award on ſuch a Day, reciting ſeveral Suits de- 
| > pending between the Parties, and a Submiſſion of all Dat- 
ters pending; and 1. The Arbitratozs award, That all 
Sults between the Parties ſhall ceaſe. 2. That the De- 
| 3 fendant ſhould pay the Plaintiff 101. in full of all Demands, 
and alſo give him a Releaſe from the Beginning of the 
| 7 Wold to the Time of the Award made. 3. That upon the 


Receipt of the 101. the Plaintiff ould make a Releale to the 
Defendant from the Beginning of the Mond to the Time 


7 of the award. Exceptions were taken by Counſel to this 


Award, that it was not final, koz it is only that all Suits 


| 1 depending ſhall ceaſe, &c. and it is in the Plaintiff's Elec- 


tion whether he will make any Releaſe- 02 not; fo2 the Re- 
is 


* 


3 the Arbitrato2s went on without giving him Time to , 3s J 
be heard, oz pꝛoduce a Witneſs, 2 5 
And Holt C. J. denied the Diverſity, 1 Salk. Arbitra- 


3 Keb. 446. 


£93 


Mod. Caf. 


33, 33+ 
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Style 481. 
88. 
yer 356. 
1 Lutw. 224. 
Co. Lit. 289. 
2 Roll. Abr. 
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404. 
1 Danv. Abr. 


1. - 
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| | | 181. | 
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is not awarded that he ſhall receive it, and ik he refuſe, he | 


is not bound to releaſe. | 5 | 
Holt C. J. It has been held, That where a Thing is 
agreed to be dane upon Payment and Receipt of Money,: 


that Tender of the Payment and Refuſal intitles the Par- 


ty to ft as much as an actual Payment: And as to the 
Point, That all Suits pending between the Parties ſhould 
ceaſe; the Queſtion is, whether this goes to the Cauſe of 
Action? Ik a Yan releafes his Action, and has no other 
Remedy fo2 his Right but an Action, does not that diſ- 3 
charge the Right of the Thing? Now here is an Afton 
depending, and if a Perſon releaſe that Action, he thereby 


teleaſes the Right of Action; and by the ſame Reaſon Re. 
teaſing and Octermining Suits determines the Right of 


the Thing, becauſe there is no Remedy but by Suit; there 


foe this Award is final. And here the very Awarding a 


Sum of Money, is a Bar of Aﬀtons ; fo2 by the awarding 
Money to the Plaintiff, a Duty thereby ariſes and veſts in 
him, which is a good Bar, wherever Accozd with Satil: 
faftion is a good Plea: 'Tis true, antiently it was taken, 
That if the Thing awarded were not Monep, but the 
doing of fome collateral Act, the Party to whom it was 
awarded was without Remedy, and conſequently ſuch 4- | 
ward would be void. But the contrary hath been adjudgd 
ſince, fo2 if two Men ſubmit to the Award of a third er: | 


ſon, they Two do alſo thereby pzomiſe-erp2efly to abide by |. 3 
his Determination, and agreeing to tefer is a Pꝛomiſe it | 


it ſelf; and where a Sum of Money fs oꝛder'd to be paid, 
it is immediately a Duty, and if there were no moze than 
an Award to pay a Sum ok Money in Satisfaftton of all } * 
Demands, it would be final. | 9 


Judgment afirm d per Cur. 


5 
| Mod. Cales 
160, 176. 


Oates verſus Bromell. Paſch. 3 Ann. 


= Debt upon a Bond fo2 8 an Award, ita quod Þ X 
it were made and ready ta be delivered ta the Parties? 
by ſuch a Day: Nul Award was pleaded, and a Patti“ 
Award ſet out, and averr'd to be ready to be delivered. 
On Demurrer, it was inſiſted, that the. Mozda, ready t 


be delivered, neceſſarily impozt, that the Award was 10 


bave been in Writing. | 
per Holt C. J. There are two diſtint Things to bf 


done: The making the Award; and to be ready to _ 


1 
. 


, Ng va 3 ; : 
y 1 5 4 FE. 2 — = 2 
— —_— . / 5 » 


— 


— — 


[ it to the Parties: If it had been, ſo as the ſaid Award be 
ready to be delivered, it might be well; and if it were in 


| N Ulltiting, it would ſuffice to ſay, That it was made; fs2 


what is made in Writing, then is ready to be delivered, 
becauſe it is then deliverable: But we are to judge, whe- 2 Cro. 541. 
ther a Parol Award be p2operly deliverable; oz if we ſhall 
not underſtand the Yeaning of the TWo2ds, ready to be de- 
liver'd, to be a Delivery in Writing: And he and the 


1 Court were then of Opinion, that it ſhould be ſo under⸗ 


EZ food. But at another Day, having ſeen a Caſe in Dyer, pyer 218. 
which was a ſtrong Authozity fo2 the Plaintiff; as to the Co. Ent. 126. 
Delivery of Parol Yatter, he ſaid that the Award might 

have been made behind the Parties Backs, and deliver d, 

vi. pꝛonounc'd over again to their Faces; and if ſo, what 


map be delivered, may be ready to be delivered. 


| ÞF Place, 


And per Cur), A Parol Award is capable of a Delivery, 
vi. a Declaration of it to the Parties: There may be an 
NZ ozal Delivery in this Cale, © 

Judgment was given fo? the Plaintif. 


The King verſus Yates. Hill. 2 W. & M. 


a WE Defendant was committed to the Pꝛiſon of (1.) 
2 Hull, and 'twas moved to have his Pꝛayer en- 1 Show. 196. 
: | fred, becaiiſe it was fo2 Treaſon, that he might | 

be tried, &c. Per Cur', Pou cannot make a 


P2ayer here, becauſe tis to be fo2 the next Afliſes fo2 the 


> Twas urged, That tins in the Disjuntlve, and the 
r might make his Paper, either the firſt Day there 
02 the firſt Week here. _— M 1 OY 
Ez But per C. J. Holt, It muſt be token refpeQive, fo2- o- 
therwiſe all the Felons in all the Gaots of England muſt be 
T Pilcharged, | | : 
©; Then 'twas urged, That the Treaſon laſd to the Pil 
oner s Charge was dane on the Sea, oz beyond the Sea, 
= ſending Lead to France, and might be trien where ths 
ang pleaſed. So the Pziſoner was bailed, ho 
| he 
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(2.) 


\ Skinh, 683, 


684. 


79% 


Com. 420, 
A21. 


= — 


The King verſus The Lord Mohun. Mich. Rs 


ÞE Lo Mohun having been bafled by Holt C. 7, 
1 appear'd on the laſt Day of the Term; and being in 


Court, it was pꝛap'd that he might ſtand committed, fo 


there was an Indickment of Murder found againſt him by 
the Gzand Jury: This was oppos'd by his Counſel, who 
argued that as he was bailed by the Chief Juſtice, and he 
had all the Inkozmations befoze him, and the ſame Wit: 
neſſes being wozn upon the Indicktment, as upon the Ty: 
quiſition befoze the Cozoner, there was the ſame Reaſon 
fo2 him to ſtand upon the firſt Bail, as there was at firſt ta 
admit him to bail. | ot 

To this it was anſwer'd, that there was a Difference 


between an Inquiſition found befoze a Cozoner, where the 
_ Depoſitions are in Writing and examinable, and an Jn: 


didment of Murder found by a Gzand Jury, where the C: 
vidence is ſecret, and they are wozn not to diſcover it; 
and there may be moze Evidence given to a G2and Jury, 
than was given to the Cozoner, and moze may be alſo gi⸗ 
ven upon the Trial, than was given to the Gzand Jury. 


The Court committed him; and ſaid, that if the Los 
in Parliament, which were to ſit in two oz three Oays, 
thought fit of it, they might remove the Jndifment by Cer: 2 


tiorari, and admit him to Bail there. 


Rex verſus Earl of Aylesbury. Hill. ꝙ W. z. 


Le pꝛayed by his Counſel, that he might be bailed, 


having entred his Payer the firſt Tleek of this 
Term, he was committed in March laſt, but the Habeas 
Corpus At was ſuſpended by a late Statute till Septemb. i. 
and by another Statute till Decemb. 1. ſo that he could 
not enter his Pꝛaper ſooner; and per Cur, when the 


Power of the Court was taken away from Bailing, it was 


not neceſſary to enter his Payer, becauſe to no Purpoſe. 
Tf he does not make his Pꝛaper the firſt Term, when the 
Law is open, he cannot do it afterwards upon the Habez 


Corpus Aﬀ; but when the At is ſuſpended, it muſt be un 


derſtood, that he muſt do it the firſt Term after the Sl 
ſpenſion determin d. 
| . | Holt 
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3 Holt C. J. This is not like a common Affidavit foz put- 
XZ cing off a Trial, if it be purſuant to the Habeas Corpus 


85 


3 At, it ſufficeth ; but ſeveral Aﬀidavits being read of my 
X Low's Jndiſpoſition, and the Danger of his Health: Per 


2H Cur, It is reaſonable to bail him, upon the Power which 


3 — 0 1 <2” 6 


3 the Court hath at Common Law, he having lain fo long, 
bis health being in Danger, and it not appearing when 


3 in 100001. and his four Sureties 5000 J. each, fo2 his Ap- 
pearante the firff Day of the next Term. | 


Carrill ver ſus Cockran. Paſch. 11 W. 15 


1 TW Queſtion upon Potion was, Whether they 
1 would hold the Dekendant to Special Bail, in a 
Special Aſſumpſit fo2 Money won at Play; and Turton and 
Gould ſeemed to incline they ſhould not give him better Se⸗ 
X curity than he was willing to take at firff. 
But Holt ſaid, They never ought to enter into the Me⸗ 
= rits of a Cauſe upon a Queſtion about Bail; fo2 to oꝛder 
common Bail upon Merits, would flur a Yan's Cauſe of 
Action; and no Man ought to have his Cauſe tried with 
Diſlparagement upon tt; and tho' this may be foꝛ Boney 
won at Play, yet it was a lawful Contract which the Aﬀ of 
Parliament allowed ok; and no Man onght ro be wiſer 
than the Law; and to ſay, that becauſe he depended upon 


Special Bail, would be a Reaſon why there ſhould be no 
Special Bail in any ſimple Contra, And here Special 
Bail was ozdered; and it was ſaid to be ſo o2dered in like 
= Caſes in Common Pleas. | 


Anonymus. Mich. 11 W. 3. 


3 I* the Paintiff ſie the Bail-Bond, he cannot refuſe the 
ſame Perſons to be Bail to the oꝛiginal Action: But if 


not compellable to accept thoſe Perſons that are Sureties 


removed by Habeas Corpus out of the Marſhalſea, oz other 
2 "'nferio2 Court, and the Bail there offer to be Ball here, 
he is compellable to take them, becauſe he did nat except 
fo them below; aliter where a Cauſe comes out of London, 


fo? 


be p2oceed againſt the Sheriff. by Amerctaments, he is 


ZS the Witneſs will return. And acco2dingly he was bound 


(4) 


Caſes W, : 


295» 


| 1 the Defendant's Mod at firſt, he therefoze ſhould have no 


(S.) 


1 Salk. 93. 


Far. 62, 


to the Sheriff to de Bail to his Aﬀion. So if a Cauſe be 
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Nod. Caſes 


122. 


(6.0 


5 Mod. 454, 


453. 


2 Jon. 210, 


222. 


— 


- cuto2 had been too dilatozy in his Pꝛoſecution; and Yen 


and it was moved that he might be admitted to Bail; fo? 


1p ballen Perſons, tho the Cozoner's Jnqueſt had foun | i 


ving timely Notice, there could be no Bailing of then: 
And here, ſince the Pziſoner did not give Notice of his | 


"4 


fo2 there the Clerk is reſponſible to the Plaintiff, fo) the 

Sufficiency of the Bail, ſo that the Plaintiff had not the 
Liberty of excepting againſt them, and the Clerk is not re. 
ſponſible if they be deficient in this Court, tho' he was in 
London. Per Holt C. J. 5 ; 


Capt. Kirk's Caſe. Mich. 11 W. 3. 


Aptain Kirk being invited fo2 the Murder of Conwy 
Seymour, Eſq; the Queſtion was, Thether he ſhouid = 
be bzought to his Trial this Term? The Chief Juſtic 
thought the P2iſoner ought to be tried, fo2 that the Poſe: 


ought not to be reſtrain'd of their Liberty any longer, than a 
convenient Time fo? them to be bꝛought to their Trial: But 
by the other Juſtices, the Trial ought to be put off, becauſe 
the Pꝛiſoner, after his Surrender, did not give timely No 
tice to the Pꝛoſecutoꝛ. . 

Afterwards Pꝛ. Kirk was bzought up by Rule of Court, 


he was dangerouſly ill, by Keaſon of the Badneſs of the 
Air and Jnconveniency of the Pyiſon; and it was inſiſted, 
that upon Pꝛooks of ſuch Matters the Court had frequent: 


them guilty of Murder: And the Reaſon is, fo2 that Jm- 
p2ziſonment in ſuch Caſe, is not deſign'd as a Puniſhinent, 
but only to bzing the Parties to Juſtice. But it was ſaid. 
on the other Side, that altho' the Court had Power to 
Bail in Treaſon 02 Murder, it would not exert that Powet 
unleſs it were in extraozdinary Circumſtances: Here is no 
Pꝛetence of a malicious J2oſfecutton; and 'tis not doubted, 
whether Pz. Seymour was kill'd by this Gentleman; that 
too plainly appears, fo that 'tis but reaſonable he ſhould 
give Account of Spilling his Blood. | 
Holt C. J. J do not think that the Pꝛiſoner's Aﬀidavits 
are full enough; koz it doth not appear, that by this Im. 
p2iſonment he is in Danger of his Like. It was adjudgd 
in Egerton's Caſe, 13 Jac. 1. That if there were any Dc- 
lay in the Pꝛiſoners putting off their Trial, oz in not gi. 


Render to the P2oſecuto2, as this is good Cauſe fo2 defer 
= the Trial, ſo it is likewiſe the ſame fo2 his not being 

a ['D. | i N : 
J LT] | Ano- 


[4 


e 


did not. Per Holt C. J. 


BALL MW 


———_— 


— 


Anonymus. Mich. 11 W. z. 


þ Toe Plaintiff in the Aion ſues the Bail-Bond, he (.) 


cannot refuſe the ſame Perſons to be Bail that were — 2 
put in by the Defendant to the oziginal Action; but if the CO” 


"XZ Plaintiff pꝛoceed againſt the Sheriff by Amercement, he ts 
not compellable to accept of thoſe Perſons, who are Sure- 
ties to the Sheriff, to be Bail to his Aﬀion: So if a 
Caule be removed by Habeas Corpus out of the Marſhalſea, 
oz any other inferio2 Court, and the Bail there offer to be 
Bail to the Action here, the Plaintiff is obliged to take 


them; becauſe he might have ercepted to them below, but 


In all Caſes where a Cauſe comes in by Habeas Corpus, 6 Mod. 242. 


| 3 the Defendant ſhall find Special Bail, ſave in the Caſe of 


an Executoz. 


Hill. 11 W. 3. 


} [® an Aﬀion of Debt upon a Bond, if the Defendant 8. ) 


ſays it was by Dureſs, oz uſurious, that will not excuſe Salk. 100, 
him from Special Bail; fo2 the Court will not determine 
the Merits of a Cauſe upon a Motion fo2 Bail, but will 


| I let it come down fairly to Trial without Prejudice, 


Anonymus. Hill. 11 W. 3. 


N Ation fo2 Money won at Play; Gould and Turton (9.) 
were fo2 denying Special Bail; fo2, ſince the Plain⸗ lk. 100. 


tif played upon Tick, they would not help his Security; 
I and they were-fo2 making it a Rule of Court. 


Holt C. J. contra: The Pꝛaſtice has been otherwiſe, the 
Contraft, if under 1001. is lawful; and we cannot ſo far 
Oiſcountenance what the Law allows, and to ſay they were 


ot to better his Security ſince he play'd upon Tick, would 
{ # P20ve that there ſhould be no Bail in an Indebitatus Aſſump- 


in, &c. The Rule fo2 Special Bail ſtood, 


Rex 


Sid. 418. 


4 


„ „N Nele 2 
* 2 


—— ſ— I- — — 


| Rex verſus Daviſon. Trin. 12 W. 3. 


(10.) A Habeas Corpus ifſtred to bing up the Body of one bod. 
Salk. 105. Z K à Qtraker; the Catiſe rettirned, was a Mrit of E- 
- communicato capiendo, which recited a Significavit of an Er: Þ 
communication fo? erg en without a Licence: 

The Court deſired to hear Eonnlel, whether this were an 

Offence ? M2. Northey moved he might be bailed while the 

Legality of the Return is under the Confiveration of the 

1 Bulſt. 122. Court, and cited Authoitres, Vaugh. 157. Lat. 174. 1 Cro, 
1 Selk 24. 552 557- and alſo Price's Caſe, Mich. 29 Car. 2. B. R. 
134. who was taken. upon an Excommunicato capiendo, and 
1 Cro. * bꝛought up hy Habeas Corpus, ànd baſfed while the Return 
Lare 6s. was under Chiifideration; and in that Tale the Court be. 
Latch 174 ing aſxafiiſt Price upon the Return, his Connfel firſiffed 
c Me. 29 that he could not be committed again, but he was recom 
1 Roll. Rep. MitteD; and Clerk's Caſe, who was committed by the 
132, 384 Vintners Company, and bailed by Holt C. J. at his 
> Roll Abr. Chamber; upon theſe Authozities the Defendant was bail: 
113, 
ria adviſare vult. And the Condition of the Recognizince | 
was, To * the firſt Day of the Term, and from Day fo 
Day; and if the Court ſhould adjadge the Return good, to 
render his Body to Priſ own. 1 
Holt C. J. fat, They bailey Ben in Execution upon an | 
Audita querela, and by the Petition of Right, muſt bail : 
remand Yen in convenient_Time 0 e ſame Rule this 
Term, while the Court confibered the in Reynold's 
Caſe, who was committed by the Court of Aldermen, fo! 


aſliſting to marry a Cfty ©2phin. 


C83.) 


1 Salk 101. 


| therekoꝛe they ought to Have Special 
Far. 9. But Holt C. J. held, That the Court here could ere 
478. mine into the Cauſe of Action upon a Habeas Corpus, at 
took this Diverſity, that if the Cauſe of Aﬀion requited 
Bail, tho' it were under the Ualue of 101. they would 3 
1 | | 


ed; and the Entry was, Traditur in ballium, & interim (u- 


BAEK 


the Defendant to Bail: But if the Aﬀion was veratious, 
on required no Bail, as an Aﬀion againſt an Executoz, 
they would diſcharge him upon common Bail. Then it 


was urged fo2 the Defendant, that what he did with Rela- 


tion to this Ship and Cargo, was as Judge of the Admi⸗ 
ralty in the Welt Indies: Therefo2e he ought not to be held 


to Bail, On the other Side, Jt appeared that the Deken⸗ 


8 dant had the Ship and Cargo in his own Cuſtody, which 
was going beyond the Outy of his Office; and fo? this 
SF Reaſon he was held to Bail. 


Grovenor verſus Soatne. Hill. 2 Ani. 


Joint Bill of Middleſex was iſſued againſt thꝛee De- 
fendants, with an Ac etiam ſuper ſcriptum obligat. by 


2 them jointly and ſeverally : The Sheriff took one Bail⸗ 
Bond fo2 the Appearance of the Thꝛee; and there being no 


E243 
Mod. Caſes 
122. 


Appearance, the Plaintiff took an Alignment of the Bond, 


and now moved to have the Sheriff amerced. | | 
By Holt C. J. The Bail-Bond is not accozding to the 


I - Statute, being koz a joint Appearance to ſeveral Actions. 
he ſaid, it had been adjudg'd in C. J. Glyn's Time, that 


if the Sheriff takes inſufficient Bail, and has not the Par⸗ 
ty at the Return of the Writ, an Aﬀton would lie againſt 


him; but ſince it has been held otherwiſe : Jt was indeed al- 

3 ways agreed, that an Action would not lie fo2 taking inſufti- 
tient Bail; but it was not ſettled, whether it would lie, oz not, 
koꝛ taking inſufficient Bail, and not having the Defendant 


at the Return of the Writ ; fo2 tho' the Statute commands 


: | | him to take reaſonable Ball, yet if he has not the Party, 
he ſhall be amerc'd, and the Statute does not exempt him 
| Þ# from Amercement. | ; 


Garibaldo ver ſus Cognoni. Mich. 3 Atin. 


1 [2 Treſpaſs, a Writ was taken out by the Plaintiff, 


returnable in Michaelmas-Term paſt, and in Hillary- 


KF 3 Term Bail was put in, and after a Trial 1901. Damages 
| 2 were given to the Plaintiff: And now on a Scire facias 
3 Aainft the Bail, they applied to the Court fo2 Relief as 
do the Damages, fo2 that the Ac etiam, which was put in 
dhe Writ by Leave in Michaelmas-Term, was only 401. 

nnd the Bait meant to n fo2 no moꝛe; and as the 
| * 


Plain- 


1 Vent. 55 

1 Saund. 60. 
2 Saund, 154 
1 Mod. 33. 
240. 


C13.) 
Mod. Caſes , 
266,267,269. 
1 Salk. 102. 
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1 Sid. 276. 
2 Keb. 101. 
1 Mod. 8. 


{ Paſ. 5 Geo. 2 
Stat. 12 G. 1, 
c. 29. 


— 


Plaintiff had vectared fo2 and recovered moze Damages, | 
the Ball were thereby altogether diſcharg'd: And a Rite of | 


Court ſain to have been made in the 22d Year of King 


Charles the Second, That in Caſe of Bail, if the Reco: 
very were fo2 moze than was mentioned in the Writ, the 
Bail ſhould not be charged at all in that Aﬀfon, was much 


Holt C. J. There was Reaſon fo2 ſuch a Rule, to pur: 
ſue the Act 13 Car. 2. c. 2. That Bail ſhould know what 
they became bound fo2; and that muſt be by recovering no 
moe than was expꝛels d in the Writ, to which the Bail of 
Neceflity relates; whereas if the Plaintiff recovers mare, 


the Bail, tf at all liable, muſt be ſo but fo2 what is reco- 


ver'd, their Condition being to anſwer the Condemnation, 
02 render the Pꝛincipal: And it would be ertream hard ta 


enſnare the Bail to a greater Sum than is mentioned in 


the rit. As the Pꝛocels againſt them muſt be founded 


upon the Judgment, it ſeems from thence they ſhould an: 
ſwer fo2 all, o2 none; but if leſs than is mentioned in the 
Writ be recover'd, there is no Jnconventence to the Bail, 
and if there be no Bail given but common Bail, it is but 


juſt that the Wirong-doer ſhould anfwer whatever is reco- 
vered, Powel and the reſt agreed with the Chief Justice, 
That the Bail by no Means ought to anſwer fo2 mor 


than was mentioned in the Ac etiam. 


The Chief Juſtice ſaid further, The above mentioned Rulc | 
was made to refify an extraozdinary P2zafice in this Court, 


which was, Ik a Man became bound fo? another in an at 


tion of 101. he was thereby bound in all Aﬀtons of the 
ſame Term, by the ſame Plaintiff agauinſt that Defendant, 


(14. 
6 Nod. 14 


tet the Sum be ever fo great, which was mighty inconve- | | 


nent. 


Cholmley werſus Veal. Mich. 3 Ann. 


CCIRE facias againſt the Bail, who plead no Capias 
) againſt the Pꝛincipal. In Replication a Capias is (it 


fozth, and Non eſt inventus returned upon it, which appear: | 


ed to be teſted a Year after the Judgment. 4 


Holt C. J. The Plaintiff intitles himfelf to recover 
gainft the Bail upon Bzeach of the Rerognizance, which 
fs, that he ſhould anſwer the Condemnation, oz render the 
Paincipal at the pzoper Time; and the Beach is aſlignt), 
and a Capias ſet fozth to Have been taken out and rerun? 

2 | 


As he 


= - 


SS 
NE NS AR 1 
Ec 
747 rr 3 
ee 


I A 1 


E and what need he take Notice of a Scire facias, (02 the 


-— 


Bail are Strangers to the Recozd, and cannot take Ad- 
I vantage of Erroꝛ in it. So the not being of a Scire facias 
' *® pevious to the Capias taken out after the Pear, is but Er- 


Þ ro! at the beſt, of which Ball cannot take Advantage. 
f Judic' pro Quer : per tot' Cur. | 


Butler verſus Rolls. 


Na Bail-Bond the Defendant was ſtted, to which C 15: ) 
© | Ation he pleaded, and had Notice of Trial; and 3555.56 
then he moved to ſtay Pꝛoceedings on the Bond, upon his 

= biinging into Court the Pꝛincipal, Intereſt and Coſts, 

EZ which was granted, ſo as he bing it in ſuch Time that 

the Plaintiff might not be delay'd of the Trial, otherwiſe 

to p2oceed. | — | 

And by Holt C. J. The ancient Courſe was, that a 
Bail⸗Bond could not be put in Suit till a Rule was made 

to amerce the Sheriff, koꝛ not having the Body; and the 


F Yrafice now is, to ffay Proceedings on the Sail-Bond, if 


F there is no Return of a Cepi Corpus. 


Anonymus. Paſch. 4 Ann. 


IU Debt upon a Judgment, pending a Writ of Erroz, (16. 
1 the Court will diſcharge the Defendant upon connnon 78. 
Bail: But a Pꝛiſoner in Execution ſhall not be bailed oz 


N enlarged, except upon an Audita Querela. 


| Ik the Defendant dies after a Capias ſued out, and be- Mod. Caſts 
F koze the Return of it, the Bail fs dilcharg d. 305. 
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Skin, 276. 


— 


 BANKRUPTS. 


Luton and Bigg. Trin. 2 W. & M. . 


Special Uerdift found, That Bigg was a Free: 
| man of London, and kept an Jnn there, and 


that he bought all the Things that he ſold in 
his Inn, and them there ſold and uttered, by 
which he gained his Living, and that he had built a Ship, 
and had a Share in her, and a Stock there to the Ualue of 
50 |: that he abſented from his Þouſe, and that upon Pcti- 


tion to the Commiſſioners of the Gzeat Seal, a Commil 


ſion of Bankruptcy, &c. — 
Holt C. J. and Eyre inclined, That an Jnn-keeper is 


not within the Statutes, and in a ſubſequent Term the 
Court gave Judgment una voce, that an Jnn-keeper is 


not within the Statutes of Bankrupts; and alſo that the 


Plaintiff having a Share in a Ship, and a Stock there fo? 


Trade, it does not make him a Trader. within thoſe Sta- 
tutes ; and firſt, That an Jnn-keeper is called in the Law, 
Communis Hoſpitator, ſcil. he is a Perſon who receives 
Travellers, and p2ovides Neceſſaries fo2 them and their 


Pozſes and Attendants, and employs Servants fo? this 


Purpoſe; ſo that he is diſtinguiſhed by this from other 
Traders. | 5 


Secondly, An Jnn-keeper does not ſell by Contrac, but 


delivers his Goods to his Gueſts as they require; and if 
he takes an exceſſive Pꝛice, he may be indifed, which other 


Craders cannot, and he is under the Coꝛreſtion of the Ji 


ſtices; and if he-miſgoverns his Inn, he may be ſupp2efſed, fo? 


he is in the Nature of a publick Perſon, and his Gain does 
not riſe from the Gittuals that he ſells, but from his Fut- 


niture and Attendance, as well as from his Meat and 
Dink, &c. and this is a Trading to a particular Purpole, 
and in a particular Banner, and then he will not be with: 
in the Statutes, as was adjudged in Sir Thomas Little- 
ron's Caſe, per Hale C. J. &c. buying Ciftuals fo? the 


Ma pvp, tho by it he had gained great Credit, and incurred 
Debts to a great Ualue; and tho' he uſually ſold Uifuals 


to others beſides the King, when the Navy was ſufficient: 


ly ſerved; yet becauſe that his Contract was fo? a partict | 
, 
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lar Purpoſe and Deſign, he was not within the Statute 


of Bankrupts. And as to the Dbjeftion, that a Shoe- 


maker is within theſe Statutes, yet great Part of his 


Gain is by his Labour; it was anſwered by Holt C. J. 
That his Labour is in Yeliozation of his Commodity; 
and this remains the Thing it was when it was bought, 


but only made uſeful and fit fo2 the Buyer; ſo that he 


buys Leather, and ſells Leather, and has PPꝛoſit by it, 
but the Gain of an Jnn-keeper is quite of another J2a- 
ture. And as to the Difference of an Jnn-keepcr in 


London, and in the Country, Holt C. J. did not ſee 


any Difference; fo2 tho' an Inn⸗keeper in the Country 
does not buy his Hay and Dats, yet he buys Meat and 
Bꝛead. | 5 : | 

Js to the ſecond Point he ſaid, the having a Part in a 
Ship would not make him a Trader, and cited Worſten- 
holm's Caſe, and the Stock is not material, he not having 


| 1 imploped it in Trade; and he ſaid alſo, that the Jmpisy- 


ing ſa Sum of Money in the Way of a Genture in Trade 
would not make a Man a Trader; and ſo by all the Court 
ſeriatim adjudg'd fo? the Plaintiff, 


and 1 Show. 96, 268. the ſame Caſe, by the Mame of Comb. 81. 


| > Newton verſus Trigg, and the Argument ſeems better ta- 
ben than in that of Skinner. = 

x C. J. Holt. An Jhn-keeper cannot be a Bankrupt, he 
is not taken Notice of in our Law as a Trader fo2 Buy- 
ing and Selling, but as Hoſpitator, Caley's Caſe, 8 Rep. 
which deſcribes his Life, and Manner of Living; he is 
bound to pꝛovide fo2 Travellers, and to p2oteft and ſecure 
their Goods; he is not paid upon the Account of the in- 
trinſick Ualue of his Pꝛoviſions, but fo2 other Reaſons :; 


the Recompence he receives, is fo2 Care and Pains, and 


fo2 Þ2oteftion and Security, he doth not buy and ſell, but 
only fo2 this particular Purpoſe: By the Trade of Buying 
and Selling in the Statute, it muſt be intended ſomewhat 
of the lame Nature with that mentioned befo2e, viz. Er- 
change and Barter, 1 Cro. 31, 46. Hutt. 44. Shoemakers 
and Tanners, they do not (ell the Commodities, but are 
paid fo2 their Manufature ; they only make the Commondi- 
ty uſeful, and the Buying is with Intent to make them fit 
ko: Sale; but the End of an Jnn-keeper in his Buying, is 
not to ſell, but only a Part of the Accommodation he fs 
bound to p2epare fo2 his Gueſts. A Farmer is not within 
the Statute, and yet there is not a Farmer in England but 
buys and ſells, and that neceſſarily fo2 the managing his 

| . Occu⸗ 


3 Lev. 309. 
3 Mod. 327. 
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3 Salk, 61. 


Com. 


391. 


390 


Occupation as a Farmer. WM here⸗ever a Man ſells under 


a particular Keſtraint and Limitation, he is not a Seller 


within the Statutes. Sir Thomas Littleton's Caſe, and 
the Caſe of Gun-Founders in the Exchequer, was held not 
to be within it, becauſe a particular Andertaking. Sup⸗ 
poſe an Jnn-keeper had a Farm, and has his Þ2oviſiong 
out of his Farm. A Schoolmaſter that takes Boarders, 
buys great Pꝛoviſions, and gets great Credit, and yet he 
was never thought within the Statutes: And J think 
there is as much, oz moze Reaſon, to bing him within 
them, fs2 he makes a Contract ad Libitum, which an Inn⸗ 
keeper cannot; and ſo he concluded pro quer, declaring 
Dolben to be of the ſame Opinion; Eyre and Gregory ha- 
ving firſt ſpoke to it, and to the ſame Jaurpoſe. So the 
Judgment is by the whole Court upon Deliberation. 


Anonymus. Paſch. V. 3. 


) Is there are two Joint-Traders, and one of them be: 


comes a Bankrupt t 

Per Holt C. J. Che Commiſſioners cannot meddle with 
the Intereſt ok the other, koz tis not affeited by * VBank⸗ 
ruptcy of his * 


Biacy's Caſe. Mich. 8 W. 3. 


E was committed by Conmiſlioners of Bankruptcy, 
and the Conciuſion of the Commitment was, until 


he conform himſelf to our Authority, and be thence delivered 


by due Courſe of Law. 

Cowper, Shower and Northey fo2 the Pꝛiſoner, that the 
Concluſion of the Commitment ought to have been, until 
he ſhall ſubmit himſelf to be examined upon Jnterrogato- 

ries, accozding to the Intent and Meaning of the Af, fo? _ 
being a Special Authozity to commit, the Wo2ds muſt be 
purſued: pere the Commiſſioners required Bracy to tell all 


that he knew touching the Eſtate of the Bankrupt, and 


(that being too general) they asked, when, and in what 
Manner, did you aid or aſſiſt in imbezilling the Eſtate of the 
Bankrupt ? (not whether he did aid oz aſliſt) and fo2 not att 
[wering, then committed him. 

Holt C. J. The Pꝛiſoner muft be diſcharged, fo2 the 
Concluſion of the Commitment is ill. So where Juſtices 
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2 firſt Ack; koꝛ ik it was not done to dekraud Creditozs and 31. 
kkkep out of the Ulay, it will not be an Ack of Bankruptcy 
mithin the Statute, And ik after any plain Ac ok Bank- 
kuptcp, he pays off oz compounds with all his Credito2s, 
he thereby becomes a new Pan. 


BANKRUPTS EW 
committed Ovecleers until they ſhould be delivered by due 


Courſe of Law (where the Statute ſays until they account) 
we diſcharged them here. The Concluſion ſhould have 


| E been, till he ſnall ſubmit and be (9? to be) examined touching 


the Premiilz>; 02 (as M2, Cooper ſaid) upon Interrogatories. 


Hluſley verſus Fidell. Hill. 11 W. z. 


Wjudged by Holt C. J. I DAT a Sale of Goods by a (4) 
& Cur. Baänkrupt, after an At arg 


BVankruptcy, fs not meerly void; but it may be avoided o 


not avaided by the Coinmiſſioners and Aſtignees at Plea⸗ 


| J ſure; and between the Parttes the Contract is good, The 
2 Commiſſioners may being Aﬀton of Trover fo2 the Goods, 


as ſuppoſing the Sale to be void; oz bzing Debt oz Allump- 


4 ſit fo2 the Galue; but this atticms the Contract. 


Hopkins verſus Ellis. Trin. 3 Ann. 


— 


| N Iſſue was dire#ed out of Chancery, to try whether C5.) 
| the Defendant was a Bankrupt oz not, at ſuch a * „ 11e. 


C * 
3 / 
Time. 
4 
* 
2 


Holt C. J. Tf a Han commits a plain Ack of Bankrupt- 


cop, as keeping Houſe, &c. notwithſtanding he afterwards 

goes abzgad and is a great Dealer, he will ſtill remain a 
Bankrupt, and that will not purge the firſt At ok Bank- 

{2 ruptcy. But ik the Aﬀ be not plain, but doubtkul, then go* „Lev. 13z, 
ing abꝛoad and dealing, &c. will explain the Intent of the 74; *7- 


2 Show. 253. 


B A R- 


1 Vent. 177, 


1 Saund. 319. 
1 Jones 218. 


Thorpe werſus Thorpe. Paſch. 1 3 W. 3. 1 


N this Caſe, Holt C. J. ſaid, Every Pan's Bargain 
ought to be perkozmed as he intended it; fo2 when h? 
relies upon his Remedy, it is but juſt that he ſhould be 
| left to it accozding to his Agreement: But on the! 
contrary, there is no Reaſon a Man ſhould be foxced ty! 
truſt where he never meant it: And therefoze if two Men | 
ould agree, one that the other ſhould have his Hoſe, the 
_ other that he will pay 10 l. fo2 him; if the Party will have 
the Hoꝛſe he muſt pay the Money, but no Aﬀion will lie 
fo2 the Money till the Hozſe is delivered. In Exccuto!y 
Agreements, that one ſhould do an Ac, and koz the doing 
thereof the other ſhall pay, 8c. the doing of the At is a 
Condition pꝛecedent to the Payment, and the Party who 
is to pay the Money ſhall not be obliged to do it till the 
Thing be perfoxned fo2 which he is to pay, 

But if a Dap be appointed fo2 Payment of the Money, 
and it is to happen befoze the Thing can be perkoꝛmed, an 
Action may be bzought foz the Money befoze the Thing is 
done; fo? it appears, the Party depended upon his Reme⸗ 
dy, and did not intend to make the Perkozmance a pzece⸗ 
dent Condition: And where a certain Day of Payment is 
appointed,. and that Oay 1s to happen ſubſequent to the 
Perfowmance of the Thing to be done by the Contrad; in 
ſuch Caſe, Perkoꝛmance is a Condition pꝛecedent, and muſt 
be averred in an Action fo2 the Money. » 
Judgment fo? the Plaintiff, | 


Langford werſus Tyler. Paſch. 3 Ann. 


; FRE Defendant ſold ſeveral Tubs of Tea to the 
1 Plaintiff at ſo much per Pound, who took one Tub 
- away, paying fo2 ft, and 50 s. over to go towards Jay 

ment of the reſt. When he came fo2 the reſt of the Cea, 
the Defendant. would not ſtand to his Bargain, and there 


upon an Adion was bought, and two Counts, one * 
2 . 


BARON and F E ME. 97 
the Agreement, and the other Indebit' fo2 50s: received to 
the Plaintiff's Cle; 5 55 
By Holt C. J. If a Bargain be made, and Earneſt 
given; without an expꝛeſs Agreement that Payment is to 


be made at a certain Time, the Boney muſt be paid upon 1 Keb. 337: 


| Þ fetching away the Goods, and befoze they are removed, be- 5 15 

2 cauſe no other Time fo2 Payment is appointed: The Ear- 43. 
* # neſt only binds the Bargain, and gives the Party a Right ! ven 4, 
to demand the Goods, and a Demand, without Payment oz 2585 


Tender of the Money, is void, fo? it is not purſuant ta the 


Intent of the Bargain. After Earneſt given, the Uendo? 


I cannot ſel} the Goods to another; without a Default in the 
= Qendee; and if the Uendee doth not come and pay the Po⸗ 
ney agreed, and take the Goods, the Uendo2 ought to go 


and requeſt him to do it; and then if he does not come and 


bah, and take away the Goods in convenient Time, the 
Agreement is diſſolved; and the Uendo2 map ſell them to 
any other Perſlon. | 


BARON and FE ME. 


Obryan and Ram: Paſch. t W. & M. 


| Bro; out of Ireland, where there was a Judgment a» ( 1.) 
gainſt a Feme fole, who married; a Scire facias iſſued 8. C. z Mad. 


gagainſt the Pusband and Wife, and Judgment againſt them 186. 

on two Nichits, a Pear and Day expires befoze any Execu- Jarrb. 50 
tion executed, the Wife dies, a Scite facias is awarded Record of 
Againſt the husband alone, and Judgment thereupon againſt tbis Caſe is 


The whole 


him, and Execution awarded: The Queſtion is, if the Þuf- 3 M24 
20 — be chargeable. 8 ——O 


where there 


Judgment was affirmed. ire «lo 


Arguments 
pro and con. 


Pierce verſus Welden. Mich. 4 W. & M. 


I 1* an Attion upon the Caſe, ko? Peat, Dzink, Waſhing ( 2. ) 
I and Lodging found fo the Wife of the Defendant, the lin. 3:3 
| > D2oof was, that the Wife came in a neceflitous Condition *** 

E| to the Plaintiff, and laid that ſhe was Wife of the De- 

__ Es Cc : fendant, 


. 
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Com. 311. 
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kendant, and that he had turned her out of his Houſe, and 
allowed her 50 l. per ann. but would not pay ſt. 

Holt C. J. The Þtsband fs not chargeable ; fo2 here it 
being apparent that ſhe did not cohabit with the Ptisbany, 
the ſhall not have a Credit to charge him without his Coy: 


ent. And he ſaid, Tf a Wife cohabit with her husband, 
and by it gain Credit, tho' ſhe depart without the Leave of | 


her Þusband, and come to London, and there become in 


Debt, the Þusband ſhall be charged till Notice is given of | 
her Elopenient, ko; it ſhall be intended to be with the Con-. 
ſent of the husband; but after Motice, the Þusband hail 


not be charged without his Conſent. 
The Plaintiff was Nonſuft. 


Curry and Wife Adminiſtratrix, c. verſus Stevens 
| Hill. 6W.3. | 
—— aſſumpſit foꝛ Boney received by the Defendant 


to the Uſe of the Plaintiffs, the Oefendant pleads Quod 
cauſa actionis non accrevit infra ſex annos. The Plaintiffs 


reply, That the Party died Jnteſtate tali die, and that no | 


Adminiſtration was committed till ſuch a Time, and then 


Adminiſtration was committed to the Wife, et ſc cas 
actionis accrevit, &c. and conclude to the Country, and (as 


it ſhould ſeem) the Defendant demurred. 
Holt C. J. Jt hath obtained, that an Indebitatus lieth in 


ſuch Caſe, bat it ſeemeth not pꝛoper to the Uſe of both, : 


(tho' it may conclude ad dampum ipſorum) fo2 the Difference 
is, where the Mike hath the Choſe in Aﬀion in her own 
Right, and where en auter droit; in the one Cale it ſhall 


furvive, in the other not; in the one Caſe a Judgment al- 


ters the Pꝛoperty, in the other not; but where there is 
Judgment agalnſt a Feme ſole, and afterwards a Scire ta- 
cias, and Judgment thereupon againſt Þusband and Wit, 
and ſhe dies, the husband is bound. Quod nota. 

Here the Plaintiff in his Replication ought to Have col: 
cluded to the Country, fo2 the Dekendant might rejoin, 
that the Party made a ill, oz died Jnteſtate, and that 
Adminiſtration was committed to J. S. Fo2 if one dies Ji 


teſtate, and firſt Adminiſtration is committed to one, anda 


Stranger receives Money, and then Adminiſtration 1s 


granted to another, the ſir Pears ſhall be accounted fro 
the firſt Adminiſtration; as where a Man of full Age hath 
Right of Entry, and dies, leaving an Inkant, the —_ 


a.” 


alt 9 


4 ſhall run on. (Q.) pere the ſpecial Matter is not waved 


—— Y 


by the Concluſion, it being in the Affirmative, Plowd. 143 


15. Pe might either have omitted the ſpecial Matter, and 
concluded to the Country; '02 he might piead the ſpecial 
Matter, but then ought to conclude, Et hoc paratus ef: ve- 


' F rifcare; and he cited a Cafe, Hill. 22 & 23 Car. 2. in Debt 
upon an Obligation fo2 Perfozmance of Covenants, where: 
' # of one was, that the Defendant (being Clerk to the Plain⸗ 
\ F tif) ſhould give him an Account, &c. the Defendant pleads 
| #F Perfozmance of the Covenants ; the Jlaintiff replied, that 
the Defendant had received 5 J. and not given him an Ac⸗ 


count thereof, Now the Defendant might either rejoin, 


that he had given him an Account, and conclude to the 
Country, oz that Yalefaffozs took it away without his Al⸗ 
ent; & hoc paratus, &c. | 


In the pzincipal Caſe Judgment fo2 the Defendant. 


Chamberlain verſus Hewſon, Hill. 7 W. 3. 


, RS. Hewſon, the Wife of Colonel Hewſon, obtained C 4. ) 

3 a Sentence with Cofts in the Spirſtual Court againff 7k: +15, 
#Z D2s. Chamberlain, fo2 Adultery with her husband. Colonel 11. 60. 
# Hewlon releaſed the Coſts to Ys, Chamberlain; notwith- 2 Rot: Abr. 


N | ſtanding which 92s, Hewſon pyoſecuted her there fo2 the $52? 665 


Coſts, Upon which it was moved here kaz a P2ohibition ; pi. 492. 


am it was urged contra, That the pzincipal Batter was of Moor 665. 


Eccleſiaſtical Conuſance; and that they ought not to be 426. 


N hindzed to determine a Hatter which ts incident and necel⸗ 1 


: Et per Holt C. J. By the Þusband's Releaſe ſhe is barred » Roll. abr 
In this Caſe. So it is if Husband and Mike be divozced 293: 
a menſa & thoro, and a Legacy is left to the Mike, and the 10, 


oy 45. 


lary. Cro. El. 908. 


J. 300. pl. 


Husband releaſe it; koz the Marriage continues, and the Cro. Car. 
busband hath all her Right. But ik the Þusband and 53104. 71 
|} Wife be divozced a menſa & thoro, and the Wife has Ali.. 
monp, and ſues fo2 Defamation oz other Injury, and there 


has Coſts, the Husband's Releaſe ſhall not bar the Mike; 


baz theſe Coffs come in lieu of what the hath ſpent out of 


| 2 ber Alimony, which is not in the husband 8 Power. 


Car- 


100 


(3. 
1 Salk. 114, 
115. 


BARON and F E MEA 
Carpenter verſus Fauſtin. Hill. 7 W. 3. 


N Action againſt Baron and Feme, fo2 a Battery done 
by the Wife. The Þusband was a Paiſoner in the 


King's Bench befoze the Action bzought, and the Plaintiff de. 
1ivered a Declaration to the Turnkey againff husband and 


2 Keb. 355. 
3 Mod. 8. 
Far. 10. 

1 Sid. 20. 
395. 
1 Mod. 135. 
1 er. 1, $14 
1 Keb. 189, 
198, 637. 

1 Sid. 29. 
6 Mod. 17. 
2 Keb. 442. 


ES.) 
1 Salk 116, 
14$, 


Mike; and upon Rules given to plead, Judgment was ej: 


tered by Nil dicit againſt both, and the Wife taken in Exc: Þ 


cution. Sir Barth. Shower moved, that this was irregular, 
fo2 upon Delivery of the Declaration, the Þusband ſhould 
have filed common Bail fo2 him and his Wife, oz ſhould 


have made an Attozney fo2 him and his Wife, who hou | Þ 


have appeared fo2 them. 


Et per Holt C. J. The Plaintiff ought to have fued ot! 


Pyooceſs againſt Þusband and Wife, and the Sheriff ſhould 
have returned a Non eſt inventus fo2 the Husband, and a 
Cepi Corpus fo? the Wife; and then upon common Bail 


filed. fo2 her, there might be Judgment againſt both. It | 


was objeted, if there be Pꝛoceſs againſt Baron and Feme, 
and Non eſt inventus fo2 the Baron, and a Cepi as ts the 


Feme, the ſhall be diſcharged. Vide 2 Cro. 445. — 
Holt C. J. She ſhall not be diſcharged, but upon com 


mon Ball; and then new P?oceſs ſhall go againſt the Ba- 
ron, with an Idem dies given to the Wife. Vide 1 Mod. 8, 
accord. And becauſe no Bail was entered fo2 the Wie, 
the Judgment was ſet aſide, Poſtea Hill. 8 W. B. R. Jt 
another Caſe, Holt C. J. held, Ik an Afton be bought 
againſt Þusband and Mike, and the Þusband is arreſted, 
he ſhall put in Bail fo2 both; but ik in an Aﬀton brought 


againſt the husband only, you cannot declare againſt Hus 
band and Wife. 


Todd werſus Stokes. Mich. 8 W. 3. 


; [ E Plaintiff being an Apothecary, ſerved the Oc 
fendant's Wife with Phyſick, who lived ſeparate 
from her Þusband, and had a ſeparate Allowance of 20. i 


Pear. 


1 Mod. 9. 
1 Lev. 5. 
1 Vent. 42. 


Per Holt C. J. Jf a Baron and Feme part by Conſent, 

and ſhe has a ſeparate Allowance, tis very unreaſonable (hc 

ould ſtill have it in her Power to charge him: And in ſuch 

Caſe it is not to be pꝛeſumed, but Tradeſinen that — 
2 8 | | 
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; with her truſt her on her own Credit, and not on the Cre- 
dit of the Þusband; and a perſonal Notice is not neceſſary, 
7 fo? tis ſuſſicient if it be publick and commonlſy known. 


Woodyeer and Greſham. Mich. 9 W. 3. 


N a Writ of Error upon a Judgment in C. B. in a Scire 
facias; The Caſe was, a Feme fole recovered in C. B. 
and took a Pusband, and after they joined in a Scire facias 


j have Ererution, and had Judgment in the Scire Facias; 
the Wife died, and the Pusband ſued Execution without 
taking out Letters of Adminiſtration ; and it was objefed, 


that he ought not to have Execution in his own Right, but 


as an 4dminittrato? to the Wife. 


Holt C. J. ſaid, There was no Difference in Reaſon, be- 


| 4 tween this Caſe and the Caſe of Obrian and Ram, Mich. 


3 3 lac. 2. Rot. 192. Which was a Scire facias againſt Baron 
and Feme upon a Judgment againſt the Feme, in Debt due 


Aum ſola, and after Judgment againſt Baron and Feme, the 


# Feme died, and the Husband was charged in a Scire facias 
# brought againſt him. : | | 
And Holt C. J. ſaid, The Judgment in a Scire facias at- 


NA 7.3 
S. Ct Sulk, 
116. 

Carch. 415. 


tached a joint Intereſt in Baron and Feme, and if the Dul⸗ 


band died it would ſurvive to the Wife, and econtra; and 
though the Judgment in a Scire facias does not alter the Ma⸗ 
ture, pet it changes the Pꝛopertpy of the Debt, and Debt 
map be bꝛought upon an Award of Execution. 
| Judginent affirmed, | 


Hyde verſus 8 Mich. 10 W. 3. 


' | Reſpaſs againſt Þnsband and Mike; Þusband died, 
3 and it was moved in Arreſt of Judgment; ſed non 
> allocatur, foꝛ Nike may commit Treſpaſs along with Pul⸗ 
band, and alſo Felony, if it be not by Coercion of Þus- 
band; and tho' in Declaration in Trover againſt Husband 
and Wife, laying Converſion ad uſum ipſorum, Judgment 
was arreſted; yet if it came in Queſtion again, it ſhould 
nat be ſo by mp Conſent, Holt. 


D d Shar- 


8 7 
Caſes W. 3. 
246. N 


B AR O N and F E M E. 


Far. 147. 


Goldsb. 109. 
1 And. 181. 


1 Jon. 388. 
4 Co. 61. 


8 Co. 82. a. 
1 Vent. 186. 
Bridgm. 83. 


410.) 


1 Salk. 118. 


4.) 
1 Salk. 118. 


— 


Shardelow verſus Naylor. Hill. x Ann. 


Woman by Deed ſettled Her Eſtate in Truff, reſery- 
ing a Power to give by het laſt Will Legacies as ſhe 


ſhould think fit; and this was done befoze Harriage, with 


the Conſent and Paſvity of the intended Þusband; but he 
refuſed to be a Witneſs, oz a Party to the Deed, Che 
Marriage took Effet, the Mike made a Mill, and died, 


* 


and the Executoꝛ p2oved the lil. 
Et per Holt C. J. This is not a Will, neither ought the 


Owinary to p2ove it, if he does, a Pꝛohibition lies. Where 
a Woman Executrir marries, ſhe may make a lll with 
her Þusband's Conſent, but not without it, 1 Jon. 157. So 


if a Woman, having Oebts due to her, marries, ſhe may Þ 4% 


make a Mill quoad theſe, and the D2dinary may p2ove it, 
In the p2incipal Cale, it appearing that the Oꝛdinary had 

only granted Adminiſtration quoad the Goods in this Will, 

'twas allow'd as reaſonable, Cro. Car. 219. 


Warr werſus Huntley. Paſch. 2 Ann. Before 


Holt C. J. at Niſi Prius in Middleſex. 


N ozdinary wozking Man married a Woman of the 
like Condition, after Cohabitation fo2 ſome Time, hc 
left her, and during his Abſence ſhe wozked ; and this Action 


being bꝛought fo2 her Diet, 'twas held, that the Boney e 
- earned ſhould go to keep her, 


Echerington verſus Parrot. Paſch. 2 Ann. 


N Caſe fo2 Goods ſold and delivered by the Plaintiff to 
the Defendant's Wife; The Evidence to charge the 


Defendant was, that his Wife bought the Goods to make 
her Clothes, and that they cohabited. On the other Side 


it was pꝛoved, that ſhe was very extravagant, and uſed to 


pawn her Clothes fo2 Money, and tho' redeemed by the 


Pusband, ſhe had pawn'd them again, and that ſhe wanted 
no Clothes when ſhe bought theſe Goods; and further, that 
the Defendant the laſt Time he paid the Plaintiff, warned 


his Servant not to truſt her any moze. 


5 E Holt 


8 
IA 
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| F Holt C. J. Clhere a Pusband turns away his Wife, he 
gives her Credit where-ever the goes, and muſt pap fo2 J2e+ 


eeſlaries fo her: But if the runs away from her Dusband. 


ceſſari 


3 he ſhall not be bound by any Contrait the makes. And 
while they cohabit together, the Pusband thall an{wer alt 


4 Contracts of hers fo2 Neceſſaries; fo2 his Aﬀſent ſhall be 
pꝛelumed upon the Account of cohabiting, unieis the con- 
trary appear; in which Caſe, as by Warning, &c. there is 


no Room fo2 luch a Pzeſumption ; And there is no Neceſlity 
in this Caſe, and Notice to the Servant was futficient, 


ik a Woman takes up Goods, and pawns them bekoze 
they are made into Clothes, her Þusband ſhall not be com- 


 F pawned fox Honey. 


Robinſon wer ſus Goſnold. Paſch. 3 Ann. 


Type Defendant diſcovered his Wife to be a very lewd 


Woman, on which he goes away from her, and ſhe, 


aatter having lived ſeveral Years with an Adultcrer, was re. 
* ceived into the Plaintiff's Pouſe, who entertained her as 


the Defendant's Mike: And then this Action, being an In- 
debitatus Aſſumpſit againſt the Husband fo2 Lovging and Di⸗ 

= cting the Wife, was bzought. | 
Holt C. J. held in this Caſe, that let the Woman be ever 
ſo vicious, while ſhe will cohabit with her Hugband he is 
bound to pꝛovide Her Necefſaries, and ts liable to the Ac⸗ 


| 2 tions of ſuch Perſons as furniſh her with them; koz his 
Bargain on the Parriage was to take his Wife for better 
bor worſe. In like Panner it is, if he turns her away fo2 


| 5 her Gickednels. But if the Uiife leaves the Husband, 
they, that truſt Her after it is notozious that the has left 


2 him, do it at their Peril, and ſhall not thereupon charge 


4 the husband, unleſs he takes her again. 
And the Chief Juſtice was of Dpinion, Ik a Wife had 
tun away and contratted Debts, and after the Husband re⸗ 


| 7 ceived her, 02 came after and lay with her but fo2 a Night, 
that would make him liable to the Debts: As in Cale the 


b Wife elopes with an Adulterer, tho' ſhe thereby fozfeits her 
x Oower, pet if the Hugband will receive her again, ſhe ſhall 
have her Dower, B 


James 


425. 

Allen 61. 
Les, 4. 

2 Lev. 116. 
1 Mod 124. 


' ÞF pelled to pay fo2 them, becauſe they never came to his Uſe, 
tis otherwiſe ik they were made up and wo2n, and then 


(12.9 
Mod. Caf. 
171. 


1 Lev. 47. 

1 Vent. 42. 
2 Vent. 155 

1 Sid. 109. 
1 Nod. 123. 
1 Keb. 69, 
80, 8), 206, 
&c. 5 
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Money or 


__ Goods given 


a Woman 
that is for- 
torn by her 
Husband 
Mall be re- 


covered 


from the 


Husband, ſe— 
cus where ſhe 


clopes. 


„ 
- James verſus Warren. Paſch. 5 Ann. 
(13. ) bbs was an Action bzought fo2 121. which wis 


given to the Dekendant's Wife to maintain her, 


and to keep her from ſtarving, alter that the Defendant | 


had left her. 

Holt upon Evidence laid down theſe Rules fo2 the Jury: 
here a Woman goes away from her pusband, and a 
Tradeſman gives her Credit fo2 any Goods, &c. after that 
he knows the lekt her Baron, then he truſts her at his Pbe⸗ 
ril; but if a Wan runs away from his ite, oz turns her 
away, and leaves her not wherewithal to maintain berſelf, 
thon he gives his Aike Credit fo2 Yoney oꝛ Meceſſaries; 
but if the Boron turns away his Wife, oz leaves her, and 
vefo2e the takes up any thing, the Husband does p20poſ: 
to maintain oy at Home (tho yet he will not lie in Bed 
with her as a Man ſhould do with his Mike,) yet if any 


Money was, after ſuch Offer o2 P2opoſal made and refuſed, Þ 


disburſed fo2 the Mike, that was to be at the Peril of any 


14.0 


Perſan ſo disburſing the Boney, unleſs the Jury be of ©: 
pinion that ſuch Offer was deceitful and fraudulent. Fo? 


a life is to be maintained by her Husband where and how 


he thinks fit, acco2Ding to his Ability. 


Lutting verſus Browning. Hill. 6 Ann. 


EBT upon a Bond bzought by the Aſſignees of * 


Commiſtioners of Bankruptcy, The Caſe was, A 
being bound in a Bond to B. B. made his Uill, and his 
lite Erecutrir, and died; his Mike took upon her the 
Execution of this T1, and married a ſecond Husband, 
who became a Sankrupt ; and the Commiſtioners afligned 

'Twas argued, This is a Debt due to the Mike in au- 
ter droit, and ſo not aſſignable, within any of the Statutes 


of Bankruptep, tis not fofeitable by her o2 her Þusband. 


10 E. 4. 1. Fiz. 47. Kelw. 64. 1 Cro. 208, 214, 264. 
1 Jones 204. 1 I.ev. 17. Raym. 67. If a Feme Erecutrit 
take a Pusband that commits Waſte, it is her own Folly; 
but it is Hard to oblige her to commit a Devaſtavit. 

There are no Wows in any of the Statutes, that make 
the Eſtate of another the Bankrupt's 5 Eſtate, | 5 


5 


"£0 


* 


BARON and FE M E. 
Serjeant Parker econtra, The Queſtion is, whether the 
Commiſſioners can't aſſign over a Oebt due to the Wite of 
a Bankrupt as Erecutrir. The pusband may grant the 
Goods which the Ttife hath as Executrir; and therekoze 


the Queſtion is, whether the Statute Toth not enable the 
Commiſtioners to make ſuch Sꝛants as the Party himſelf 


could do. They have Power by the Statute to aoffign all 


Debts due to the Bankrupt, by what Perſon, oz by what 
Manner, &c. now it muſt be agreed, that what Surpluſage 
is here, is fo2 the Benefit ok the Bankrupt. Ik the Bus⸗ 


band ok an Adminiſtratrir grants omnia bona & catalla, all 


thoſe Goods ſhall paſs, tho' he hath them in Right of his 
life. 2 Cro. 313. Dyer 5. Tf a Man be bound to ano- 


ther fo2 the Cle of a third Perſon, who becomes a Bank: 


rupt, that Bond may be afligned over. Noy 142. Palmer 


505. by | | 

Holt C. J. They have Power to aſſign nothing but what 
is the Bankrupt's Eſtate; and if the Mike die befoze Al⸗ 
ſignment by him, there muſt be an Adminiſtration de bonis 
non, 8 

The Power ok th? Husband to diſpoſe of his Mike's E⸗ 
ſtate doth not make a Title in him. Though the husband 
may diſpoſe of a Term which he hath in Right of his Mike, 
yet if he become a Bankrupt, the Commiſſioners cannot 
allign over this Eſtate, Sir John Knight verſus Pitt; there 
was a Scire facias bzought by an Executoꝛ upon a Judgment 
that he had as Executoz; the Oefendant pleads a general 
Releaſe of all Oebts and Demands; the Plaintiff ſets fozth 
that there was a Debt due from the Defendant to the 
Plaintiff in his own Right; and it was adjudged, that the 
Releaſe did not diſcharge the Debt due to him as Execu⸗ 


fo), and Judgment was given fo2 the Piaintiff. If the 


Erecutoꝛ ſell the Goods, and doth not pay the Debts, then 
is it a Devaſtavit. The Pꝛoperty of the Surpluſage can 
never veſt until the Oebts are paid. 

Powell Juſtice: J was in that Caſe of Sir John Knight 
verſus Pitt, and the Judgment was as my Lozd Chief Ju- 
ſtice has ſaid, Ik a Man hath Goods which are his own, 
and Goods in auter droit, and grant omnia bona ſua, then 
thoſe that he hath in his own Right will paſs, and not 
thoſe which he hath in auter droit. Here you have nothing 
to do but with the Debts of the Bankrupt, and not thoſe 
of the Teſtatoz, ; 6 | 


E e | | Bil- 
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Billinghurſt verſus Spearman. Paſch. 7 Ann, 


[-25-) * Debt fo2 Rent againſt the Aſſignee of a Term, the 
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Plaintiff declares, that T. was ſeiſed in Fee of ſeveraj 
Meſſuages, and that he with others demiſed them to J. fo) 
100 Pears, at the yearly Rent of 20 l. and ſo conveys the 
Reverſion to the Plaintiff; and that the 6th Day of Januz- 
ry 1705, the Term came to C. who made his Will, and his 


Wife Executrir, and that upon the 26th Day of January | 


1706, ſhe made her Will, and the Wife of the Defendant 
Executrix, and that her Husband centred, and fo? Rent ar: 
rear within ſuch a Time he made his Demand, &c. 

Sir Edward Northey : The Aion is not well grounded, 


becauſe the Wife is not joined, fo2 the Right of Action ac | Þ 


_ to the husband from the Mike. 17 E. 4. 7. a. Cro. 
EL 356. = | | 

Mz. Whitaker contra cited 26 E. 3. 64. tit. Debt 150, 
10 H. 6. 11. F. N. B. 121. Kelway 125. Pl. 83 1 Lev. 25. 
Vane verſus Minſhall. 1 Keb. 20. 2 H. 4. 19. Bro. Debt 55. 
. 2 H4 Þ 

Gould Juſtice: In the Caſe of Burton verſus Gallop, Lo» 
Hale was of Opinion, that ik Lands were wo2th moze than 
the Debt, an Aﬀton would lie in the Debet & detinet, but 
if leſs, in the Detinet only. | | 

Holt C. J. There is a Difference between this Rent and 
a Rent-Charge, fo2 if Lands are given to the Wite fo? 


Term of Life, out of which a Rent-Charge iſſues, and the a 


Pusband takes the Pꝛoſits of the Lands, there an Afton 
lieth againſt him only; fo2 it is bought as he is the Terte- 
tenant, and not in reſpef of the Eſtate : And if he let the 


Land out again, the Under-Lefſee is chargeabls in an Aion 


fo? this Rent-Charge. | | 
Powell Juſtice: If a Man leaſe Lands to a Woman fo! 
Like, reſerving a Rent, who marrieth, and the Rent is ar: 
rear at the Death of the Mike, an Aﬀon will lie againſt the 
pusband. Ik a Feoffment be made to a married Woman, 
and her husband conſents to it, ſhe may wave it after her 
Husband's Death; and yet an Aſliſe will lie againſt them 
both, and Damages ſhall be recovered, and ſurvive to 

charge the Wife, — | © 23 
; I 
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Regina verſus Weſton. Trin. 4 Ann. 


I. That it was to pay ſo much weekly to the 
Overſcers of the Booz. Sed non allocat'. Foz, as 


> vefore the Inſtitution of Overſeers, the Juſtices might o2- 
der the Money to be paid to two oz thzee of the Jnhabi- 
" * tants, ſo now they may to the Overſeers. 2dly, That it 
p was ſaid, we the ſaid two Juſtices doth adjudge, &c. inſtead 
' # of do, and 1 Cro. 489. was cited to make this good. That 
was an Indickment on the 3 H. 7. c. 2. againſt Fulwood ann 


; others, quod ipſi cepit, fo2 ceperunt; but the Roll of the 
XZ Caſe being ſearched, Hill. 13 Car. 1. Rot. 24. inter placita 


coron', the Indickment was ceperunt; and not cepit, where- 


ö foe this Ozder was quaſhed. Note; this Cauſe came into 


Court Paſch. 4 Ann. by Habeas Corpus; and the Caſe was, 


that Weſton had appealed to the Seſſions, where the Ozder 
was confirmed, and he committed fo2 not paying the Bo⸗ 
g ney oꝛdered. And z. King took this Exception to the 
* Þ Return of the Habeas Corpus, (viz.) That the Seſſions 
| # ould have p2oceeded againſt him upon his Recognizance. 


Et per Holt C. J. If they pꝛoceed on the 18 Eliz. the 


Beſſions cannot commit, but pꝛoceed on his Recognizance. 
Baut if on the 3 Car. 1. they may commit, as the two Ju⸗ 
{ = ſlices might have done; that is, unleſs the Party put in 

IS | — to perfozm the Ozder, oz to appear at the next 
De ans. ; 


B A T. 


5 Eſton was adjudged the Father of a Taſtard by alk. 12. 
| // two Juſtices. It was excepted to the Ozder, 
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6 Mod. 149. 


6 Mod. 172. 
Carth. 480, 


491. 
2 Rol. R. 


545: 

1 Mod. 3. 
2 Keb. 545. 
6 Mod. 127. 


61.) 
2 Vent. 307, 
1 Show. 


BATTERY; 


Cole verſus Turner. Paſch 3 Ann. 


* 


T Niſi Prius, upon Evidence in Treſpaſs fo; q:. 
ſault and Battery, Holt C. J. declared, 1. That 
the leaſt Touching of another in Anger is a Bat: 
tery. 2. Jf two oz moze meet in a narrow Pal 

ſage, and without any Uiolence o2 Deſign of Harm, the one 

touches the other gently, it is no Battery. 3. Jf any ol 


them uſe Giolence againſt the other, to fozce his Way in a 


rude inozdinate manner, it is a Battery; o2 any Struggle 
about the Paſſage, to that Degree as may do Þurt, is a 
"Battery. Vid. Bro. Treſp. 236. 7 E. 4. 26. 22 All. 60. 
3 H. 4. 9. - | 

Note; Jt was in Aﬀion of Battery by Þusband and 
Wife, fo2 a Battery upon the Þusband and Wife, ad dany- 
num ipſorum; and though the Plaintiff had a Uerdi#, yet 


the Chief Juſtice ſaid, He ſhould never have Judgment, 


— Judgment was after arreſted above upon that Excep⸗ 
tion. | | ; | 


BILLS of EXCHANGE. 


Cramlington verſus Evans and Percival. Mich 
| I W. & M. 


N a Krit of Erroz upon a Judgment in the King's 
Bench, where Evans and Percival declared againf thc 
Dekendant in an Action upon the Caſe, that in the 
Realm of England, viz. in the Pariſh of Saint Mary |: 

Bow London, there is and hath been Time out of Mind 1 

Cuſtom amongſt Merchants and other Perſons, (viz.) That 


ik a Merchant, o2 other Perſon, makes a Bill of Exchange, 


accozding to the Uſage of the Merchants, direfed to i 


Merchant 02 other Perſon reſident in England, 1 


2 g 


3 

% =D 
SEXY 
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IS 


| 4 the Perſon to whom directed to pay the Sum of Money in 


the Bill mentioned, at the Time therein limited, to the 


Perdon in the Bill named, oz his Oꝛder, koz the Cie of any 
| # other Perſon in ſuch Bill mentioned, fo2 the Ualue received 
= of the Perſon mentioned in ſuch Bill, and to place it to 
Account, as by Advice; and if the Perſon, to whom ſuch 
Bill is directed, accepts it accozding to the Uſage of Yer- 


chants, and if that Perſon who in ſuch Bill is appointed 


to receive ſuch Money, by an Jndozſement upon the ſaid 
Bill, ozders the Payment of ſuch Money to any other Per- 
don 02 Perſons, oz their D2der, fo2 the Ualue in the Jn- 


dozſement mentioned, to have been received of the Perſon 
named fn ſuch Jndozfement, if he that accepted ſuch Bill 
doth afterwards refuſe to pay it to him named in the ſaid 
Indoꝛſement, then he, which made and direcked the Bill, 
upon Notice of ſuch Refuſal, is chargeable to pay the Mo⸗ 


| ney to the Perſon, o2 his D2der, to whom by the Indozſe⸗ 
ment it was appointed to be paid. | 


Then they lay that Cramlington, the roth Day of Novemb. 


if Anno Dom. 1685, at Newcaſtle, direited a Bill of Exchange of 
the ſame Date to one William Ryder, requeſting him at 25 
Days after the Date of the ſaid Bill, to pay to Thomas Price oꝛ 


his Oꝛder 5001. fo2 the Ale of Felix Calvert Eſq; fo2 the Aa- 


| [ue received of Francis Clever, and to place it to Account prout 


per adviſamentum ; and on the 14th of the ſaid November it 
was ſhewn to the ſaid Ryder, who then (accoꝛding to the 


| © Cage of Merchants) accepted it, and that the ſaid Price 
upon the ſaid 14th Day of November, fo2 the Ualue received 
ok them the ſaid Evans and Percival, by an Jndozſement up- 
gon the ſaid Bill, acco2ding to the Uſage of Merchants, o2- 
dered the Contents thereof to be paid to the ſaid Evans and 
Percival; and that the ſaid Ryder afrerwards, (viz.) the 5th 
Dap of December in the Pear afozeſaid, was requeſted by 
hem the laid Evans and Percival to pay to them the ſaid 
Poneyp, accowding to the afozeſaid Jndozſement, and the 


laid Ryder refuſed to pay it. Ok all which the laid Cram- 


| 4 lington had Notice, viz. upon the 1ſt Day of January in the 


ſame Year ; and by Reaſon thereof, and of the Cuſtom a- 
fozeſaid, he became charged with the Payment of the ſaid 


. ; | Honey to them the ſaid Evans and Percival ; and thereupon 
the ſaid Cramlington, in conſideratione præmiſſorum, did p20- 


miſe to pay the ſaid 500 1. to the ſaid Evans and Percival, 
&c. but not minding his Pꝛomiſe, had not paid the ſaid 
Yoney, licet ſæpius requiſitus, &. — «© 
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h 


The Defendant Cramlington puts in a Plea in Bar, to 
this Effet, viz. Proteſtando, that there was no ſuch Cy: 
ſtom as ſet koꝛth in the Declaration, pro placito dicit, that 
long bekoze the Action bzought, Felix Calvert in the Deca: 
ration mentioned was one of the Commiſſioners of Exciſe, 
and upon the roth of November Anno primo Domini Regis 
nunc, by the Hands of Cleaver in the Declaration mentioq: 
ed, did pay 500 l. of the Money ariſing to his Majeſty yp: 


on the Duty of Exciſe, and at the Requeſt of the ſaid Cal. 
vert, the Defendant upon the ſame roth of November, made 


and directed the afozeſaid Bill of Exchange to the ſaid Wil. 
liam Ryder, to pay to the ſaid Price 500 1. fo2 the Ule of 
the ſatd Calvert, as in the Declaration is ſet foꝛth. 

And he further ſaith, That the ſaid Calvert, upon the 


_ 24th Day of November, was indebted to the King upon the 


Account afozeſaid, in 5000 l. and upwards, prout per Re- 
cordum Scaccar', &c. & ſuperinde taliter proceſſum fuit in Cur. 
Scaccar' prædict, that upon the 24th of November afozeſaid, 


a Writ of Extendi facias was awarded to the Sheriffs of 


London againſt the ſaid Calvert fo2 the ſaid 50001. com: 


manding him to enquire per Sacramentum proborum & lega- | 


lium hominum, &c. what Goods, Chattels, Debts, Spe⸗ 


cialties, Sums of Money, 8c. the ſaid Calvert then had, 


and to extend and ſeiſe them into the King's Þands, in 
whoſe Hands ſoever they then were, that the King might 
be thereout ſatisfied of the ſaid Debt juxta formam Statuti 
pro hujuſmodi deb. dicti Domini Regis recuperand', which 
Writ was returnable the 26th of the ſaid November, and 


upon the 24th was delivered to the then Sheriffs of London, 


who upon the 25th Day of the ſaid November, by Uirtue of 
the ſaid Writ, took an Jnquiſition per Sacramentum, &c. 
by which it was found, that the ſaid Oefendant Cramling- 
ton, upon the 24th of the ſaid November, was indebted to 


the ſaid Calvert in 500 l. fo2 Money received by him to the 


Uſe of the ſaid Calvert, and that the Defendant made a Bill 
of Exchange, dated the roth of the ſaid November, direfted 
to the ſaid Ryder, to pay to the ſaid Price to the Uſe of the 


ſaid Calvert, the Sum of 5001. and that the ſame was due 


to the ſuid Calvert at the Time of the Inquiſition taken, 
and that the ſaid Sheriffs did thereupon ſeiſe the Debt and 
Bill of Exchange into the King's Hands ſecundum exigen- 


tiam brevis prædick, and returned the ſaid Crit and Jnqui- |Þ 


fifion, &c. into the Exchequer, prout per Recordum, &c. 
plenius apparet ; by Uirtue of which the King became — 
4 5 u 
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ſaid. . 
And the Dekendant further ſaith, That afterwards (ſci- 
licet) the oth of December Anno primo, &c. a WUrit of 


| E | Extendi facias was awarded out of the ſaid Court of Exche- 


quer againſt the ſaid Defendant Cramlington, fo2 the ſaid 


1 Foo l. and thereupon he paid the ſaid 500 J. upon the 15th 
Day of January Anno primo ſupra dicto, to the Uſe of the 


King, in plena exoneratione & atisfactione prædict' ult' men- 
tionat brevis de extendi fac' & prædict' Billæ excambii & ſum- 
mz quingent' librarum per Inquiſitionem præd' fic ut præfertur 
compert', &c. and concludes with Averments, viz. That 


i ö he the Defendant Cramlington is the ſame Perſon named 


with him in the Extent, and that the 5001. the Bill of Ex- 


I change, &c. in the Inquiſition found, are the ſame with 
them mentioned in the Declaration, &c. and ſo demands 


| 4 Judgment of the Action. 
To this the Plaintiffs demurred. 
And after divers Arguments, Judgment was given in 


| 3 the King's Bench fo2 the Plaintiffs, in Eaſter-Term in the 
fit Pear of King William and Queen Mary. 


And now it came to be argued upon a Writ of Error in 


dhe Exchequer⸗Chamber. | 


Firſt it was alledged fo2 Error, that the Cuſtom is laid 


F 1 too general, (viz.) not only to extend to Yerchants but all 
others, ſo that it muſt be at the Common Law, if to be al- 


Sed non allocatur; Fo2 in the Caſe of Sarsfield and Wi- 


g therley (lately adjudged) it was reſolved, That a Perſon 
got being a Merchant, dzawing a Bill of Exchange, was 
bound accodding to the Uſage amongſt Merchants, and in 
Declarations upon Bills of Exchange, the whole Matter is 
to be let koꝛth ſpecially. | 


2dly, There was (as appears by the Bill of Exchange) 


; twenty-five Days given koz the Payment of it after the 
Date of the Bill, whereas here the Requeſt and Refuſal 


N is upon the 25th Day after the Date. | | 
Sed non allocatur; Foz as the Bill is ſet fo2th, it is to 


pay the Money Ad viginti & quinque dies poſt datum, and 


| 7 this cannot be, if not paid the five and twentieth Day. 
= 3Ddly, The Matter chiefly inſiſted upon koz Erro2 was, 
That the 5co l. was appointed to be paid to Price fo2 the 


Ale of Calvert, ſo the Right and Intereſt of the Boney 


mas in Calvert, by whomfoever it ſhould be received, — 
1 N | then 
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mus entitled to the ſaid 5001. and Sill of Exchange afoze: 


a 
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then it might well be leiſed fo2 the Debt which Calvert dj 
ne mw the King. .' . a 
But the Court held, That the Seiſure fo2 the King 
ought not to have been in this Caſe, | 
1. Foz that tho' it were to be paid fo2 Calvert's Uſe, yet 
this was but a Truſt, and the Right of the Boney was n! 
Price. As if Goods be given to A. to the Uſe of B. the! 
Pꝛoperty of the Goods is in A. otherwiſe ik Money be de.. 
{ivered to A. to pay B. there the Right of the Boney is in! 
B. and he may bing an Aﬀion of Debt, 
2. here the Bill is endozſed over to be paid to the Plain. 
tiffs, befoze any Seiſure, oz the Writ of Extent was iſſued 
fo2th, and the Cuſtom is expꝛeſly laid, that an Endozſe⸗ 
ment might be, as in the Caſe here, which Cuſtom is con: 
feſſed, and that determines the Right and Intereſt in the 
Money of him that makes the Endozſement, and puts it in 
the Plaintiffs. 2 | | 
Wherefoze the Judgment was affirmed, 


Witherley verſus Sarsfield. Mich. 1 W. & M. I 


(2.) UWirit of Erro2 was bꝛaught in the Exchequer-Cham- | * 
Show. 125, ber upon a Judgment in B. R. Where the Plaintif | * 
= declared in Caſe, on the Cuſtom of Merchants, That if 
any Merchant, o2 other trading Perſon, make and diret 

any Bill of Erchange to another, payable to a Merchant 

oz any other trading Perſon, and the Bill be tendered, 

and fo2 Want of Acceptance pꝛoteſted, in ſuch Caſe the 

Dꝛawer by the Cuſtom is chargeable to pay, &c. That the 
Defendant at Paris in France did dꝛaw a Bill on his Fa- 

ther here in London, payable to the Plaintiff, and the ſame 

was pꝛeſented but refuſed, and he accozding to Cuſtom pꝛo⸗ 

teſted the Bill, whereby the Oefendant became chargeable, 

and in Conſideration of the JÞ?2emiſſes did aſſume, &c. Co 

this the Defendant pleaded, That he was a Gentleman, 
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4 the Son and Heir of Dz. Thomas Witherley, and at the 
Il Time of Ozawing the Bill was a Traveller, and at Paris 
4 __  fo2 his better Education; and that he was no Merchant, 
4 noz Trader, no2 did ever deal as ſuch, and he was then at 
i Paris as a Gentleman and Traveller, as afozeſaid, abſq; hoc, 
1 that he is o2 ever was a Merchant, &c. The Plaintiff de- 
1 murs to the Defendant's Plea, and ſhews fo2 Cauſe, that 
| it amounts to. the General Jfſue, is double and uncertain, 


— 1 
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Holt C. J. It is not every Plea that amounts to a ge- 


enough. But this D2awing a Bill muſt ſurely make him 


The Judgment fo2 the Defendant was revers'd: And 
the Plaintiff had Judgment in B. R. upon a Remittitur. 


Darrach verſus Savage. Paſch. 2 W. & M. 


Ndebitat. Aſſumpſit fo2 40 I. received to the Plaintiff's 
Ciſe, the Defendant pleaded Non Aſſumplit ; and upon 


| ; the Trial the Evidence was a Bill of Exchange o2 Note 
under the Defendant's Hand, dated the 22d of Feb. 1687. 


direfed to a Perchant in London, Pray pay to Mr. John 


7 Darrach, or his Order, the Sum of 401. and place it to my 


Account, Value received, Witneſs my Hand. The Money 


J was never demanded of the Merchant till the Ation 
| ÞF bought; and it was inſiſted fo2 the Plaintiff, that the De- 
kendant was fill chargeable, and ſo continued to be till the 


Note was diſcharged. | 
Holt C. J. In this Caſe the Bill oz Note ſhould be 


de emed Payment; and that the Plaintiff Was ſatisfied with 


the Perchant as his Debtoz, if he did not within conve- 


I ;nient Time reſozt back to the Ozawer fo2 his Money: Foꝛ 
bis keeping the Bill ſa long, was an Evidence that he 
thought the Merchant good at that Time, and that he a- 
breed to take him fo2 his Oebtoz, 


Judgment fo2 the Defendant, | 
Mogadara verſus Holt. Mich. 3 W. & M. 


[ N C aſe on a Bill of Exchange, the Plaintiff ſets koꝛth, 
10 That there is a Cuſtom, that if any Merchant in Lon- 


hn dzaw his Bill oz Bills upon any Merchant in Rotter- 
dam, payable to any Merchant, oz D2der, and if the Mer⸗ 
C | chant there accept any ſuch Bill, and bekoze Acceptance, oz 


after, the Perchant, to whoſe Oꝛder the Money is directed 


to be paid, doth indoxſe it to any other Merchant, and 
2X that other Merchant doth indozſe it to ſome other, and the 


[2 Yerchant, to whom the Bill is directed, accepts it after 
| Go | ſuch 


1 neral Iſſue that is ill; and the Cuſtom is the Foundation, 
and the Plea is an Anſwer to that, and therefoze well 


; 4 a Trader ko that Purpoſe, foz we all have Bills direfed 
| 3 to us, 02 payable to us, which muſk be all avoidable if the 
| F Negotiating a Bill will not oblige the Dꝛawer of it. 


Yelv. 76. 


(3-) 
1 Show, 159, 
156, 


(+) 


Show. 317, 
319. 
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ſuch Indoxſement, and fails in Payment to the Derchant 10 
whom indozſed at the Time limited, whereby the Bill he: 
comes pꝛoteſted, and Notice is given thereof to the 
D2awer ; that in ſuch Caſe, the O2awer becomes liable to 
pay the kame with Damage to the Jndozſee. That the De. 
fendant d2ew a Bill of Exchange, 9 Novemb. 1688. on Ed. 
ward Williams, payable in two Months and Þalf, to the 
Ozder of one Hartopp fo2. 3ool. Ualue of himſelf, and 
Hartopp the ſame Day indoꝛſed it to Marques, and Marques 


indozſed it to the Plaintiff; that the Plaintiff afterwards, 


viz. 8 Feb. 1689. gave Notice to Williams, and he then ac: 
cepted the Bill; that Williams kailed to pay it, and by 


Reaſon thereof the ſatd 8 Feb. the Bill was proteſted, of 


which Pꝛoteſt the Defendant had Notice the 28th of April, | 
and did not pay it ; Ad dampn, &c. 1 

The Defendant demurr'd generally to the Declaration, 
the Bill not being accepted till after the Day of Payment 


was expired; and it was inſiſted, That the Pꝛoteſt ſhould 


2 Roll. Rep. 
113. 

Yelv. 136. 

1 Vent. 152. 
2 Keb. 695. 


have been fo2 Non-acceptance within the Time, and Failure 2 


of Payment at the Time. 

By Holt C. J. The Law of Berchants made him lia- 
ble, who was the Dzawer of the Bill, tho the Acceptance 
were after the Day; fo2 it need not be tendered within the 
Time. Now by that Law the O2awer is chargeable by 


the Value received; and tho' the Money were not paid, o: 


the Bill pzeſented 'vithin the Time mentioned, yet it ought 
ſtill to be paid: But if the Party do not tender and pꝛo⸗ 
teſt at the Day, and there be a Bꝛeak in the mean Time 
of the Perſon on whom the Bill is dzawn, he loſeth his 


Ponep; otherwiſe if there be no particular Damage. 


Judgment was given fo2 the Plaintiff. 


Clerk verſus Mundal. 3 W. & M. 


Þ E Defendant having a Bill of Erchange, and be 

ing indebted to the Plaintiff indozſed the Bill to 

him; afterwards the Plaintiff bꝛought an Aſſumpſit againſt 

the Dekendant, who pleaded Non Aſſumpſit, and at the 

Trial gave in Evidence this Bill of Exchange indozſed to 

the Plaintiff, and that ft had been ſo long in his Pands 

after it became due and payable, and therefo2e he account- 
ed it as Doney paid. 

Holt C. J. A Bill without Payment of Yoney, ſhall 

never go in Satisfattfon of a p2ecedent Orbt 02 Controf, 


4 0 
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it 'tis not Part of the Contract; as ik A. ſells Goods to B. 
and it is agreed between them, that A. ſhall have a Bill 
ok Exchange in Satiskaction ko: the Goods, in ſuch Caſe 

B. is diſcharged, tho the Money ſhould never be paid, fo2 
the Bill it ſelf is Payment: But otherwiſe a Bill ſhall ne- 
ver extinguiſh a pꝛecedent Debt. 


Steward verſus Hodges. Hill. 4 W. & M. 
Bill of Exchange is made to A. B. oꝛ Bearer, A. B. 


A indozſes it, and the Jndozſee bꝛought an Action; and 
upon a Demurrer, adjudged that it did not lie; koz it 


T cannot be indozſed, it not being made to A. B. o2 Ozder, 


and the Bearer cannot have an Acton upon a Bill of Ex⸗ 


change; fo2 he has no Intereſt as Bearer ; but it being 
' X paid to the Bearer, it is ſufficient Payment to Diſcharge 
the Party who pays it; but it does not give the Bearer. 
uch an Intereſt that he can maintain an Ackion. 


(6.) 


Skinn. 332. 


And Holt C. J. ſaid, That Indebitatus Aſſumpſit does not 


ue upon a Bill of Exchange, and he cited London's Caſe 
to this Purpoſe; but this was afterwards adjudged fo? the 
Plaintiff. Skinn. 346. "Fe 


Anonymus. Paſch. 5 W. & M. 


Bill of Exchange is dzawn by J. S. upon J. B. and 
accepted by him, payable to J. D. who indozſes it to 
J. G. and he indozſes it over; and an Action upon the Caſe 


J is bꝛought by the laſt Jndozſee againſt the firſt Indozſoꝛ. 


By Holt C. J. The Adtion well lies; fo2 the Jndozſe- 
that the Bill ſhall be paid: And the Party may bing his 


Adlon againſt any of the Jndozſo2s, if the ill be not 


paid by the Acceptoz. But it has been held, where a Bill 


| l | of Exchange is made payable to W. R. oz Ozder, and he 
| 7 indoxſes it to another, the Jndozſee cannot ſue W. R. un- 
llels he attempt to find out the firſt D2zawer to demand the 


Money of him, which muſt be let fozth in the Declaration; 


ö ; and the Indozſoꝛ is only liable upon the Dꝛawer's Default 
| 3 of Payment, - | 


A Bill of Exchange is in Law no Specialty. 
T Hill 


. 
Skinn. 343. 
3 Sal k. 68, 


ö 1 ment is quaſi a new Bill, and a Warranty by the Indoꝛſoꝛz, 


3 Sal k. 70. 
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(8.) 
Skinn. 410, 
411. 


1 Salk. 132. 


Hill verſus Lewis. Hill. 5 W. & M. 


TN an Aion on the Caſe upon ſeveral Pꝛomiſes, ground 


ed on a Bill dzawn by a Goldſmith, payable to [.s. 


who indozſed it to the Plaintiff, who accepted it, and paid 
on the Account of the Indozſoꝛ 800 l. &c. The Jhdozſ: 
ments were about eleven o' Clock, and the Dzawer conti 
nued ſolvent, and paid Yoney all that Day after; and it 


was ſaid, that it was the Negief of the Jlaintiff, not to | [ 


receive the Money on the Bill, when the Dꝛawer was lol 
vent, as he was all the ſame Oay, but he abſconded and 


removed about two o Clock the next Pozning; alſo it was Þ 


faid, that by the Cuſtom of Bankers this Bill being entred 
and accepted as Caſh by the Plaintiff, who was a Gold: 


ſmith, as was likewiſe the Dzawer, the Jndozſo2 is dif | 1 


charged. 


Mod. Caf 3). Per Holt C. J. Every Bill is extant till there has been | 
Satisfaitfon upon it, and the Dꝛawer is liable, and ſo are | 

generally all the Indoꝛſoꝛs; and therefoze the Indozſo? here 

is chargeable, if there be not a Default in the Plaintiff; | 


But if there was a Dekault in the Plaintiff, ſo that he 
might have received the Woney, and neglefed it, in ſuch 
Caſe the Acceptance of the Bill by the Plaintiff is an . 
greement, That Payment ſhould be made by the O2aver 
to him, and the Payment by the Ozawer not being made, 
by his Default in not demanding of it in convenient Time, 
the Jndo2ſo2 ſhall be diſcharg'd, and the Loſs be to the 
Plaintiff the Acceptoz. Indeed without ſuch Default, the 
Plaintiff having paid ſo much on the Credit of the Bill, 
he ought to have Satisfaftion, and a Paper Payment is 
not any Satisfaitton ; but what ſhall be a convenient Tin 
to demand the Money upon a Bill, the Law had not de⸗ 
termin'd, and was accozding to Uſage among Traders, 


and he referr'd that to the Judgment of the Jury who welt | ; 


Merchants: He ſaid that upon a Fozeign Bill there were 
thꝛee Days allow'd, but fo2 a Goldſmith's Bill he did not 
know any definite Time; if after a Fozeign Bill be due, 
the Acceptoꝛ becomes inſolvent within thzee Days, the Bill 
may be p2oteſted foꝛ Non-payment, but after it is at the 


Peril of the Dꝛawee: And upon mature Conſideration the 


Jury found fo2 the Plaintiff. | 
Judgment koz the Plaintiff, 


I Note; 


IA 
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Note; Altho a Bill made payable to J. S. 02 Bearer, be 


not invoxſable; yer if it be indozſed, the Jndozſo2 ſhall be 
charged, becauſe every Jndozfement is as a new Bill: And 
fit a Pan waites on the Back of a Bill of Exchange, This ##r<0. 87. 
is to be paid to J. S. o2 the Content of this Bill is to be 
pad to J. S. and lets his Hand to it, it will be a good Jn- 
dozſement. | 


Anonymus. Paſch. 6 W. & M. 


| 2 ni T JS the Courſe of the Court to give 


( 


9.) 


Jntereſt in Damages upon a ſingle Com. 243. 


E 4 Bill, 02 Bill of Exchange, (which muſt always be under 
the Sum laid in the Cloſe of the Declaration,) in Caſe of 
. | ÞF a Demurrer in Debt, and there needs no Writ of Jn- 

aucb. 


Holt C. J. A Judgment may now well be entered in 


3 the Uacation as of the pꝛecedent Term, and no MWiſchief 
to Purchaſozs, ſince the Statutes of Frauds; befoze it 
was doubtful. A Releaſe of Errozs befoze Judgment en- 


tred is good, where Judgment is entred afterwards of the 
pꝛecedent Term. | 


Lambert verſus Oakes, at Guildhall. Mich, 


IO W. 3. 


Drew a Bill payable to O. o2 Omer; O. indozſes it 
e to L. and L. bzings Action fo2 the Money againſt O. 


and Holt ſaid, that he ought to p2ove that he had demand⸗ 
dd 02 indeavoured to demand his Money of R. befoze he 
could ſue O. on Indozſement; ſo if the Bill was dzawn on 
| 7 any other Perſon, payable to O. o2 Oꝛder, the Demand to 
intitle L. to his Action, ought to be after the Indozſe⸗ 
| x Ment, 2. O. indozſed this Bill blank to L. by Writing 
his Name only; and therefoze it was urged, that this 


was a Sale of the Bill, and the Jndozſement could not 


| © lubjet the Tndozſo2 to an Adlon. But per Holt, The 
| # Tndozſement, tho' upon Diſcount, will ſubje the In⸗ 
Ddaozloꝛ to an Action, becauſe it is a conditional Marran⸗ 
pdp ok the Bill, and makes a new Contra#, in Caſe the 
| 7 Perſon on whom it was dzawn do not pay. 3. If a 
Pan indozſes a Bill blank to B. he puts it in the Power 
bk B. to ſuperſcribe what = pleaſes. 4. Ik Jndozlee 


does 


a 


4 
244. 


10.) 
s W. 3. 
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723. 
| Cro. _ 637: 


does not demand the Money of the O2awee in a conve conbe⸗ 
nient Time, and after he fails, the Indoꝛſoꝛ is not liable. 
5. If the Aktion be bzought againſt Jndozſo2, it is not ne. 
ceſſary to pꝛove the Þand of the Ozawer, koz tho' it be 
fozged, the J ndoꝛtoꝛ is table, : 


Anonymus. Mich, 10 W. 3. 


Bank Bill payable to A. B. 0? Bearer, was loft, and 
found by a Stranger, who transferr'd it to C. D. fo2 
a valuable Conſideration, and C. D. got a new Bill in is 


own Name, after which Aﬀton of Trover was bzought | 1 


againſt him by A. B. = 
Holt C. J. held, That A. B. might have Trover againg | * 
the Stranger who found the Bill, fo2 he had no Cite, 
tho' the Payment to him would have indemnified the Bunt; 
but A. B. cannot maintain Trover againſt C. D. who ob- 
tain'd the Bill on a valuable Conſideration, which by the | *X 
_ of Trade creates a Property in the —— 0 1 

earer. 


Hart verſus King. Mich. II W. 3. 


A Bill of Exchange was proteſted, and loft, and Afion 
brought againſt ODꝛawer; and it was pꝛoved that Dr: 


kendant had own'd he had dzawn the Bill; and held good 


+ 127, | 


by Holt; and he ſaid, that this being an outlandiſh Bill, 
| Dꝛawer was made liable by the Pꝛoteſt; but no bie 
| neceſſary in Caſe of inland Bill, | 


Lamber werſus Pack. II w. 3. 


N Aition on the Caſe brought upon a Bill of Exchange 
by the Jndozſee againſt the Jndozſoz, it was held b) 
Holt C. J. That there is no need to pꝛove the D2awers 
IÞand to the Bill, fo2 tho? it be a foꝛged Bill, the Jnd910! 
is bound to pay it; but the Plaintiff muſt pꝛove that he dc 
manded it of the Bꝛawer, oꝛ him upon whom it was d2awn, 
and that they refus'd to pay it, o2 elſe that he ſought after 
them, but could not find them: becauſe otherwiſe he cannot 
reſozt to the Tndozſo2 2 And this muſt be done in conve- 


h nient TR; fo2 if they any and are — - 
eni 


— 
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P ventent Time after the Aſſignment, and no Demand is 
made, the Jndozſee ſhall not charge the Indozſoz, It is 
a Queſtion whether Notice muft be given, oꝛ no; but tis 
' Þ# fair to give Notice : And the Demand muſt be pꝛoved ſub- 
f cequent to the Indozſement. 


Ik a Man indozles his Name upon the Back of a Bill 
with a Blank, he puts it in the Power of the Jndozſee to 


= make what ule he will of it; and he may fill it up with an 


| 2 Aſügnment to Charge the Indozſoz, oz uſe it as an Acquit- 
TE tance to diſcharge the Bill. | 


Ford werſus Hopkins. I2 W. 3. 


(44 
Ction ok Trover was brought fo2 Lottery⸗Tickets; 3 2833 
and upon Evidence it appear d, That the Plaintiff *** 
had given the Tickets in Queſtian to a Goldſmith to re- 


| I | ceive the Money due on them, who had given a Note to 


pay him ſo much, &c. And it was infiſted on, that this 


Note under the Goldſmith's Hand could be no Evidence : 


and their Notes to pay Money, are Evivence of the Re- 


But it was allowed to be read. i 

And Holt C. J. ſaid, That the Way and Manner of 

X Trading is to be taken Notice of, and the beſt ÞP?2oof that | 
the Nature of the Thing will affozd, is only required: Farefl. 129. 


FT when Goldſmiths give their Notes, no Witneſſes are by; 7758. 


ceipt of Money. Ik a Sum of Money is ſtolen and paid 


to another, the Owner of the Money can have no Remedy 


* F againſt him that received it: But if Bank-Notes, Ex⸗ 

| F chequer-Notes, oz Lottery-Tickets, &c. are loſt oz ſtolen, 

* = the Owner has ſuch an Intereſt oz Pꝛoperty in them, as ta 

| Þ bing an Afton into whatſoever Pands they are came; ko: 


PMoney o2 Caſh is not to be diſtinguiſhed, but theſe Notes 
bn Bills are diſtinguiſhable, and they have diſtint Marks 
d' Numbers on them. . | 
2 Qetnit was given fo? the Plaintiff, | 


Butler Verſus Crips. Trin. 2 Ann. | 
| ( 15.) 


per Holt C. J. DA to me or my Order ſo much, is a 1 Salk. 149. 


Bill of Exchange, if accepted; and Ca. 59 by 


this is the only May to make a Sill of Exchange without Name of 
the Intervention of a third Perkon. ht 
: | | Ward 


15 : : s if p 21 * =" ; be: 
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Ward verſus Evans. Mich. 2 Ann. 


(16.) Caſe made befoze my Loꝛd Chief Juſtice Holt at 
I Guildhall was this: Ward the Plaintiff ſent his 
> alle 442. Servant to receive a Note of 5ol. of B. who went with | * 
5 Mod. 398. him to the Defendant Sir Stephen Evans's Shop, and ge 
indozs'd off 501. upon a Note of 1001. which B. had upon 
him, and gave the Servant a Note-of 501. upon one Wal- 
lis a Soldlmith, to whom the Note was carried the nert 
Oay by Ward's Servant: But Wallis refuſed to pay, and 
that Day bꝛoke; and thereupon the Note was ſent back to 
Evans, who refuſed Payment, on which an Action was 
brought; and the Queſtion was, Whether it would lie 2 
gainſt the Defendant, o2 that this were a good Payment | 
by Evans to the Plaintiff. | | | 
Holt C. J. It is plain the Servant was ſent by his | 
* Maſter to receive the Money, and not the Bill: And it t 
3 -ev. 252 Servant upon Tender of the Bill had come to the Maler 
oll. Ii. 2. to know his Mind, and the Maſter had ſent him back fo | 
c. 10. the Boney, if then he had took the Bill, that would nat 
+ ag have bound the Maſter; but here was ſome Time fo) the } A 
.* Maſter to aſſent to what the Servant had done: But he! 
þeld clearly, that this Indoꝛſement by Evans on the Motte! 
of B. was a Receipt by him of ſo much Money to the Uſe | 3 
of the Plaintiff, foz which an Indebit. Aſſump. would lic. | 
And they all agreed, that ff a Maſter ſend his Servant to 
receive Poney upon a Goldſmith's Bill, oz any other, andi 
he takes another Bill upon another Perſon fo2 Payment, 
that ſhall not bind the Maſter without ſome ſubſequent R 
of Conſent; as if he would-not ſend back the Bill in rea- 
ſonable Time, &c. but Acquieſcence, oꝛ any ſmall Mattet, 
will be P2oof of the Maſter's Conſent, and that will make 
the Ac of the Servant the Ac of his Maſter. 
A Goldſmith's Note is received conditionally, if paid; and 
not otherwiſe, without an erpzeſs Agreement to be taken 
as Money: And the Party having ſuch Note ſhall have a 
teaſonable Time to receive the Boney, as in this Caſe, thc 
next Day, and is not obliged as ſoon as he receives the 
Note to go ſtrait fo2 his Money. 


. . | Boroughs 


. IIS 


. 
— rr re a5 — „ „* 


121 


K 725 
1 - * 
2 97 } i - 
” s 5 8 — — * = "RY 
3 oy — —— TIES * 6— A INI INOS IEA * 
4 VP = F 
2 —_— , 
228 * 1 
5 Þ 
- 2 7 1 
þ f4 . 5 
2 
= } * . — 
258 — n 
2 


Boroughs ver ſus Perkins. Trin. 2 Ann. 
Writ of Erro: was brought of a Judgment upon Nil 


( 17.) 


dicit in C. B. in an Aﬀtion of the Caſe againſt the Mo. Cat se. 


Z D2awer of an inland Bill of Exchange; and it was objet- 
ed by the Counſel fo2 the Plaintiff in Erroz, That ſince 
the A 9 & 10 W. 3. no Damages ſhall be recovered a- 
gainſt the Dzawer upon a Bill of Exchange without a Pꝛo⸗ 
teſt, and therefoze the Action ſies not, here being none in 


* 
. 2 


By Holt C. J. In inland as well as foeign Bills of 


L Exchange, the Perſon to whom jt is papable muft give 


convenient Notice of Non-payment to the Dzawer, foz if 
phy his Delay the O2awer receive Pꝛejudice, the Plaintiff 


I Salk. 131; 


ſhall not recover : A Pꝛoteſt on a fozeigh Bill was Part of 


1 its Conftitution; and on inland Bills a Pꝛoteſt is neceſſa- 
rp by this Statute, but it was not at Common Law: Pet 


the Statute doth not take _ the Pfaintiff's Ation foz 9w. z. c. 1. 
t 


Chant of a Proteſt, noz does it make it a Bar thereto; 
but this Statute ſeems to take Place only in Caſe there be 


1 Lill: Abr. 


234. 


no Pꝛoteſt to depzive the Plaintiff of Damages oꝛ Inte⸗ 


\ | reff, and to give the Dꝛawer a Remedy againſt him fo?2 
Damages, if a Pꝛoteſt be not made. | 


Quod Powel J. coneeſſit, and that a Pꝛoteſt was never 


j let fozth in the Declaration, 
Popley werſus Aſhley. Paſch. 3 Ann. 


I * Detendant took up ſeveral Govvs' of the Plain: 
a tiff, who ſent his Servant with a Bill to him fo2 the 


Ponep; the Defendant orders the Servant to wite him a 


"4 


| Receipt in kull of the Bill, which he did, and thereupon 
be gives him a Note upon a third erfon, payable in two 


| f Months: The Maſter ſent ſeveral Times to the third Per- 
on to preſent him the Mote, but could not ſet Sight of him 


 F vithin the Time; the Party breaks; and all this appearing 


den Evidence, and that the Defendant went to Sea the nert 
| 7} Day after he gave the Note; now this Aftion was bꝛuught 
unc the Defendant kor the Boney. 

Z Holt C. J. Ik a Ban give a Note upon a third Perſon 


in Payment, and the other takes it ablolutely as Pay- 


ment; pet if the Party giving it knew the third Perſon — 
1 | Ii | N e 


C18.) 
Mod. Caſes 
147. 
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be breaking, oz to be in a failing Condition, and the Rx 


_ ceiver of the Note uſes all reaſonable Diligence to get 


( 1.) 
3 Salk. 73. 
2 Salk. 463. 


Yelv. 195. 
1 Brownl. 
110. 

Style 414. 
Noy 21. 


( 2.) 


3 Salk. 1 18. 


Payment, but cannot, this is a Fraud, and therekoze no 
Payment; and here was no Laches in the Plaintiff, fo; the 


Party failed befoze the Money was payable. | 


The Chief Juſtice direfted fo2 the Plaintiff. 


* * 


B30 S8. 
Cromwell verſus Dreſdale. Mich. 8 W. 3. 


the Day ok the Date, without mentioning the | ® 
Date; and by Holt C. J. Where the Delivery of | Þ% 

the Bond was after the Date thereof, the Plain. 

tiff muſt declare generally of a Bond dated of ſuch a Day, 
but with a Primo deliberat' upon ſuch a Day; fo? otherwiſe 
it Gall be intended to be delivered on the Day it is dated. 


- © ÞE Plaintiff declared on a Bond delivered after 


Ik A. B. declares on a Bond, as bearing Date the 6th of 
May, he cannot upon Non eſt factum give in Evidence a 


Bond bearing Date at another Dap; but he may ſuch 
Bond of a certain Date, tho' it was delivered on another 


| Day. Ik a Bond has no Date, the Plaintiff muſt never 


theleſs declare upon it as made at a certain Time. 


Made werſus Flake. Trin. 12 W. 3. 


F an Obligoz plead Payment of a Bond with Condition 

thereon endozſed, it is a good Plea befoze Bzeach, but 
not afterwards, no moze than to an Aﬀion of Debt upon a 
ſingle Bill; fo2 when the Bꝛeach is made, the Benefit of the 
Condition, which is always in Behalf of the Obligoz, 13 
gone and extinguiſhed, A Condition of a Bond being un 
der⸗wzitten oz indozſed, if it be impoſſible, there that is ot 
void, and the Obligation ſingle ; but where the Condition 


is Part of the Lien and incozpozated therewith, and ti! 


Condition is impoſſible, the Obligation is void. Per Ho! 
Chief Juſtice.. _ 1 


1 Fitzhugb 


dt the Day and Place, the Obligo2 muſt bzing the Boney 


Ficzhugh's Caſe. Mich. 3 Ann. 


Is this Cate it was held by Holt C. J. That in a Bond (3. 
I where there is no Demand fo2 the Payment of Poney Me t 


60. 


the laſt Part ok the Day to the Plate; and if there be no 


Place appointed, he muſt ſeek out the Dbligee if he be in 


England. If a Place be appointed, and he has an Election 
to do the Thing on oz befoze the Day, he may give Notice 
to theObligee to be there at the Day; and if he don't come, 

and the Obligo2 is there and tenders his Money, he ſaves 


| j his Bond: And if a Man be bound by Bond to enfeoff the | 1:8. 2:0. 
PDbligee of Lands in York the laſt Day of November, and 1 Roll. Abr. 


he ſtays hete in London; yet ik the Obligoz does not go“; 


| down and tender, he bꝛeals his Obligation. 


' 3 Payment ok Money on a Bond in Holland on Requett, if 
the Requeſt be in England it will be good. | 


Willis's Caſe. Mich. 6 Ann. 


Ction of Debt was bzought upon a Bond, with Con⸗ (4) 
dition fo2 perfozming ſuch and ſuch Things. 84K 1724 
Holt C. J. If the Condition of a Bond be to levy a 


Fine in O&ab. Sand. Hillar: by which Condition the Plaintiff 
is to ſue out the Writ of Covenant, it is not enough to 
# plead, That no TUrit of Covenant was ſued out; but the 


Defendant muſt plead, that he was there ready at the Day; 


Ke. and no Writ of Covenant was ſued. And (a if one ; #4. 
be bound to pay Money to J. S. at acertain Time and Place, : Cro. 243. 
it is not ſufficient fo2 the Oefendant to ſay, that the Obli⸗ 

| © Lee came not at the Time, without ſaying that he was there 
ready to pay the Money; fo2 he muſt ſhew he hath done all | 
that could be done on his Side towards a Perkozmance. | 


Ik a Bond be of twenty Pears ſtanding, and no Demand Mod. ca 


is proved to be made thereon, o2 good Cauſe ſhewn of: ſo ** 
long Fozbearance, upon a Solvit ad diem it ſhall be intended 


| ; 8 a fortiori upon a Note, ik it be fo2 any conſiderable 


Borough 


* 
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Borough Engliſh and Gavel. | ! 
kind Lands. | 


: Clement werſus Scudamore. Hill. 2 Ann. 


tn.) 7 Special Uerdi# was in Ejetment, finding that 
Mod. Caf. | the Lands in Queſtion were Copyhold, and Part 


120, 121, of the Bano? of Croyden in Surry, of the Mature 


122. 


Manoz was, That all Copphold Tenements ok that Pano 


did and ought to deſcend to the voungeſt Son and his Þeirs, 


of Borough Engliſh, and that the Cuſtoth of the | 


That F. W. had five Sons, the youngeſt whereof died in the | q 


Life-time of the Father, leaving Jſſue a Daughter; after | * 
which the Father purchaſed the Lands in Queſtfon, and 
was thereunto admitted, to hold accozding to the Cuſtom | * 
of the Manoz. The Father died ſeifed, and the fourth | * 
Son entered, upon whom the Daughter of the fifth Son 
entered, and made a Leaſe to the Plaintiff: And now the þ 2 
Nueſtfon was, whether the kourth Son, being the youngeſt 
at the Time of the Father's Death, o2 the Daughter of the 
fifth Son, dying in the Life of the Father, ſhould inherit 
theſe Lands? And it was inſiſted, that ſhe had good Title 
as the Repzeſentatſve of her Father, who, if he had lived, 
would have inherited as Heir to his Father. 
| i Holt C. J. The Cuſtom of Borough Engliſh fs fo? tt 
140, poungeſt Son to inherit, and by this Cuſtom the pounget! 
Cro. Jac. Son is put in the Room and Stead of the elveſf at Conn“? 
Go. car. mon Law; fo2 as an Inheritance by the Common Lau? 


411. ſhall deſcend to the eldeſt Son, ſo by this Cuftom it ſhall 


3 go to the youngeſt, without any Difference, Therefo! 
2 Sid. 61. fince Cuſtom alters the Deſcent from the eldeſt to the 
Noy 15,106. youngeſt Son, there is the ſame Reaſon that the Rep! 
2 Lev. 8. ſentative of the youngeſt Son ſhall take in this Caſe, as 
1 Mod. 96, there is at Common Law fo2 the Repzeſentative of the 
97,10 glveſt. And there ought not to be any Difficuity herein; 
fo2 it appears, that all the Lands in England before the 
Conqueſt, and fo2 ſome Time after, were generally Carel. 
kind, which deſcended to all the Sons equally, and wel 
dividable between them: But afterwards, fo? the bettel 


Strength and Suppozt of the Crown, Knight-Service Cr 
| - ; n= MN 


Borough Engliſh, Cc. 


nue was introduced, and rhe Courſe of Delcenr altered, 

o that the whole was made Deſcendible to the eldeſt Son, 

to the Intent that theſe Tenams, who by their Tenure 

SF wcre to attend on the Kintz in his Wars, ntight ds it with 

g moxe Dignity and Gzandeur, And in this Jnſtance the an⸗ 

tient Saxon Law was altered; but notwithſtanding the eldeſt 

Son was hereby p2eferred befoze the youngeſt, and the 

Male befoze the Female, yet the Right of Repzeſentation 

f remained, as it both to this Day. This Right of RKepye- 

ſentation has been conſidered in all Nations; an Account 

got it is given in the ancient Law of Iſrael, and it was a 

g ways p2affiſed by Greeks and Romans, even by the Lat of 

the Twelve Tabies: Ind in this Kingdom, Repreſentation 

| 'T has not only Jace in Inheritances deſcendible deco wing 'to 

the Courſe of the Common Law, but holds allo in Inheri⸗ 

A tances deſtendiblt accowing to Cuſtom: Foz in Cafe of 

| FF 6aveſkind, which wo know to be the Cufforn of Kent, if a 

Man have thꝛee Sons, and purchaſe Lands, and the 
vpoungeit Son dies in the Life of the Father, leaving Iſlut 

Ia Daughter, no Doubt the Daughter chall inhertt; and 

there is no Difference between Gavelkind and Borough Eng- 

bn, but ſecundum majts & minus; in Gavelkind all the Sons 

tate an, in Borough Pngliſh the poungeſt Son takes all, 

and the Law takes Notice of both theſe Cuſlems, which is 

allowed in the Cafe of Fane and Barr in C. B. Hill. 1659. In 

this Caſe, the Cuſtom as found fs, that the Land is of the 

Nature of Borough Fygliſh, and din am saugt to defend 

Ito the youngeft Son and his Hefts; it is not only that tt 

' FX Gould defcend to the poungen Son, dit to him and his 

* Þ vHeirs: And if a Father be vieſſſed; oi male & Feoffmont , Hop. 43 

| 7 iting Inkanty, "— ot Etitry' ſhall ' nefeenw to the Jones 361. 

| Þ youngeſt Son, and ib 5% vie befo2e Entry, tr wald deſceny * e. 40. 
2 . Daughter, though the Father died not (ee of the | 

Land. | 

Ak Borough Engliſh Land deſcends to an Þeir under Age, 

and a real Aﬀion is bzought againſt him, he ſhall have his 

Age, oꝛ Parol Demurrer, as in Caſe of Inheritance at 

{ F Common Law; and what Reaſon can there be, why this 

Land ſhould have thoſe Qualities, and not the other, as 

{  Vepreſentative Right? The Court were all of Opinion, 

| © the Daughter had good Title. 1 
Judgment koz the Daughter. 
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B OTTO MR V. 
Williams and Steadman. Paſch. 5 W. & M. | 


EBT upon a Bond upon Bottomry ; the Defey: 
dant pleads that the Ship went from London tg 
- Barbadoes {ine deviatione, and afterwards ſhe r- 
turned from Barbadoes towards London, and in, 
her Return ſhe was loft in Voyagio prædict; the Plaintiff rr. | 
plies, that the Ship in her Return went from Barbadoes ty | 
Jamaica, and that after a Stay there, ſhe returned from] | 
maica towards London, and was loſt, and ſo ſhews a De: | 
viation. The Defendant rejoins, that ſhe was p2eſſed int 
the King's Service, and ſo compelled to go to Jama, 
which is the Deviation pleaded by the Plaintiff, abſque ho, 
that ſhe deviated after her being p2efſed, 8c. The Plain: | A 
_ tiff demurred; & per Curiam adjudged fo2 the Plaintif, | 2 
Firſt, the Bar of the Defendant is not good; fo2 he pleads | - 
that the Ship went from London to Barbadoes without O.. 
viation, and that in the Return from Barbadoes to London 
the was loff in the Uoyage afozeſaid, but does not ſhev | X 
= without Deviation; fox the Condition is ſo in express 
Wows ; and he ought to ſhew expꝛelly that he had per: | * 
foamed the TMoꝛds of the Condition; and tho' it be ſaid in 
Voyagio prædict, and it cannot be in Voyag' prædict' if ſhe 
had deviated, and ſo it is implied. 1 
Vet Holt C. J. ſaid, that to plead ſuch a Matter which 
would be a Perkoꝛmance of a Condition by Implication, ts 
not ſufficient. 3 Cro, 234. Tedcaſtle s Caſe. 


Skin. 345. 
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1 B R E A CH. 
a ö Ormond, Duke, verſus Bierly. Paſch. 11 W. 3. 
= | Rot. 76. | | | 


yr an Afion upon a Bond in Replevin to pꝛoſecute his 
I Suit with Effeft, and alſo to make Return, &c. The 
Defendant pleaded, that E. G. did levy a Plaint in 
Replevin in the Court befoze the Steward of Weſt- 


= minſter; and that afterwards, and befoze the Suit was 


3 | determined, (viz.) on ſuch a Day, &c. E. G. died, per quod 
the Suit abated. The Plaintiff replied, quod bene & ve- 


(21.) 
Garthew 519, 
520. 
I Salk. 99. 


rum eſt, that E. G. levied ſuch a Plaint, and that the De- 


kendant immediately afterwards erhibited an Engliſh Bill 


4 | Jnjuntion hindered the P2oceedings below until ſuch a 
2X Day, &c. on which Day the ſaid E. G. died, ſo that he did 


b | not proſecute his Suit with Effet, Upon a Demurrer to 
this Replication, the Defendant had Judgment; foz per 


Holt C. J. this was a P2oſecution with Effet, becauſe 
there was neither a Nonſuit oꝛ Gerdict againſt E. G. 


Harman verſus Owden. Mich. 12 W. 3. 


= C ASE, fo? that the Defendant in Conſideration of 20 1. 
S p2omiſen to deliver, on oz befoze the 5th of January, 

twenty Quarters of Con, out of a Ship into a Barge 
to be bzought by the Plaintiff to receive the ſaid Coꝛn; 
2 and aſſigns fo2 Bzeach, That the Defendant non delibera- 


vit, &e. ſuper dictum quintum diem Januarii. Oefendant 
| = pleaded Non Aſſumpſit, and Qerdi# fo2 the Plaintiff. It 
| X was moved in Arreft of Judgment, that the Defendant 
2 might have delivered the twenty Quarters befoze the 5th 
| anuary. | ; | | 


| © | in the Exchequer againſt the Plaintiff in that Suit, and by 


AS 
1 Salk 140. 


fter Debate, . held per Holt C. J. upon great Conſide- | 


| Þ ration, x, That this was good without the Uerdi#; kor 
* Þ the Plaintiff was to bzing the Barge, and the Defendant 


f was to deliver the Cozn into the Barge; ſo there muſt be a 


| Þ Concurrence of both Parties. The Defendant could not; Lev. 293. 
matze a Tender to oblige the Plaintiff to accept befoze the * Vent. 221. 
© | - laſt 
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_- BRIDGES. 


laſt Day; and therefoze ſince the laſt Day is the Time ap 
pointed, when the one is to Deliver, and the other to ar: 
cept, it ſhall not be pꝛeſumed the [laifififf was there befor 


— 


Vice 2 Keb. the Time with his Barge. Vide 3 Cro. 14,73. 2dly, That 
= it was clearly helped by the Gerdick, becauſe if there had 
been an actual Delivery, ft might have been given in Eil 
| dence upon Non aſſumpſit; and in that Caſe the Jury mug 
= Saund. 350. Have found fo2 the Defendant. Vide 1 Sid. 15. 1 Saund. 
Vent. 119 | | | 


Judgment pro Quer- 
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BRIDGES. 2 
The Queen verſus Sir John Bucknell. Mick, | 3 


| + And... 

3 2 N Jndſment agdſac-the Defendant koz not re | I 
ö 1 paiting of a certain VBzidge, &c. which he wis | 
| h bound to repair, Eo quod he was Dominus Mane F 


" ri: de la More; and it being removed hither after 
Conviftion, it was objefted that the Indickment was naught, 

By Holt C. J. A Man is not bound to repair a Bzidge 

becauſe he is Lozd of a Manoz, but it muſt be ſaid, that 

this is ſome Charge upon the Manoꝛ, to oblige him to tr 
pPuäit; and that can be only one of theſe two Nas: Fitf, 
That he held the Yano? by the Service of repairing tif 
mT 40s) VBzidge, that is Ratione Tenuræ; und this being a Charge 
Noy 93, Won the Poſſeſſion, is like any other Service fo2 which the 
Tenant in Poſſeſſion is chatgeable :. And every ſuch Tenant 
if he be but Tenant koz Vears oz at Will, is bound to re 

pair, and immevſacely upon his Detault he is indifable. 

The other May ol Charge is by Preſcription ; and then it 

Muſk be, that the Tertenant, and all thole whoſe Eſtate hf 

has, did uſe and were bound to repair the Bzidge. But 
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Here you neither chew Tenure) 62 Pꝛelcription. 
Judgment flay'd per Cur. . 
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I Domina Regina verſus Saintiff. Mich. 3 Ann. 


Holt C. J. fafd PAT an Jndifment lies not fo2 not (>. 
in this Caſe, repairing a Bztdge, except it be in a Mod. cas. 
' EZ dHighway ; but the Moꝛd Highway ts the Genus of all pub- 7” 
ck Ways, as well Cart, Hozſe, and Foot-way, and In 
* Þ diament lies foꝛ any one cf theſe Ways, if they are common 
to all the Queen's Subjecks having Occaſion to paſs there; 
I that is, if it be a Foot-way only common to them all, o2 a WE 
Hozſe⸗way, and yet theſe are not Altz Regiæ Viz; fo; that Staundf. gs. 
is the Gzeat Highway, common to Cart, Þozſe and Foot, ank F. c. 
that pleaſe to uſe it: And if there be a common Foot-way 
f oz all the Queen's Subjects, if it be in Decay, an Jndi#- 
ment muſt of Meceſſity lie fo2 it; becauſe Action of the Caſe 
will not lie, without a ſpecial Damage. But the Woꝛd 
Commune does not ex vi Termini impoꝛt that it is common 
to all, as it ought to do to maintain this Jndi#ment ; and 
here it is not ſaid to whom it is common. | | 
It has been held, that of common Right the County are Mod. Cat. 
bound to repair publick Bꝛidges; tho' a particular Perſon, 307 
Ton, &c. may fo? a ſpecial Cauſe, as by Tenure o2 Pꝛe⸗ 
 & ccription, be obliged to repair them. But the Inhabitants 
ok the whole County cannot of their own Authozity change 
the Biidge oꝛ Highway from one Place to another; fo2 that 
cannot be done without Ack of Parliament. 
Buildings, Lights, &c. Vide Nuſance. 


BY-LAWS. 
Robinſon verſus Groſcot. Trin. 8 W. 3. 


3 T PON a Habeas Corpus it was returned, that the Com. 352, 
1 City of London was an ancient City, and that 373: 

4 there was a Cuſfom temps dont, &c. to make By- 
LY Laws where there was not ſufficient Remedy. 
That at a Common Council ſuch a Day, &c. an Owder was 
made, reciting that the Company of Minſtrels were an 
ET. ancient Company, and that great Miſchiek and Debau⸗ 
T | : 1 cherp, 


* 

4 | 
1 g 
_ 
"Mi 
19 
. 
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76d. 206- is paid koꝛ the Paſſenger, and fo? the Parcel alſo; but in 


== 
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130 Carriers and Coachmen. 


chery, &c. happened, fo2 that ſeveral Fozeigners had ſet 
up Dancing⸗Schools; wherefoze it was o2dered, that a 
Jerſons uſing thoſe Arts, not being Free of that Company 
ſhould, upon Notice by Summons of the Beadle, accep: 
their Freedom; and if they failed ſo to do, then after ſych 
a Day, to fozfeit 101. to be ſued fo2 in the Name of the 
Chamberlain, and one Þalf of the Fozkeiture to be to ti 
Mayor and Commonalty, and the other Þalf to the Company | * 
of Muſick-Maſters. They ſet fo2th that their Cuſtoms wert 
confirmed by Parliament, and particularly by the Stat. R: 
and that the Plaintiff bzought an Adion of Debt in thy | ? 
Lord Mayor's Court upon this By-Law. T 
Nota; The Action was bzought upon another Bzanch o | ? 
The Court held the By-Law to be naught, to oblige 
Dancing⸗Maſters to be of the Company of Muſicianers. 
Holt C. J. ſaid, The Muſicianers were no Cozpozation, they 
are a Bꝛotherhood, o2 Club, to meet and dzink and tajk 
together, that's all. The City might make a Guild o; Fra | 
ternity of Dancing⸗Maſters, (tho' they cannot make a Co: | 
pozation) and then it were reaſonable to oblige Dancing: | 
Maſters to be of that Company, but not of a Fozeign Con; 
pany: A Dancing⸗Maſter might be of another Company | *? 
befoze; which, tho' it were not this Caſe, yet if any ſuch | 
Caſe may happen, the By-Law is not good. The By-Lav 
Gould be mended thzoughout. The City hath nothing to | 
do to ſet Rates and Paices fo2 Dancing. 5 | t 


. 


Carriers and Coachmen. 


Middleton werſus Fowler. Mich. 7 W. 3. 


fix.) HE Plaintiff bzought Trover againſt the Deken | 
1 vant, who was a Stage-Coachman, where Goods | 
2 Salk. 423. were delivered to his Servant; and if this Oel“ 
1 Mod. 198. very ſhould charge the Maſter was the Queſtion? 


nd *1;, Per Holt C. J. The Party here does not pay the Pallet 


4 Leon. 123. fo; the Carriage of it, and therefo2e he ſhall not be charge). 
: Show. 29. This differs from the Caſe of a Carrier oꝛ Waggoner, who 


4 Coach 


Coach, the Paſſengers are allowed ten o2 fifteen Pounds 
© waeight, fo2 their neceſſary Occaſions on the Journey; and 
it any more be carried fo: which the Diver is paid, it is 


CERT I ORARI = 131 


puvately and by Stealth. Indeed if the after be paid oꝛ 


| Bf free for it, and there be a Loſs, then he hall anſwer it. 


The Plaintiff was nonſuited. 
Coggs ver ſus Bernard. Trin. 2 Ann. 


| , Holt C. J. A Common Carrier by Cuſtom oz Uſage may (.) 
4 lawfully claim a Reward: And where a 3 l. 1. 


Pan carrying Goods is of a Publick Employment, as a 
Carrier, Hoyman, 8c. he muſt anſwer fo2 all Events, ex- 
N cepting the As of God, and the Enemies of the Ring; 
and this is a political Eſtabliſhment, fo2 the Safety of all 
© Perſons concerned, and whoſe Affairs neceſſitate them ts 
= intruft ſuch Carriers. Fo2 by this Means all pꝛivate Com- Roll. Abr. 
binations between them and Þighwaymen and other Rob- 338. 

bers, are pꝛevented, which cannot eaſily be diſcovered, But 

Ihe held, if a Bailiff oz Faffo2 carries Goods, and is 


I Inſt, 78. 


robbed, he is not anfwerable to the Owner, tho' he hath a 


premium; becauſe tis only a particular Office, and pxjvate 
Ttuſt, and he doth the beſt he can, as the Mature of the 


{ F Ching puts it in his Power to perfozm it, 


\ 


— 


CERTIORARI. 
Dr. Sands's Caſe. Paſch. 10 W. 3. 


R. Sands refuſed to take the Daths appointed by (x.) 
Statute 1 W. & N. c. 8. tender'd to him by two 745: 
Juſtices of the Peace; this was certified to the 

Judge of-Aftze, and by him into the Exchequer, 


} 3 accozding to Statute 7 & 8 W. 3. c. 27. Now a Certiorari Hob. 13; 
was prayed to remove it hither, ſuggeſting a Surpzize and ian 149 


| 1 Trick upon Dy, Sands. Alſo the Caſe of James Duke of 29;. 
| 7 - 2k was cited, who being preſented at the Quarter⸗Sel⸗ 
uns upon the 3 Jac. 1. c. 4. fo2 not coming to Church, it 
mas removed hither by Certiorari. 
T But 
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2. 
! Salk. 149. 


1 Salk. 159, 


6s Mod. 17. 
1 Vent. 33. 
1 Sid. 419. 


vid. 1 Lill. 
255. 


But Holt C. J. held it could not be granted, becauſe t 


would evade the Statute; fo2 when it is once in this Court 
it cannot be ſent back again, and the Party cannot be py. 
cceded againſt here. The Caſe of the Duke of York was 
the only Caſe wherein it was ever done. 


The Queen verſus Porter. Mich. 2 Ann. 


Na Certiorari ta remove the Indickment, 8c. in B. R. 

Po after a Convition fo2 beating certain Officers, on 

Stat. 14 Car. 2. Northey, Attozney General, moved fo! a 

Procedendo, urging that it was inconvenient a Certiorar 

ſhould be granted after Conviſtion, and befoze Judgment. 

becauſe the Juſtices who tried the Cauſe were beſt able to 
ſet the Fine. . 

Et per Cur. A Certiorari lies after a Conviftion, and bc 
foe Judgment; fo2 perhaps it may be p2oper to give Judg⸗ 
ment in this Court: And ſometimes it happens that a Writ 
of Erroꝛ will not lie, however a Writ of Erroz will lie in 
this Caſe, becauſe 'tis a fozmal P2oceeding grounded on at 
Jndifment; and therefoze becauſe the Party might have 
Remedy by TUrit- of Erroꝛ, and it was not ſo p2oper to ſit 
the Fine in this Court, a Procedendo was granted. 

Holt C. J. ſaid, That if the Judge of Aſſize, upon a 
Convittion there, doubts of the Judgment, he may remove 


the Recozd hither by Certiorari ; and upon Judgment her, Þ 


a Urit of Erro2 of a Reco2d coram vobis reſiden. lies. It 
is the Courſe of the Crown-Office, and was ſo done by C.. 
Scroggs. . 


The Queen verſus White. Paſch. 4 Ann. 


Na Certiorari granted to remove an Ozder of Seſſions, 

_ fo2 removing a pigh Conſtable and putting in ato 
ther. Sir James Montague moved fo2 a Procedendo, It: 
cauſe the Writ was made out on the Saturday befoze the 
Term, Teſte the 12th of February, and the Fiat was 1! 
ſigned till the firſt Day of this Eaſter Term, and a Procc- 
cendo was granted fo2 this Jrregularity; and it was held 
that in Certiorari's granted to remove Ozders, the Fiat fo! 


making out the TUrit muſt be ſigned by a Judge, and ti! 


Writ need not; but in Writs of Certiorari to remove 3! 
I ; | | | didtments, 
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Challenge of Juror * 


; f viiments, the Fiat muſt be ſigned and the Writ too; and 
that the latter is required by the late Act of Parliament. 


Ind Holt C. J. ſaid, That if the Fiat had been ſigned 
on the ſame Day the Writ was taken out, that would have 
been well, becauſe it was -befoze the Eſſoign Day; but a 


4 Fiat ſigned this Term, cannot warrant a Certiorari teſted 
" 2 the laſt Day of laſt Term. Alſo they held Þigh Conſtables 


removable as well as Petit Conſtables, and the Juſtices 


Nat Scflions were the beſt Judges of that Matter. 


See Convictions, Courts, Error, &c. 


Challenge of Jurors. 
Charnock's Caſe. 6 W. 3. 


the Death of the King, thee Perſons ſeverally 
pleaded Not Guilty. 


; 4 O an Jndixment fo2 Þigh Treaſon in conſpiring 


And Holt C. J. told them, that each had Liber- 


ty to challenge thirty-five of thoſe who were returned upon 
* = the Panel to try them, without ſhewing any Cauſe , but if 
they would take this Liberty, they muſt be tried ſeparately 
| 2 and ſingly, as not joining in the Challenges: And if they 
intended to join in the Challenges, then they could chal- 
| 7 lenge but thirty-five in the whole, and might be jointly tried 
on the ſame Jndittment, 


The King werſus Warden of the Fleet. Mich. 


11 W. 3. 


T a Trial at Bar of Iſſues joined, in pleading on a 


1 Monſtrans de droit in Chancery, to an Inquiſition re- Caſes W.). 
turned there, finding ſeveral Pisdemeanours in the War- 

den in Duty of his Office, which Office is found to be an 

aucient Office ererciſable in Middleſex ; whereby the ſaid Df- 

kt, and the Pyiſon-Þouſe in London, which were found to 

be appendant to the Office, were fozfeited. There were two 

£7 Tues, one upon the Eſcapes, the other upon the Appen ⸗ 


M m dancp 


EL 


3 Salk. 81. 


( 2.) 


337, &c. 


* AY 


— etc it. ew 


Challenge of Jurors. 


dancy in London; and a Jury of Middleſex being come tg 
the Bar, the Counſel of the Dekendant challenged the gr. 
ray, and had it dzawn up in Parchment in French, and 
read by Counſel. The Cauſe was, that the Jury ought to 
come from London, where the Houſe was, and not from 
Middleſex, and returned by the Sheriffs of London, any 
not of Middleſex ; and concluded & hoc parat' eſt -verificare 
prout Cur', &c. & petit inde judicium per quod arraiam' cafle. 
tur. . 0 | | 
Holt C. J. The Matter of Challenge ought not to be to 
the Court, as here you make it, koz you ſay we have n. 
warded a Writ to a wong Officer, fo2 the Array is rightly 
made accozding to the Writ. Tf the Sheriff were a Party 
concerned, it would be a good Cauſe of Challenge, but we 
Don't take J2otice upon the awarding the Ven. Fa. of any 
ſuch thing, ik we are not appaiſed of it by the Suggeſtion 
of the Party; and Mant of pꝛoper Venue was never pet a 
Challenge to the Array. Ik he were a-kin to either Party, 
dz intereſted, &c. the Venue ought to go to the Coꝛoner at 
firft + but if you inſiſt upon it, you muſt demur fo2 the King, 
and they join in Demurrer; and a Demurrer was dꝛaun 
inſtantly, and a Joinder in Demurrer, and the Challenge 
over⸗xruled. | „ 
To p2ove the Eſcape, a Witneſs who had been a Pu 
foner, and was voluntarily ſuffered to eſcape, was pꝛaduced. 
It was objefted, that he had given a Bond fo? his being 
a true Pziſoner, which he had fozfeited by eſcaping; and 
beſides, he had been re-taken. Now by his Evidence, he 
would make this a Bond of Eaſe and Favour, and the 
Re-taking a falſe Impꝛiſonment; fo2 if the Defendant be 
conviffed upon his Evidence, and after Debt be bzought by 
him on the Bond, the Convittion will be Evidence to make 
it void, as taken fo2 Eaſe and Favour. And in an Action 
of Falſe Impziſonment fe2 re-taking, the Convittion will be 
likewiſe Evidende. And it was compared to an Jnfozma- 
tion koꝛ uſurious Contract, even in the King's Name, the 
Party to the Contract ſhall not be a Witneſs, if the Oebt 
be not paid. | EL = ES 
It was anſwered and reſolved by the Court, 1ſt, That 
ff this were a Bond fo? true Impziſonment, ft would be 
good; but if foz Eaſe and Favour, void, and an Eſcape: 
2dly, That a Conviftion here could be no Evidence againſt 
the Marden upon Debt on the Bond, no2 fo? the Puilonet 
in falſe Impꝛiſonment againſt the Warden, becauſe it would 
not be between the ſame Parties; fo2 Convition at * 
: 


| Challenge of Jurors. 
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4 . the King fo2 Battery, 8c. cannot be given in Evidence 
In an Aion of Treſpaſs koz the ſame Battery, noz vice 


verſa : The like Law of an uſurious Contra. 3dly, That 


F L no Vecom of Convition oz Qerdi# can be given in Evi- | 


dence, but ſuch whereof the Benefit may be mutual, viz. 


where the Defendant as well as Plaintiff might give it in 
Evidence. So if the Reco2d had been koz the Plaintiff's 
Advantage. and that they could not give it in Evidence, 
the Defendant ſhould not give it in Evidence, fo2 that very 
" # Reaſon. This is not like the Cale of an ufurious Con: 


tract, fo2 there the very Bond is a Part of the Crime, and 
nao diſtinit Att from it; and the Party's coming to pꝛove it 
is ſ a Difcredit to the Bond, it being Part of the Crime. 
Another Reaſon was added from the Nature of the Thing, 
which being a ſecret Tranſaf#ion, if any of the Parties 


*Þ& concerned be not fo2 the Neceſſity of the Thing admitted 


ko Evidence, it will be impoſſible to deteft the Practice; as 
in Caſes upon the Statute of Hue and Cry, the Party 
robbed ſhall be a Witneſs to charge the Hundzed. | 
| And Holt C. J. ſaid, That though a Feme Covert could 


not by Law be a Witneſs fo2 o2 againſt her Husband, pet 


uin myLoz2d Audley's Cafe, it being a Rape upon her Per- 
don, ſhe was received to give Evidence againſt him. | 
Another Exception was, that he had been convicted of 


common Varretry, and the Recod was produced, and that 


| 1 he had been fined 1001. And Holt C. J. ſaid, if he had had 


the Handling of him, he had not eſcaped the Pitlozy; and 


| L that he remembzed Serjeant Maynard uſed to ſay, it were 
better fo2 the Country to be rid of one Barreto2 than of 
twenty highwapmen. But in anſwer to the Exception was 


read the late Statute of 6 & 7 W. & M. which pardonen 
all the Ring could pardon. And the Court held, that Par⸗ 
don made him a legal Witneſs ; and that even the King's 
Pardon by Charter would make him a legal Witneſs, tho“ 
uch a one as they could not encourage a Jury to believe; 
and they took this Diverſity, viz. that if the Diſability be 
by Aﬀ of Parliament, and Bart of the Judgment, the King 

2 cannot pardon it; but if rhe Ollability be only conſequen⸗ 


i 3 tial, the King may pardon it. But the Defendant's Coun: 


ae, not being ſatisfied with the Reſolution of the Court 
Upon the firſt Exception, paved to have a Bill of Excep⸗ 


tions; whereupon Holr C. J. direfed them to dau up their 


Erceptious. 


CHAN. 


6 Nod. 16. 


HN . 
Holderſtaffe verſus Saunders. Mich. 2 Ann 


-N Attozney and ſome moze had got one jj 

quiet Poſſeſſion turned out thus. He gat 

bone to come upon the Land, who aſſumed 

the Name of the Tenant in Poſſeſſion, and 

owned himſelf to be the Man, and got the common qt: 
fidavit of Service to him by the bozrowed Name, 
having delivered a Declaration to him bekoze, and not 
Judgment againſt the caſual Ejeftoz, and turned the Te: 
nant, who was wholly ignozant of all, out of Poſſeſ- 
ſion. Serjeant Hooper moved fo2 an Attachment againſt Þ 
the Attozney, and upon Affidavit of this Matter, all the Þ 
Accomplices were ozdered to attend; fo2 tho' the Court 
looked upon it as a very great Offence, they would not at 
firſt grant an Attachment; but ſaid that it being in a i: 
minal Matter, if Endeavours were uſed to ſerve them with 
a Rule, and they could not be found, upon Affidavit of that 
Matter, they would grant an Attachment, without requi: 
ring perſonal Service. Then Serjeant Hooper inſiſted to 
have it Part of the Rule, That they ſhould not move fo? an 
Injuntion in Chancery in the mean Time ; fo2 that would 
hinder the further Inquiry of this Pꝛattice: But the Court 


laid they could not do that; fo2 that were to ſend an Jt 


junition into Chancery, but ſaid when the Court had 
Pank over a Pan, and he came fo2 a Favour to the Court, 
they often refuſe to grant him that, unleſs he conſented not 
to go into Chancery; and that if after ſuch Conſent he 
would go, they would ſend an Attachment againſt him fo! 


Contempt. 
And C. J. Holt ſaid, Sure Chancery would not grant 


an Injunction in a criminal Matter under Examination it 


this Court; and if they did, this Court would bzeak it, 
and p2oteft any that would pꝛoceed in Contempt ok it, and 
he ſaid he thought that a Copy of theſe Affidavits upon 
which the Rule was made here, and an Oath of their 


being a true Copy, ought to be G2ound ſufficient to ſfay ot 


Chancery from granting an J njunction. | | 
I Cur: 
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C HAP L AIN. 
— Mugs. Mich: 16 W: 3 


| 3 a Special Uerdi# found, that the Defendant be- 62 
. ing poſſeſſed of the Benefice of Stockton, and a 
Y Chaplain ertraowdinary to the King, was pꝛeſent⸗ 1 K. 1. e. 13, 
ds, inttituted and indufted to the Refozy of Inkborow, be- 14. 
* Þ ing above the annual Galue of 8 1. per Annum. That the | 
Beneſice of Stockton thereby became void, and the Defen- 
dant was preſented to it again by the King, as upon a 
| Þ Title of Lapſe, and inſtituted and induced; and that 
Stockton was above the Ualue of $1. per Annum. Et per 
Cior': 1. A Preſentation of the King of his own Chaplain, 
| Þ impozts a Diſpenſation, which the King as ſupzeam Ozdi⸗ 
* # nary may grant; and he ſhall hold a Plurality without a 
p previous Diſpenſation. But if he be p2eſented to a ſecond z Brown. 45: 
| F %Benefice by a Subject, he muſt obtain a Diſpenſation be⸗ 
| Þ fore his Jnſtitution to the ſecond Living, 2dly, A Chap- 
* F lain extraoꝛdinary is not a Chaplain within the Benefit of 
21 Hl. 8. c. 13 and 14. but only the Chaplain in O2dinary, 
Judgment fo2 the Plaintiff; affirmed in Cam. Scacc. by a 
Pajozity of one. Note; He has no waiting Time, but on⸗ 
y an Entry of his Name in the Book of Chaplains. A 
| 2 Chaplain within the 2x H. 8. ought to be retained under 
Seal. 3 Cro. 424. Godb. 41. It the King have a Spectal 
+ 2 Title, and p2eſent generally, tis void. Hob. 302. 
| > Et per Holt C. J. After Inſtitution and Jndufion a 
| 2 Preſentation by the King is void, tho' it be ad corroboran- 
| > dum, but he muſt obtain a Patent of erpzeſs Gant. 


| I T.. fo2 taking his Tithes in Inkborow; | Salk. 161, 
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Caſes W. 3. | | 
414. f Holt C. J. 


(1. 


I Salk. 1 64. 


2 Lev. 102. 


: —_ 89. 


d. 236. . 
2 Mod. 222, Canon Law, the Parſon is obliged ts do it: And in Londen 


8 


CHARTER Ss. 
Trin. 12 W. 3. 


E never oder Charters to be 
bꝛought into Court on Trials, 
when Copies of them may be had 

5 at the Rolls; but we will comp] 

them to give you Sight of them. 


2 


— 


Church and Church-wardens 


Ball verſus Croſs. Trin. I W. & M. 


PON a Pzꝛoſecution in the Eccleſiaſtical Coutt, 

againſt the Inhabitants of a Chapelry, fo2 not 

paying towards the Repairs of the Pariſh 

Church; it appeared on the Libel, that they ne- 

ver had contributed, but always buried in the Yother 

Church, until about the Time of King Henry the Eight), 

when the Biſhop was pꝛevalled upon to conſecrate them a 

Burial⸗place, and in Conſideration thereof, they agreed to 
pay towards the Reparation of the Mother Church. 

By Holt C. J. At Common Law, the Pariſhioners of 

every Pariſh are bound to repair the Church; but by tif 


Farreſl. 122. the Pariſhioners by particular Cuſtom repair both Church 


and Chancel, tho' the Freehold is in the Parſon. hett 
thoſe of a Chapelry may p2eſcribe to be exempt from tr: 
pairing the Mother Church, where it Buries and Chaiſtets 
within it ſelf, and has never contributed to it; but in this 
Caſe it appears, that the Chapel was only a latter Ereciol 
in Eaſe and Favour of them of the Chapelry, they hi 
ving buried at the Bother Church till Henry the Cighth* 
— and then undertook to contribute to the Repairs ok 


4 Haw R 
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— 


— 


Hawkins verſus Rouſe, Mich. 7 W. 3. 


Libel was exhibited fo2 not paying to a Church Rate; (2.) 
the Caſe was thus: It being pꝛeſented in the conſiſto- Carch. 360. 


ry Court of the Biſhop, that the Church and Chancel of 
P. in the City of Exeter was out of Repair, &c. the 
Church ⸗wardens of the ſaid Pariſh made a Rate upon the 
Inhabitants, towards the Charge of Repairing the ſaid 

Church and Chancel; and alſo had repaired the Church 


and Chancel, and beautified the ſame: But Hawkins, who 


was a Pariſhioner, refuſed to pay his Pꝛopoztion of the 
= caid Rate, The Plaintiff hereupon ſuggeſted koz a P2oht- 5 Mos. 389. 
dition, that of common Right the Chancel ought to be re- : od. 2:2, 
= paired by the Parſon only; and further, that every Rate 


254- 
fo2 the Repair of any Pariſh Church, ſhould be made by 


f 3 the Pariſhioners, o2 the greater Part of them, and not by 
= the Church-wardens alone, without the others. 


Holt C. J. It is by the peculiar Law of this Kingdom, 


F chat the Pariſhioners are charged with the Repairs of the 


Body of the Church; beſides this is one entire Rate, as 


f well fo2 Repairing the Chancel, to which the Pariſhioners 


are not liable, as fo2 Repairing the Church to which they 


j | are; lo that it cannot be diſtinguiſhed how much was al⸗ 


ſeſſed fo2 the Repairs of the one and the other ſeparately : 


| And fo2 theſe Reaſons, a P?ohtbition was granted to the 
whole Suit upon this Rate. 


ber Cur: Without a Special Cuſtom, the Parihioners 


; are not to repair the Chancel; the Parſon is bound to do 
it ot common Right. | | 


* 


Caſe of the Pariſh of St. Swithin in London. 


A Su bend brought in the Eccleſiaſtical Court, upon (.) 


a Rate, againſt the Inhabitants of the Pariſh of i» 555, 


F. Mary, to contribute to the Repair of the Church of 


Ft.. Swithin, to which the Parifh of St. Mary was united by 


the att fo! Rebuftding the Efty of London: It was moved 
daz a Pꝛohibition, that though by this Act the Churches 
| 2 UAC united, and this Church is become the Pariſh-Church 
do both Pariſhes, yet the Pariſhes remain diſtin, and the 


Inha⸗ 


. — — Ws * , 
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Inhabitants of St. Swithin's cannot make a Tax to charge 
the Inhabitants of St. Mary's. | „ : 
Holt C. J. in arguing the Caſe ſaid, that there may be 
a Difference between ſuch an Union made by the Patrons 
and Dwdinary, acco2ding to their ozdinary Power by Lau, 
22 Car. 2. and an Union as here made by Ac of Parliament; fo2 tho 
* in the firſt Caſe, the Churches are united, ſuch Anion 
does not make one the Pariſh-Church to the other Pari, 
but they as to this Reſpeft remain as befoze ; but here the 
Church is become the Pariſh⸗Church of both Pariſhes, and 


WH —  therefoze it may be reaſonable that both the Pariſhes ſhould 

Val contribute to the Repairs of it. 2 : 

108 | | This Caſe was moved again at another Day; and per | 
| Curiam, no Pꝛohibition ſhall go, foz now the Church of 2 


4 | St. Mary is taken away, and the Church of St. Swithin, by F 
"RA | _- the erpꝛels Mozds of the Ack, made the Pariſh-Church ok! 
_ | both Pariſhes, in all Reſpeits as ik it had been always ſo; 
and it was not the Intent of the Statute to Diſcharge the 
4 Pariſh of St. Mary from contributing to any Pariſh-Church, 
34 | — would be, if they were not chargeable to the Repair 
8 | bk this. | _ | 5 ö 
44 37 H. 8 c. 21. Holt C. J. here ſaid, That upon an Union at Common 
4 Law, oz by the Statute of Hen. 8. though one Church be 
44 united to another, pet this does not unite the Pariſhes, o: 
bind the Pariſhioners ok the Church united, to reſo2t to 
the Church to which the Union is made; but it is only an 
Appꝛopꝛiation of the one Church to the other, by which 
the Incumbent, and his Succeſſoꝛs of ſuch other Church, 
ſhall be Parſons of the Church united, to celebzate Divine 
Service, cc. | 


1 rrin. 1:3 Holt C. J. Ok common Right the Diſpoſition of Pews 
| | cate; W. 3 in a Church belongs to the Dzdinary, but the Pariſh is 
554. bound to repair them; and it is only Refiancy that makes 
a Right to a Pew in a Pariſh; fo2 if one Purchaſe a Pen 
there, and after leaves the Pariſh, his Intereſt in the Pen 
is gone; and if he ſhould return again he muſt renew his 
Intereſt; but if a Perſon ceaſes to be a Houſe-keeper, 
but continues ill in the Pariſh as a Lodger, and goes ta 
Church, and is taken Notice of as a Pariſhioner, his It 

tereſt which he had in the purchaſed Pew continues. 
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Britton verſus Standiſh: Trin. 3 Ann. ; 


pe Parſon of H. libelled againſt Britton, fot not ( 4.) 
1 1 coming to his Pariſh⸗Church on Sundays, and not e cg 

teteiving the Sacrament at Eaſter: The Queſtion was, 188, 85. 

AAhether a Pariſpioner is bound by Law ts come to his 


own Parich⸗Church, oz whether he is excuſed it he gs to 


| Z come other Church, as it appeared the Plaintiff vid? 


It was ſuggeſted fo2 a PDꝛohibition, that the Determina⸗ 
tion of the Bounds of Pariſhes, and the Interpꝛetation of 
the Laws of the Realm, belonged to the Cempozal 
Courts, and that by them no Man is bound to go to his 

 # »varth*Churrh, ſo he go to ſome Church, and the Defen- 


| 1 dant did conſtantly reſozt to another Church. And Day | 
being given by the Court fo2 Hearing Counſel of both Lins. 8. 143, 


Sides; it was inſiſted againſt the Pꝛohibition, that by the 5 


3 Statute 1 Eliz. c. 2. every Pariſhioner is obliged to come , Cro. 480. 
to his Pariſh-Church, which Statute is ill in Fozce, and : Lev. 165. 
hq not altered by any ſublequent Ac, but only by the Ack of 


Toleratlon in reſpe# to Diſſenters: On the other Side it 
was admitted, that the Mozds of the Statute 1 Eliz are, 
that every Pariſhioner ſhall repair ts his Pariſh-Church; 
but that thoſe Nlozds were co2refed oz explained by ſubſe- 
quent Statutes, particularly the Statute 3 Jac. 1. c. 4. by 


uVhich every Partſhioner is required to repair to his Patiſh- 


| Þ Church, 02 to ſome other Church. "= 
Holt C. J. Pariſhes were inſtituted fo2 the Eaſe and 
Benetit of the People, and not of the Parſon, that they 


might have a Place certain to repair to when they thought 
| 2 convenient, and a Parſon from whom they had Right to 
= receive Inſtruſtions: And if every Pariſhioner is obliged 


> togo to his Pariſh-Church; then the Gentlemen of Grays- 


Inn and Lincolns-Inn muſt no longer repair to their reſpec⸗ 
| 2 tive Chapels, but to their Pariſh⸗Churches, otherwiſe they 
may be compelled to it by Eccleſiaſtical Cenſures. He 
| 2 doubted whether Pariſhioners are compellable by the Eccle⸗ 
| 7 flatiical Laws, to repair to their Pariſh⸗Churches on Sun- 


days; but agreed, that it was not commendable fo2 a Pa- 


4 riſhloner to abſent himſelf humoꝛoully from his Pariſh. At 
| 2 another Dap, the Chief Juſtice held, that if a Man repair- = Rol. Rep. 


| 7 ©dto any other Chapel, it would be a good Excuſe fo? his 47: 
ut coming to his Pariſh-Church; but then he muſt plead 40). 


Hard. 406, 


tit: he alſo laid, that if the Plaintiff in this Pꝛohlbition, 
i 1 — | was 


1 
"ER 


. 
was a pꝛokeſſed Churchman, and his Conſcience would per 
mit him ſometimes to go to the Meetings of Diſlenterg 
that the Ad of Toleration would not excuſe him fo2 not 
| coming to Church, fo2 that Act was not made to give Ea; 
. 4 People. At laſt a Rule was made fo2 a Pꝛoh. 
on. | | f 
Powel J. The Reaſon why Pariſhioners ought to 9 
to their Pariſh-Churches, is not fo2 the Parſon's Bene. 
fit; but becauſe he having charged himſelf with the Cure 
of their Souls, he may be enabled to take Care of that | 
Charge. | 2 | 
| | See Fees. 


C L A I M. 
Anonymus. Hill. 5 W. & M. 


T Niſi prius in Middleſex, a Fine and five Pears 
being given in Evidence upon an Ejeftment in 
Bar of the Title of the Lefſo2 of the Plaintiff, 
the Plaintiff ſhewed that at the Time of the | 

Fine levied he was an Jnfant, and that within thzee Years | 

he came to the Lands in Queſtion, and at the Gate of the 
Houſe ſaid to the Tenant, that he was peir of the Pouſe 
and Land, and fozbad him to pay moze Rent to the Or: Þ 7 
fendant ; upon which it was demanded, if he entred into! 
the Þouſe when he made the Demand; it was ſaid no. Up Þ Þ 
on which it was ſaid, that the Claim at the Gate was not 
ſufficient, which was agreed; but then it was pꝛoved, that 
he entered the Houſe when he made the Claim, which being 

co inſtante, it was well enough. 

Per Holt C. J. Tho' the Claim was but at the Gate; 
but after it appeared that there was a Court befoze the 
Þouſe, ſo that tho' the Claim was at the Gate, yet it was 
upon the Land, and not in the Street; and therefoze it Þ 
was ruled to be good without Queſtion. 8 | 


Leonard 


5 24 


5 
1 


5 
* + 
4 OTE. 
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"COL Lamas 


| Leonard verſus Stacy. Paſch. 3 Ann. 


| 1 18 fo2 entring the Plaintiff's Houſe, and taking (2.) 
| 2 away his Goods; Defendant juſtifies by Uirtue of a 5 Med. 139. 
| Þ# Replevin, out ok the Sheriffs Court in London, and a 


Pꝛetept thereupon to J. S. an Officer, and Defendant came 


4 in Aid of him. Plaintiff replies, That befoze the Taking 


away the Goods, he claimed Pꝛoperty in them, and gave 
Notice thereof to the Oefendant; and the Queſtion upon 
a Special Uerdi# was, Whether the Taking away, after 
Claim of Pꝛoperty and Notice thereof, did not make him 
a Treſpaſſer ab initio Held per tot. Cur, That he was a 
 #® Treſpaſſer ab initio, foꝛ tho' the Claim ought to be to the 
Sheriff oꝛ Officer, and a Claim to a Perſon that comes to 


Aſſiſtance, is not enough to the making the Execution ille- 


eli. 


gal, if the Officer does not deſiſt; yet if the Claim be no- 
 * tified to him that comes in Aid, he at his Peril ought to 


Jud' pro Quer per tot Cur”. 


1 — 
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COLLEGES 
Parkinſon's Cafe. Mich. 1 W. & M. 


I was moved fo2 a Mandamus fo2 him to be reſtozed 
Y to a Fellowſhip of a College in Cambridge, who 
was actually poſſeſſed of a Freehold therein, but 

was expelled, 
Per Cur denied, becauſe there was a Uiſito2 there: And 


| I Holt C. J. ſaid, that every College hath a Uiſito2, either 


by appointment of the Founder oz the Law; if it be a Lay 


| F one, the Founder oz his Heirs; and if an Eccleſiaſtical one, 


dhe Bithop of the Dioceſe is the Uiſitoz, and from whoſe 
- F Sentence there is no Appeal to this Court, eſpecially in 
the Caſe of a Fellowſhip of a College,, which is a Thing 


| T = ar all concerning the Publick. A Fellow o2 Member 
dt any College of Scholars oz Phyſick, are on pꝛivate 


| 7 founders; koꝛ which Reafon, this Court cannot take No- 


| > Foundations, and governed by particular Laws of the 


tice 


3 Mod. 265. 


Sid. 94, 152, 


„898. 
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tice of their pzſvate Ozdinances: Beſides every Fellow of 
a College, when he is admitted to a Fellowſhip, actepts i; 


under fuch a Condition, that he ſhall ſubmit to the 9. 


vernment of the Uiſito2 of that College; and if any Jhjy 
ry is done to him by an inferio2 Officer, his Remedy is by 


_ Way of Appeal to the Giſitoz. 


4 Mod. 241, 


. 


Skin. 596, 


| Dyer 296. 


T . was charged: And it was ſaid, that there are ſome 
- Treaſons, fo2 the receiving oz abetting Perſons guilty of 
which, it is not Treaſon, &. | 9 
Holt C. J. The Commitment by the Secretary 1s 
good: But the Warrant ok Commitment is not cer- 
- Fain enough; it does not expꝛels foz what 9 
| "M * | 2 | 


U 


By Holt C. J. The Colleges in the Univerſities art 
Lay Cozpozrations, {> 

In the Caſe of St. John's College. The Uiſito2 is made 
by the Founder, and the pzoper Judge of the pzivate Laws 
of the College; he is to determine Offences againſt thoſe 
Laws: But where the Law of the Land is diſobeyed, this 
Court will take Notice thereof, notwithſtanding the Ui: 
to2; and then the pꝛoper Way to put it in Execution is by 


o 


the Writ of Mandamus. 


2 Ah. af 2 0 2 * 


E 
— "Ie: Fe So * 


COMMITMENT. 
The King verſus Kendal and Rowe. Mich. 7 W.z. 


ON a Return to a Writ of Habeas Corpus, it 
appeared that the Defendants were committed 
by the Secretary of State and a p2ivy Cout: 
ſello2; and the Cauſe erpzefſed in the Warrant 
of Commitment, was fo2 High Treaſon, fo2 being aiding 
and aſſiſting to Sir James Montgomery, who was charged 
with Þigh Treaſon and in the Cuſtody of a Meſſenger, to 
make his Eſcape. | — 

To this Return ſeveral Exceptions were made; to the 
Authozity of the Secretary ok State in making Commit⸗ 
ments, &c. and fo2 that the Cauſe was not ſufficiently er: 

zefſed, fo2 the Pzfſoners were committed fo2 being aſiſt 
ng to the Eſcape of Sir James Montgomery charged with 
High Treaſon, without ſhewing koz what Treaſon Sit 


= 
8 
=. 


1 


ee 


COMMIT N 

S Sir James Montgomery was charged, which is neceſſary, 
fo2 the Defendants would be guilty of the ſame Species 
of Treaſon, as Sir James was : Ik he was guilty of ſcvy- 
ing Kar, the Defendants would be alſo guilty of this 
Rind of Creaſon, and ſo of the other Kinds; and fo2 this 


Reaſon the whole Court agreed, that they ſhould be bailed. 


as to the Exception, that the Tommitment ok Sir James 


to the Cuſtody of a Meſſenger was unlawful ; and that it 
ought to have been to the County Gaol, acco2ding to the 
Statute 5 Hen: 4. and therefozg his Impziſonment being 
unlawful, his Eſcape out of ſuch unlawful Cuſtody, was 


not High Treaſon: —« 48 
Holt C. J. doubted it in this Caſe; fo2 though he did not 


appꝛove of theſe Commitments, unleſs koz a ſhozt Time, 


in o2der to the Offender's being examined, bekoze he is com⸗ 
W mitted to Gaol, which is fo2 the Benefit ok the Pziſoner, 
= as there may be Reaſon not to commit him; yet he ſaid, 
that ſuch Commitment to a Meſſenger, although it be ir⸗ 
regular, it is not void, thercfoze the Eſcaps would be 
Creaſon. | | 2 : 


The King werſus Bethel. Paſch. 7 W. 3. 


Holt C. J. II Juſtices of the Peace commit Felons, it is 
WE to the Keeper of the Pꝛicon; but where the 
Court commits, 'tis to the Sheriff, who is their Dfficer, 


_ Cz.) 
5 Mod. 21, 
23. 


to whom the Court muſt award a Capias, and not to the 


Keeper. Jt does not appear that Bethel was in Execution, 
fo; a Commitment to the Gaoler is not any Commitment 
im Execution; it muſt be to the Sheriff, the Gaoler being 

but an under Officer, and it makes no Difference, that 


I--Sid. I44- 
1 Keb. 508. 


this Commitment was in Court, being there in Lien ok 


Pooceſs: Me in this Court cannot commit to the Gaoler, 
but to the Sheriff; fo2 though we have a Barſhal, and a 


ö Piiſon ok our own, yet we may commit to the Sheriff, 


and we have often committed to the Gate-houſe. Tis 
treue, the Gaoler muſt take Notice of a Commitment to 
him, on the Return of a Habeas Corpus; but it is no other- 
wiſe good than as he fs Servant to the Sheriff: And the 
Law takes Notice of a Gaoler, as one that has the actual 
Cuſtody of the Gaol, ſo that it is criminal in him to ſuffer 
a voluntary Eſcape. The Paiſoner was remanded, and 
put to his Crit of Erroz, 1 Salk. 348. 
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4. 


3 Salk. 12. 


Bird verſus Stroud. Trin. 8 W. 3. 


N Aﬀton on the Cafe, the Plaintiff declared, that he 
being poſſeſſed of a Tenement to which he had, and 
| ought to have Common of Paſfure in a certain 
Place, the Defendant had digged Conep-Bo2oughs 

e, per quod, &c. | N 


To this Declaration there was a Demurrer, upon which 


the Plaintiff had Judgment in C. B. and on a UWerit of 


Erxtoꝛ in this Court that Judgment was affirmed: The 
Dbjeftion was, that the Plaintiff had not ſhewed any Titic 


to this Common by Gzant 02 Pzeſcription.” 


2 Cro. 43. 
a2. 
1 Vent. 356. 


Holt C. J. The Action is grounded upon the Poſſeſtion; 


and by what appears the Defendant is a meer Stranger, 


beſides the Title is not traverſable, but to be given in E- 


. vidence upon the Trial of the Illue, therefoze it need not 


j C2.) 
1 Lutw. 46. 
Mod. Cal. 19. 


be ſhewn ; and ſo it was adjudged. 


Crowther werſus Oldfield. Paſch. 2 & 4 Ann 


F "ASE dz diſturbing the Plaintiff in enjoying Com: 

— mon, appurtenant to his Meſſuage, ſetting fozth, 
That he was ſeiſed of a Þouſe, and ten Acres of Land, &c 
Parcel of the Pano of W. which he held by Copy of 
Court-Roll in Fee, accozding to the Cuftom of the ſaid 
Mano? ; but did not ſay Ad voluntatem Domini; and that he, 


and all the Tenants of the ſaid Mano, had Time out of 


Mind Common on the TUaſtes of the ſame Manoz, fo? all 
Beaſts levant and couchant upon their Coppholds ; and he 


was diſturbed by the Oefendant. 


Upon Not guffty pleaded, the Plaintiff had a Uerdit; 


but becauſe thoſe Wo2ds were left ont of the Declaration, 


and it did not appear but the Plaintiff might have a fel⸗ 
ſimple at Common Law, and then he ſhould have pꝛeſcribed 
in his own Name; whereas he had p2eſcribed, that he, ds 
Tenant, and all other Tenants of that Manoꝛ, had Right 


of Common there: Altho this was after. a Uerdit, which 
had found the Cuſtom of the Manoꝛ, and that the hoes 
WS ö wer 
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S COMMURNRS 147 
W were Parcel thereof, yet the Judgment was arreſted, in 


1 B. | | | : 
*. Writ of Erroꝛ being hereupon bꝛought in this Court, ; Salk. 13, 
it was agreed, that a Man cannot be a Copyholder, no2 an . | 
Eſtate be a Copyhold Eſtate, tho' it be held per Copiam Rotu- 
lorum ferund conſuetudinem Manerii, uuleſs it be gifg ad volun- _ 
tatem Domini. But it was argued, that the Plaintiff had ro. 418. 


tte Poſſeſſion, and that is ſufficient againſt the Defendant, 2 Cro. 315: 


2 Saund. 136. 


o ts a Stranger, and a Arong deer: Which is very . Ned. . 


— but if he will ſet fazth a Title, as he had done in 
this Caſe, and that Title is inconſiftent in itfelt, a Ker dect 
will not help it; now here he could have no Title as a Ca⸗ 
pyholder, becauſe it dath not appear that de held ad volun- 
| tatem Domini, and he could have none as a Freeholder, be- 
cauſe he had pzefrribed in the Panoꝛ; fo that his Title be- 
ing ablurd and fnconfiftent, the Declaration muſt be ill; 
and fo2 that Reafon it fs here fald, the Judgment in C. B. 
was now affirmed in this Court. 
| Holt C. J. A Copyholder hath Right or Common, either 
as belonging ta hes Eſtate, oz to his Land. There it be- 
| fongs to his Effate, and as fuch he claims Common in the 
Low's Waffe there, if the Copyhold fs mfranchifed, the 
Common fs loſt and erttinguffhed, after the Eſtate is gone. 
The other Common as belonging to his Land, viz. where 
a Copyholder hath Common in the Waffes of another 
Vano2; in that Caſe the Common is not loſt by an Inkran⸗ 
chiſement of the Copphold, becauſe though the Eſtate is 
gone, the Land Nfl continues. And the Chief Juſtice 
| thought, that as the Pleadings were here, the Comman » Salk. 363, 
might be ſafſy to belong to the Copphold Tenement, 6“. 
lince it belonged to the Copyhold Eftate; fo2 that which 
belongs to the Eſtate belongs to the Tenement. And 
the Court held, that now after Uerni# this Eftate of the cro. Jac. 
{ Plaintiff mit be taken to be a Copphold Eſtate, becauſe it 255, 499- 
is both laid and found, that the Tenements were Parcel 9 51. 
of the Panoz; and that by Cuſtom, the Plaintiff, as a 1 jon. 319. 
Cuſtomary Tenant has Common; all which is impofſible, 
unleſs the Tenement was Copyhold; and therefoze muff be 
—— ſuch, though the Mods ad voluntatem Domini were 
omitted. | | 
vere it is ſaid the Judgment was reverſed, after great 
Ofliberation 


CON. 
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(1.) 


Caſes W. 3. 
5 03. | 


ik 
. 
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CONDITION. 
Atkinſon Ver ſu s Morrice. Paſch. 1 } W. . 2 


give A. ſo much koz the Uſe of a Coach and Hozles 
fo2 a Pear, and A. agreed further with M. to keep the 


T Caſe, befoze Holt C. J. at Guildhall. M. agrees t 
Coach in Repair. Jt was averred, the Coach and 


Hozſes were delivered to M. but nothing of the Repair, 


And Holt C. J. held upon this Evidence, that Repair: 


ing was not a Condition pꝛecedent, and therefo2e need not 


be averred: But if the Agreement had been, that A. had 
agreed to give M. a Coach and Pozſes foz a Pear, and to 


repair the Coach, and that foz that M. pꝛomiſed ſo much 


MDoney, then the Repairing had been a Condition pzecedent 
neceſſary to be averred. And tho in this Caſe it was not 
expꝛeſly averred, that M. had the Uſe of the Coach fo) a 
Pear; yet it being ſaid it was delivered to him, it ſhall be 


ſo intended, if the contrary be not ſhewn on the Defen- 


C2.) 
I Salk, 172. 


Co. Lit. 206. 


1 Leon. 189. 


dant's Side. | | 
And Judgment pro Quer. above. 


Pullerton verſus Agnew. Trin. 2 Ann. 


'Cire facias againſt Ball, reciting a Recognizance taken 
in the Time of King William 3. wherein the Condition 


was, that the Dekendant ſhould render his Body Priſonz 


Mar. Mar. Dom. Reginz nunc; it was urged that the Condi- 


tion was impoſſible, and in Conſequence the Recognizance 


Et per Holt C. J. Where the Condition is under-waittet 
oꝛ indozſed, there that — is void, and the Obligation 
ſingle: But where the Obligation is Part ok the Lien it 
ſelf, if the Condition be impoſſible, the Obligation is void. 


— 


CONFESSION. 


jones verſus Bodingham. Trin. 8 W. 3. 


king in B. by Pꝛoceſs with an impoſſible Teſte, virtute I 173. 
cujus, &c. and traverſed the Taking in A: Iſſue was joined, 
and found fo2 the Plaintiff, and Damages aſſeſſed. 
| This Iſſue was held immaterial, ko; it is all one where the 
Defendant took them, ſince without Warrant, the Pzoceſs 
being void; ft was moved then fo2 a Repleader. =. 

Et per Holt C. J. It cannot be where there is a Tref: Cro. Elis. 
paſs confeſſed. The Uerdi# was ſet aſibe, and a Writ of zi Cg: 
Jnquiry awarded; becauſe the Iſſue being immaterial, the , 3. 
Jury had no Power to enquire of Damages. The Plain- 3 Cro. 52. 

| tif had Judgment on the Confeſſion, and not upon the Ger⸗ re. 3. 
dick. Vide Mo. 696. Yelv. 89. 1 Cro. 25, 214. Hob. 327. 2 Lev. 133 
2 Ro. 99. 3 Cro: 722, 778, 227, 214, 445. 2 Cro. 678. 


1 Saund. 128. Ray. 458. A 


1 fo2 taking in A. Defendant juttified a Ta- C 2- ) 


Hill. 9 W. 3. 4t Niſi Prius ar Guildhall, coram 
Holt Chief Juſtice. = 


Ndebitatus Aſſumpſit verſus A. and B. and Judgment ver- (2.) 
ſus A. by Default ; B. pleaded Payment; and Iſſue there- | , 


1 Saund. 230. 
upon. 5 ; 42211 : TTY Cro. El. 701. 
Ft per Holt C. J. No Finding upon this Iſſue can dif- 
| charge A. fo; he has confeſſed the Whole. | 
Qtde Bargain and Sale, and Bonds. 
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CONSPIRACY, 


Savill verſus Roberts Mich. 10 W. 3. 


45 Na Crit of Erroz of a Judgment in C. B. in an 
Carthew Aion. on the Caſe in Nature of a Conſpiracy, 
Mod. Gf bzought by Roberts againſt Savil and others, for 

£6 E maliciouſly cauſing him the ſaid Roberts to be in- 

ditted, with other Perſons, of a Riot, of which he had been 

duly acquitted. The Plaintiff in the Action had a Gerdi; 

and upon Motion in the Court of Common Pleas in Arref 

of Judgment, whether this Adion would lie oz not, it was 
bheld that it would, | | . 
3E. z. 19. Akter ſeveral Debates in this Court, the Judgment was 

. PEE 

2 Cro. 44. And Holt C. J. ſaid, Becauſe the Plaintiff hath ſuffered 

— Damage in his Pꝛoperty, this Aﬀion will lie. Foz no Yan 
11 who is indicked can be diſcharged o2 acquitted, without con- 

F. N. B. 106. iderable Expences laid out to defend himſelf, and therefor 

1. the Action is maintainable fo2 the Reparation of that Loſs. 

2 Keb. 473, There is a Oifference between Afﬀion on the Caſe, which is 

476, 497- in nature of -a Conſpiracy, and a Writ of Conſpiracy at 

. Common Law; fo2 in this Caſe the Damage ſuſtained is 

| the G20und of the Action, but in the other it is founded 
meerly on the Conſpiracy, And if the Defendants are con 
vifted, a villainous Judgment is given againſt them; there- 
koꝛe the Writ of Conſpiracy doth not pꝛoperly lie in any 

Caſe, but where it was to indi the Perſon of Treaſon o: 

Felony; by which his Life was put in Danger; and all 

other Caſes of Conſpfracy mentioned fn the Books, were 
but Actions on the Cafe. Now here the Jury having found 

that Roberts was indifed malicioufly, and without Cable; 
tho' the Jndifment was but fo2 a Treſpafs, yet tis reaſon: 
able the Plaintiff ſhould have Judgment fo2 the Loſs which 
the Juro2s find he hath ſuſtained by the malicious Pꝛolech⸗ 
tion, made by the Defendant in the pꝛincipal Action. Tho 
withal the Chief Juſtice expꝛellp declared, that theſe kind 
of Actions ought not to by encouraged ; and that the Judge 
bekoꝛe whom any of them are tried, ſhould hold the lai 
tiff to a P2oof of expꝛeſs Malice in the Defendant, in the 
Pꝛoſecution by way of Tnditment ; fo2 otherwiſe the Plall⸗ 
tiff muſt be nonſuit. | 13 
| yp 8 | ure 
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I CONSPIRACY. 


Muriel verſus Tracy, Jenkins and others. Paſch. 
7 „ 3 Ann. n 


I was an Aﬀion ok the Caſe in Nature of a Conſpiracy, (2.) 
[ wherein the Plaintiff declared, that the Defendants, by Mod. cat 
E Conſpiracy between them had to ver and opp2els him, did, 9, 70. 
by Pietence of a Warrant from a certain Juſtice of Peace, 
arreſt him the Plaintiff, and carry him bekoze the ſaid Ja⸗ 
| ftice, who at the Perſuaſion of Tracy refuſed to bail him, 
| tho' good Ball was tendered; on which he was committed 
to Pziſon, where ſuch Sums of Money were extozted-from 
him; and it was not laid in the Declaration that it was 
without pzobable Cauſe. | 
= Holt C. J. The Circumſtances ok the Evidence ſhew it 1 ven. 86. 
to be all one Chain of Malice; and if the Declaration "i 
were good, the Evidence would maintain it: But the Decla- 
ration is ill, fo2 not alledging it to have been done without 
| probable Cauſe; and there can be no Conſpiracy in taking 
up one by a legal Warrant, eſpecially it not being ſo laid; 
therefoze he willed them to withdzaw a Juroz. This being 
in Nature of a Conſpiracy, the Chief Juſtice ſaid, All might 
be acquitted to one, and he found Guilty. 


The Queen veſus Beſt & al. Trin. 3 Ann. 


12 Defendants were indicted, fo2 that they being (3.) 
ſcandalous and wicked Perſons, in ozder to oppꝛeſs Mod. Cal. 

and defame one P. P. and ta get to themſelves unlawful l ,., 

Gains ok Money from him, they did falfly, wickedly and 

maliciouſlp conſpire, contrive and agree among themſelves, 

kallly to charge the ſaid P. with being the Father of a Ba- 

ſtard Child, with whom they pzetended a certain Woman 

| to be then big; and that in purſuance thereof, they ding 

| falfly affirm him to be the Father. There was a Demurrer 

to this Indikment, and ſeveral Exceptions were taken to 

| it; fo2 not averring that P. was not the Father of the ſaid 

| Child, and that he was innocent, &c. 44272 

Holt C. J. A Conlpiracy to charge falfly is indickaßle, 

but the Party ought to ſhew himſelf to be innocent; fo2 

People may lawfully meet, and contrive and agree to chitge 

| guilty Perſon; and to ſay that they met and agreed to 

charge kallly, J think will not be enough, without wo 

| the 


* | | ————— 
the Foundation ok the Falſity, viz. the Party's Innotenty. 
And here, if the Defendants had pleaded Not Guilty, they 
muſt have been acquitted. Indeed this is not an Indiz. 
20cro. 31,8. ment fo2 a foꝛmed Conſpiracy, which requires an infamgyg 
Hob. 219. Judgment, and Loſs of Liberam J. egem, as-upon Convigigr 
| on Attaint, and foz which an Inditment will not lie till ge. 
quittal, o2 Ignoramus found, But this ſeems to be a Con. 
ſpiracy oꝛ Confederacy to charge one falſly, which ſure is ; 
Crime; and it is a Crime fo2 ſeveral Perſons to join an 
_ agree together to pzoſecute a Man Right o2 Wrong: It in 
an Indifment fo2 ſuch Confederacy you p2oceed further, 
and ſhew a legal P2oſecution thereof, there you muſt ſhiey 
the Event, as Acquittal, 8c. but where you reſt upon the 
Confederacy, it will be well without moze 
Per Cur. This is a Conſpiracy to charge one falfly with 
Fomication, which tho' it be no Crime at Common Lay, 
vet is puniſhable in the Spiritual Court; and a Conkede⸗ 
racy to charge with a Thing that is a Crime by any Lay, 
is indiffable, - BR 
Judgment thereon fo2 the Queen. 


CONSIABLES. 
dhe King verſus Bernard. Mich. 8 W. 3. 
(Y an Indiäment, ſetting koꝛth that Bernard was 


ZSY 

2 Salk, 502. choſen Conſtable in a Cozpozation, accozding to 

the Cuſtom there, in due manner, and he refuſed 

to take upon him the Office ; to which Indickment 
there was a Demurrer. 

5 Med. 1271, Holt C. J. At Common Law all Conſtables were choſen 

1 No4-13- at the Leet, and where there was no Leet, at the Turn; 

535, 341. but whether by the Steward oz the Þomage Jury, has been 

: Baff. 174. a great Queſtion. Put without Queſtion, a Cozpozation 

ok common Right cannot chuſe a Conſtable. Tis true, b) 

Cuſtom they may do it, as having the Government of the 

— repoſed in them; but then they muſt pꝛeſcribe fo? this 


- 500 


Cale 
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Caſe of the Village of Chorley. Trin. 11 W. 3. 


193 Uillage having no Conſtable, by an Ozder of (2.) 
1 Seſſions the Juſtices of Peace appointed one to ſerve 27% 
there: Their Authozity wherein was conteſted. EE 
By Holt C. J. A Qillage and a Conſtable are Coyrela- 
tives, but a Hamlet has no Conſtable, And tho' a Confta- 
ble may 'be.choſen in the Tourn oz Leet, the Juſtices of 
| Peace have all along exerciſed a Power of appointing Con⸗ 
SW ſtables, and we will intend that they have a ſufficient Au- 
E thozity fo it; but the Statute 13 & 14 Car. 2. c. 12. gives 2 Jon. 214. 
them Power to do ik only fn the particular Caſes therein 
mentioned. And as to the Authozity of a Conftable out of 
bis Pariſh he laid, It a Warrant be direſted to the Conſta⸗ 
ble by Name, commanding him to execute. it, altho' he is 
not compellable ta gs out of his own P!ecinf, yet he may 
if he will, and ſhall be juſtified fo2 lo doing: 'Tis other- 
wiſe if the Warrant be direfed generally to all Conſtables, 
Kc. here no Conſtable can execute the ſame out of his Pꝛe⸗ 
@ cinf, fo2 it ſhall be taken reſpeftively. = 
Per Holt C. J. No Man that keeps a Publick Houſe Mod. cat 
ought to be a Conſtab le.. 42. 


Ĩ lers Caſe. Paſch. 12 W. 3. 
| A An Infant ſued a Crit of Appeal againſt R as 7% 
0 


Heir to C. fo2 the Purder of C. and D. was 1 Salk. 176, 
admitted as Prochein amy to A. after the Writ 77: 
was ſued out, and befoze it was retoznable, at 
the Day of the Retozn, the Court was moved that the 
Sheriff might retoꝛn his Crit. The Under-Sheriff tn his 
Excuſe ſhewed, That the Jnfant, with ſome of his Rela- 
tions, came and required him to delivet the Writ to them, 
and that he deliver'd it accozdingly. It was inſiffed, that 
it was uſual fo2 them to deliver Writs back to the Party 
when deſired; and tho the * was an Inkant, pet ” 
: | r | mig 


T — of the Guardian, and ſo is the Crit. The Infant 


(2.) 
6 Mod. 27. 
S. C. 1 Salk. 


321. 
6 Mod: 113. 


— away. It immediately after ſuch Execution, the 
ſturbance of the Execution, fo2 which an Attachment ought 


| 6 Mod. 113. 
298. 


2 Bulſt. 5 _, 5 And may diſavow his Suit. 1 Roll. 288. 


and he has no moze Power over it out at Court than in 


: ConTE MPT. 


might recal the Writ, koꝛ he may diſavow his Guardia 


J. contra, The Suit is ſiſdjet only to the D;. 
can no moze diſpoſe of the Writ than he can. pzoſecure it, 


Court; The Unver-Sheriff has delivered the GUrit with 
out Authozity, and this is a Contempt. Et per omnes ju. 
ſtic, præter Turton; The Ander ⸗Sheriff was fined and coin: 
mitted, notwithſtanding his Clerk in Court offered to un 
bertake f02 the Fine. 


Kingſdale verſus Mar ann. Mich. 2 Ani, 


J< appeat d by Affidavits, that Polleſton was delfveret 
by Hab: fac. Poſſeſ. at nine o Clock in the Boznſng, any 
at Sit 9'Clock at Night the Plaintiff was bly turn d 
out of Poſſeſſion : The Court held, That upon an Haber 
fac. Pollel. it is not a compleat Execution, 1 the Sheriff 
oꝛ his Bailiffs delſver the Poſſeſſion to the Party, and are 


efendant turns him out ok Poſſeſton, it would be a Di: 


to go. But here they doubted, Whether after ſo many 
Þours it could be look d upon as a Diſturbance of Execu- 
tion; therefoze the Rule was to ſhew Cauſe why an Attach: 
ment ſhould not go. Powell cited a Caſe in the Common 
Pleas, Where upon an Entry upon the Plaintiff the ſame 
0 4. had Execution, the Court granted a new Haberc 

c. Poſſeſ. 

To which C. J. Holt anſwered, fo they might, tf — 
firſt Execution wete ndt — otherwfſe- not. Quod 
&urig conceſſit. 
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cContinuance and Diſcontinu- 
en e e OO 1 


Stephenſon verſit Etlierick Mick 1 W. & NI 


| TUdgment upon a Demurrer, and a MUrit ot Jnquſry (t.) 
was executed and returned; the Plaintiff, thinking 72" . 
J be had too little Damage given, moved that he « bow. 63, 
might diſcontinue; and 1 Cro. Earl of Oxford's Caſe : 
and Leon. were cited, that he might diſcontinue; fo2 the 
Judgment upon Oemurrer, is but the Award of the Court, 
| and but interiecnte ggg. . 
| Holt C. J. It is diſcontinuable by Conſent, but not 
without. 1 Roll. Tit. Diſcontinuance. That tis not dif- 

| tontinuable by the Court after Uerdi#; without the Defen- 
dant's Conſent, which voth not differ from this Cale; and 

tag ſaid, if the Plaintiff ſhould on Purpoſe omit the 
Lontinuantes, the Defendant may enter then without his 
| Conſent, and the Defendant may bzing in the Writ of 
Inquiry, if the Plaintiff do not. * 
Dolben and Eyres J. The Plainti@ in this Caſe cannot 
| diſcontinue, and there is no Difference between this Caſe 

| and that of a Diſcontinuance after Uerdif : And Dolben 

| laid, he Had two oz thꝛee Caſes to the ſame Purpoſe, and 

- _— veratious and miſchievons to difcontinue in 
| fucha Caſe, 5 | 


Wallwin verſus Smich. Trin. 3 W. & M. Ror.z6r. 


Dur upon a Bond in the Cozpozation Court of (2.) 
Hereford; conditioned to perform, &c. the Defen . 3 Salk. 277, 
Jant pleaded Perfozmance. The Plaintiff repliev, and al. 27%, % 
ligned a Beach, Iſſue was joined and an Entry made, Farred. 5. 

that the Mayo: was removed, and another chaſen; but no g e 
| Day was given to the Parties, no2 any Court held; a Suat. z fl. 8 
Venire afterwards was awarded, and the Iſſue tried, Apon . 20. 
| Etroz bzought in B. R. it was objecten, that the Statute Ser 57- 
321.8. c. 30. Did not extend to inkerioꝛ Courts; and = 2 Saund. 258, 

| es | t 


4 


— 


156 Continuanee and Diſcontinuance, WE 


Paſch. ia W. 3. 


tit help'd only Diſcontinuances of Pleas 02 Pzoceſs, and 
not of the Court. 5 

But per Holt C. J. It is a remedial Law, and extendg 

to all Oiſcontinuances, as well in inkerioz as ſuperia 

Courts. Inkerioꝛ Courts have moſt need of ſuch Aſſiſtance, 


St. John and Camphell. Paſch. 7 W. z. 


— — Barth. Shower moved to amend the Demurrer to the 
Holt C. J. That were by amending the Recazd, ta 
bꝛing a Cauſe into Court which is now out of Court; foz it 
is a Diſfcontinuance; Then Sir Barth. Shower pfay'd q 
Repleader. „5 | | 
_ Holt C. J. That fanttot be after a Diſcontinuance; 
(Northy, *Tis all upon Recow). 
4 — Barth: Shower: J hope we may diſcontinue without 
Holt C. J. There is no Coſts upon a Diſcontinuance in 
—— otherwile where pou diſcontinue by Leave of the 
ourt. | | 8 | 


Holt C. J. If a Writ of Execution be taken out within 
the Pear, and the Sheriff make no Return to ft, upon en⸗ 
tring a Vicecomes non miſit breve once a Pear, pou map 
continue it, and not be put to ſue a Scire facias. 


Turner verſus Turner. Paſch. 2 Ann. 


DE BT upon a Bond, the Defendant pleaded a Com: 
; poſition ; upon Demurrer the Court gave a Rule fo! 
Judgment Niſi cauſa, and being ſtirred again the fozmer 
Rule was made abſolute. The next Day Pz. Mountague 
moved to diſcontinue, alledging that this was a ſham Plea, 
and no ſuch Compoſition ever made, and cited x Saund. 39. 
23. 2 Saund. 73. „ „5 | 
But per Holt C. J. Aftet a Rule niſi, and then i 
peremptozy Rule foꝛ Judgment, it was never done. 
| | 5 SD, 


COM 
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| The Queen ver ſus Bothel. Mich. 2 Anni. | 


b T*: Defendant was convicked upon an Jndixment (.) 


bekoze Juſtices of Peace, fo2 beating certain 4 Mod. Caf 
Officers, and not being pzeſent, no Judgment 
2 could be given in it, but a Capias pro fine award- | 
ed; then he by Certiorari removed up the Conviftion, to 
© which Objeckions were made, and the Attozney General 
moved fo2 a Procedendo, © 2", 
E Holt C. J. To remove Convifions the Writ of Certio- 
E rari goes every Day, of which Writ of Erro2 doth not lie, 
9 fo2 that is the Party's only Remedy z but Certioraries Have 1 vent. 33» 
allo gone where Writ of Erroz would have lain, foz remo- 2 $4 4's- 
ving a Convition, as to plead a Pardon, oz fo2 other . 
Special Reaſon: And he remembered a Caſe in Chief 
Juſtice Scrogg's Time, where a Certiorari was ſent out of 
this Court to remove a Convittion upon an Indickment be- 
& foze Judges of Aﬀliſe, and that the Court gave Judgment; 
it was fo2 Mozös, and there a Mrit of Erro2 will lie: 
And wherever a Conviftion is upon an Jndiftment, Writ 
bk Erto2 lies thereof; and he ſaid the Courſe of the 
{ Crown-Office was to remove Judgments ok Attainder, &c: 
by Certiorari. But here being no ſpecial Reaſon in this 
| Caſe, let Procedendo go. 


The Queen verſus Dyer. Mich. 2 Ann. 


[* this Caſe Dyer was convifted on the Statute of C 2. ) 
1 7 Jac. 1. c. 7. fo2 imbezilling Parn delivered to him to 840416. 
be woven; and the Convition ſets fozth the Complaint, 
and the Charge, and that he was ſummon'd ſuch a Day; 
| but that was impoſtible, there being no ſuch Day, ec. 
| Holt C. J. The Party ought to be ſummoned of com- 
mon Right, and it would be well to ſhew that he was ſum- 
mon d and appear'd, oz did not appear, oz could not be 
(ound to be ſummoned; and where an Ac of Parliament 
| oders the Offender ſhould be convicted, that muſt be in⸗ 
| tended after Summons, that be map have an ads 
B 0 


Copyhold Eſtates. 


unheard. 


— 


ok making his Defence ; and this ſummary Jurisdiaig 


ought to be held ffrily to Foꝛm, wherein every Thing 
Hould appear regular; - alſo the Juſttees ought to maße 
Memorandum, that ſuch a Day Complaint had been made 
that thereupon a Summions iſſued returnable ſuch a Day 


and that the Party did o2 would not appear, &c. and it s 
unlawful and abomfnable to convi# a Han behind his Back 


Der Deer ſtealers. 


Sy * _ — — — 
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Copyhold Eſtates 


King Verſus Dilliſton. Hill. 1 W. & M. 


in Ejetment, bꝛought in this Court; the Point 
was, Whether J. F. an Inkant be bound by the 
Cuſtom of the Manoz, fo as to make a Seizure 
o2 Foxfeiture of the Eftate, ko? the Surrenderee's not 
coming in to take it up on a Surrender: The Court of 
Common Pleas adjudged it fo2 the Oefenvant, and that 


| ] ( RROR on a Judgment upon a Special Cerdit 


an Inkant cannot reaſonably be pzeſimed within the 


Cuſtom. ul 3 | 
Holt C. J. J am of a contrary Opinion to my Po 


thers, who are fo2 Aﬀirming the Judgment; and that which 


3 Cro. 349. 
'2 Cro. 368. 
1 Cro. 107. 


—_— my Opinion is, that until the Heir of the Surten⸗ 
eree be admitted, the Eſtate of the Capyhold remains in 
the Surrenderoz, and then the Loꝛd's Effate remaining in 
the Surrenderoz, the Jnfancy of the Þeir of the Surten⸗ 
derte cannot affe this Caſe : The Surrenderee till 9. 


mittance hath neither a Right in oz to the Thing, no? hat) 


the Party any Remedy if the Lo2d refuſe to admit; ſo that 
tis plain the Inkant here is a meer Stranger to the Eſiate, 
and therekoze it is unreafonable that his Inkancp fhall p27 


te# another Man's Eſtate. The Jnfant is at no Proj. 


dice; fo2 is it any nioze to the Inkant's Loſs o2 Diſadvan 
tage, whether the Lo2d o2 the Surrendero2 have the Pu 


fits? the Foxfeiture is committed by the Sturrendero2, not 


by the Jnfant, i. c. in making the Eſtate to ſuch a Pan, 
who wif! not come fn and take it up, and why ſhould he — 


* | 2 


—— 


Copyhold Eſtates. 1 
W joy againſt the Lod? tis a Foxfeiture, but defeaſible ; be- 
W cauſe ft is a Condition annefed to the Eſtate,- and this ve. 
W ing the Cuſtom of the Pauoz, tis the Law of the Place, 
and being Copyhold he mtiſt perkoꝛm the Conditions re- 
W quired : This Cuſtom that obliges the Inkaut; is to en- 
W title the Lo2d to a Fine; and Infancy ſhall be extended to 
delay a Remedy, but never ta endanger it: Nom hete a See now Star 
Fine is incident by the Common Law to all Copyholds, ? Geo. i. e. a9 
and ſuppoſe the Inkant dies, the Lozd can never have Con⸗ 
ſſderation of his fozmer Fine. The Reaſon why the Law 
© takes Cate of Inkants is to pꝛeſerve the Jnheritance, and 
not the mean P2ofits; and here is no Loſs to the'Jnfatit's 
Inheritance in this Caſe, noz any Benefit to him by the 
W other Conftrittion, but only to the Surrenderoz: There- 
foze J am of Opinion, that the Judgment fs ill. But be⸗ 
cauſe all my Bꝛothers are of another Opinion, it muſk be 


Glover verſus Cope. Paſch. 3 W. & M. 


[* this Cafe, the only Queſtion was, Whether the.Sur- ( e. ) 
& 4 renderee of Copphold Lands is a, Perſon withtn the One 205: 
Statute 32 H. 8. c. 34. to enable him to maintafit Adlon ; rey. 326. 
of Covenant againſt a Leffee, as a Gzantee of a Reverfion Skino. 30. 
inight at Common Law; oz whether Copppold Eſtates are 
| within the Beanihg of that Ack, it being fomerfy help that 
they were not. | „ „„ „„ 

By Holt C. J. and the Court, The Szantee oz Surren- 
deree of the Revetfion of Copyholn Lands is within the 
Intention and the Equity of that Statute, to bzing Debt 
| 02 Covenant againſt the Leſſee, foz tis a remedial Law, and 
= Of great and nnfverfal Ufe; and abfolutely neceffary as well 

koꝛ Copyholders as others; and by this Conſiration of the 
Statute, no P2ejudice can ariſe to the Lozws of Copphold 
Hanoꝛs: And the onty Reafon why Copyholv Lands have 
been adjudged not to be within the Penning of other Sta⸗ 
tutes, ts becauſe of the Reſpet of the Lozd's Damage. 

Judgment foz the Ptaintſff, 


Benſon 


M » . . 
1 2 
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Copyhold Eſtates. 


. 


Benſon verſus Scot. intr. 5 & 6 W. & . 
F NS. | 


(3. Jedkment of Lands in Wethersfield in Eſſex; and gi 
3 Lev. 385- LE, Not guilty, and Special Uerdi# found, the Caſe was 
this: Samuel Scot, (ſeiſed in Fee of Lands in Queſtion; be⸗ 
ing a Copyhold, where the Cuſtom is, that the Mite aj 
have Free Bench of all Copyholds whereof the Pusband 
died ſeiſed) takes the Defendant to Wife, and afterwarns, 
| | Octob. 3. 1690. ſutrenders to Barbara Scot and her Heirs, 
= conditioned to be void upon Payment of 70 J. the 2oth of 
Auguſt next following, and at a Court held « June 1691. 
this Surrender was p2eſented; to be enroll'd; but befor 
Admittance the Surrendero? dies, and after his Death the 
Surrenderee is admitted: And the Queſtion was, Ik in 
this Caſe the Wife ſhould have her Free Bench? and 
'twas ſaid. foz the Dekendant, that till Admittance the Co 
_ By pyhold remains in the Surrenderoz. 1 Cro. Burgoin againſt 
| | Spurling, 3 Cro. 422. Yelv. 16. And then the Pusband died 
* _ feiſed, and conſequently the Mike is within the Cuſtom; 
and though by the Admittance after, the Surrenderee is in 
\ from the Time of the Surrender; yet *twas Caid fo? the 
Defendant, that that was only a Relation and Fiction of 
the Law between the Parties, and to prevent oz mate 
void all mean Ads of the Surrenderoz, but not to peji⸗ 
Dice the Wife, who is a third Perſon, as Co. 3 Rep. But- 
ler and Baker's Caſe, 2. That altho' the Title of the 
Surrenderee is to be computed from the Time of the Sur⸗ 
render, ſo is the Title of the Wife to be computed from 
the Time of the Marriage; koz then was her Title in. 
cepted, tho pertedted by her pusband's Death. So the 
Title of the Surrenderee is no moze than an incepted Ci⸗ 
tle by the Surrender, and only perfefed by the Admittante. 
So that the Mike here had an incepted Title bekoze the 
Inception of the Title of the Surrenderee, which was allo 
perfeited befoze the Perfeftion of the Title of the Surten⸗ 
deree, which was not till after the pusband's Death; 
whereas the Ulife's Title was perfefed by the Hul 
band's Death. But Holt C. J. and the whole Court 
held the contrary, and they denied that the (Mike had an? 
incepted Title by the Marriage in this Caſe, as CAlibes 
have to their Dower at the Common Law, but that ſhe 
had only a conditional Inception of a Title —_— — 
| 2 | 


Copyhold Eſtates. b . 


Power of the Husband, of avoiding it by Altenatfon, 
which Power the Husband had not at Common Law, fo2 
W he could not by Altenation defeat the TUife of her Dower; 
but without Doubt the husband might here have pꝛecluded 
W the Wife from her Free Bench by Alienation; fo2 the is 
not to have it except the Þusband died ſeiſed, which he 
did not in this Cale, by Reaſon of the Surrender, and 


they relied much on the Caſe in Co. Lit. 59. b. A Copy- 


E holder Jointenant ſurrenders, and dies befoze Admittance, 
the Survivo? ſhall be pꝛecluded by the Admittance after- 
ward. And Judgment was given fo2 the Plaintiff. Le- 
vin: fo2 the Defendant. Webb of the Inner Temple fo2 the 
E Plaintiff, | 


Page verſus Smith. 8 W. 3. 


© According to Datever Land may paſs by Deed with- (4. 
= Holt C. J. out Surrender, oz by Surrender ac- 3 l. 100. 
| coding to the Cuſtom of the Pano, without ſaying Ad 
= voluntatem Domini, is no Copphold: But on a Covenant 
to ſurrender Copyhold Lands to another, the Covenanto? 
ſurrendered to two Copyholders out of Court, to his Uſe; 
this was a good Perkozmance of the Covenant, fo? 'tis a + uw. 1171. 
& good Surrender. A Lo2d pro tempore having Title, by 9 
& admitting a Copyholder who hath fozfeited his Eſtate, dif- * 7 
= penles with the Fozfeiture; and that not only as to himſelf, 
but alſo to him in Reverſion, here his G2zant and Admit- 
| tance amounts to an Entry fo2 the Foxfeiture and a new 
& Gant : And a Foꝛkeiture of a Copyhold is a Determina- 
tion of the Mill of the Party; and therefoze the Low 


| — grant ft without Seiſure, he being in as of his Re: 


Head verſus Tyler. 
Holt C. J. 15 there be a Copyhold Eſtate fo2 Life, Re- Cs.) 
. 1 mainder to B. if Tenant fo2 Life fozfeit, it <5 W. 3. 


ss not ſuch a Determination as to let in the Remainder; Sund 151. 
; 28 Lom ſhall enjoy it during the Like of Tenant koz 9 Co. 107: «- 


Tt: Holt 
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Copyhold Eſtates. 


f Caſes W. Zo 
138. 


Rent and Services are Part. 


_ Holt C. J. If a Tenancy eſcheat to the Lozd it becomes 
Part of the Manoꝛ; but if the Lozd purchaſe Part, it i; 
only holden of the Panoz, and not Part of it; but the 


Aſhmond verſus Ranger. Paſch. 12 W. z. 


J Efee fo? Pears of a Copyholder's Widow, holding in 


of her Widow's Eſtate accozding to the Cuſtom, 


beings Treſpaſs againſt the Lozd, fo? cutting and carrying 


away ſeveral Timber-Trees upon the Copyhold Land, ſe. 
veral Queſtions were moved: xt, Whether the Lo2d could 
enter upon the Copyholder, and cut Trees fo? his own 
Uſe. 2dly, Tf he could not, what Remedy the Tenant 
had, whether Treſpaſs oz Caſe, oz both. 3dly, Whether 
in Caſe the Lo2d cannot cut, whether the Tenant may, 
oꝛ if the Tenant cannot juſtify Cutting, whether by Cutting 


he kozkeits his Eſtate, And it was ſaid at the Bar, that a 


Copyholder might cut fo2 neceſſary Repairs and Eftovere, 


and not otherwiſe; therefoze the Low may cut them, oz 


elſe it would follow, that here would be a. noble Wood, 
and no Body have Right to cut it; and ſo it would be 
uſeleſs to the Publick, and never to be cut in Caſe of Co- 


pyholder in Fee. | 


Holt C. J. This being by Leſſee fo2 Years, will not al: 
ter the Caſe, becauſe he is Leſſee of a Coppholder, and 
nemo Poteſt plus juris in al' transferre quam ipſe habet. But 
as to the main Point, if the Lozd cut down ſo many 
Trees, as not to leave ſufficient Eſtovers, &c. the Copyholder 


ſhall have Treſpaſs, and the Ualue of the Trees in Or 


mages; but ik he leave ſufficient Eſtovers, then he ſhall 
have Treſpaſs too, but ſhall only recover ſpecial Oamages, 
viz. f02 the Loſs of his Umbzage, &c. bꝛeaking his Cloſe, 
treading his Gzaſs, &c. And the Tenant has the ſame cu⸗ 
ſtomary o2 poſſeſſozy Intereſt in the Trees that he has in 
the Land; and if the Lo2d has a Wind to cut Trees, his 


Buſineſs is to compound with the Tenant, 3 Cro. 361. 


That Tenant may lop under Boughs, and cut fo2 Repair 
and Bote; and 3 Cro. 5. is not Law, as appears by Heiden 
and Smith's Caſe. 13 Co. If Birds build Meſts in the 
Trees, the Eggs are the Tenants, which ſhew that he his 
the poſſeſſozy Intereſt in the Trees, tho' his Eſtate be but 
fo2 Pears. And whether the Lozd may cut Trees leaving 


ſufficient Eſtovers, is very gently trod on in * gs 
I | ; ml 


n 2 8 1 
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Copyhold Eſtates. 163 
W <nith's Caſe; but no Copyholder can commit Waſte with- 
out a Special Cuſtom, but all Copyholders have Eſto⸗ 
bers of common Right, Ik a Yan grants all his Eſto⸗ 
vers, and cuts down the TWdod, oz does any other At 
whereby the Gzantee loſes the Benefit ok the G2ant, Caſe 
will lie. And ſo Yelv. and Goldsborough. Et Jud. pro Quer. 


- 


Fiſher verſus Nicholls. Hill. I2 W. 3. : 


holt C. J. HE in this Caſe, That Copyhyld Eſtates ( 7. ), 
I are ſubjet to the Rules of Law, and will 3% 99- 

not paſs by ſuch Wozds in a Conveyance as are impꝛoper 

E to paſs other Eſtates, unleſs there be a Cuſtom fo? it, 

which may and often doth diſtinguich them; as in ſome 

Panoꝛs a Gzant to A. B. C. D. and E. F. ſhall be con- 

fſtrued a Gift to A. B. fo2 Life, Remainder ta C. D. fo2 

lite, and Remainder to E. F. fo; Life, by the Cuſtom of 

= thoſe Yano2s. F 5 


martle verſus Penhallow. Trin. & Mich. 2 Ann. 
1 135 Caſe was this on a Special Uerdif ; the Cuffom (8. 


of a Wano2 in Cornwal was found to be, That eve- —_—— 


ry cuſtomary Copyhold of that Wano2 might be granted to 
thzee Perſons, to hold to them ſueceflively, ſicut nominan- 
tur; and that on the Death of every Tenant, the Lo2d 
| ſhould have his beſt Beaſt fo2 a Heriot : And a Surrender 
is found to have keen to T. N. and his Aftigns, fo2 his own 
Life, and the Lives of two others. Here the Queſtion 
© was, If this Surrender were warranted by the Cuſfom, 
do the hole, that is fo2 the thzee Lives; oz if it were 
I 3 fo2 thꝛee Lives, whether it be good koz his own 
; le.: | 1 5 
Holt C. J. Uhere the Cuſtom is to grant a Copphold 
| Eſtate fo2 thꝛee Lives, the Lo2d in Fee of the Panoz can- 
not exceed that, and a Lo2d at Will of it map go fo far; 
0 it is not material what Eſtate he hath therein; and 
lurely he that may grant foz thzee Lives, may grant fo? 
one Life; as if a Cuſtom be, that the Lozd may grant in 
| Fre, pet he may do it in Tail; fo2 Life, oz Pears; and 
| Vere the thꝛee Lives is only the Extent ok the Cuffom, but 
not ta bind a Man to the fri Fozmalfty of an Effate fo2 
thee Lives. The Danner of granting ft by this Tune 
{ 2 


— 
- 


1 64 


Copyhold Eſtates. | 


W- * 
Jpg 
1 
x 
— 


| 4 Rep. 23, 
30. . 
Cro. Eliz. 


323. 327. 
| : Roll. Abr. 
511. 

1 Leon. 56. 
1 Mod. 627. 


Cuſtom. 


9. 
2 Salk. 620. 


ok himſelf and his Heirs. It was held per totam Curian, 


2 Salk. 618. 


is, that the Tenant in Poſſeſſion may, by the Surrender ok 
his Cſtate, dekeat the Remainders. And then as to the 04. 
jeſtions made in this Caſe, that the Þeriots due to the Loy 


his Heirs Bales, is not an Eftate-tafl, becauſe it does not 


is that it be to Theee, that they ſhall not take jointly and 
in præſenti, accozding to the Courſe of the Common Ly. 
but that the firff named ſhall take all koz his Life, and the 
ſecond all fo2 his Life, and ſo of the Third: And it the 
Cuſtom will enable him to let fo2 thzee Lives, it will en. 
able him to do it koz one; alſo if the Cuſtom be to grant 
fo2 Life, the Lo2d may grant durante viduitare, tho' that be 
another Limitation than koz Life. And generaliy where 
Cuſtom is to grant to thzee Perſons fo2 their Lives, H. 
bend. ſucceſſive ſicut r.ominantur, there likewiſe the Custom 


would be loſt, if the G2zant be conſtrued good; that is not 
fo, fo2 the Lo2d would have a Þeriot on the Death of cyery 
Tenant, and upon the Death of T. N. here, and he is the 
only Tenant; and tho' he has none on the Deaths of the 
Ceſtui que vies, ft is becauſe they are not Tenants. 

It was here agreed, that if the Gzant had been to 4, 
fo2 the Lives of B. C. and D. and A. dies, without mi: 
king any Oiſpoſition of it, the Lozd ſhould have the Land 
again, againſt his own Limitation; fo2 there can be no 
Occupant of a Copyhold Eſtate, without a Special 


Aide Commons. 


Idle verſus Coke. Paſch. 4 Ann. 


Seiſed in Fee of a Copyhold, ſurrend2ed the lame to 

1. the Ale of himſelf fo2 Life, and after that to “. 
lentine his Son, and Alice his Wife, pro & durante term! 
no vitarum ſuarum naturalium & hæred. & aſſignat. prædid. 
Valentini & Aliciæ; Et pro defectu talis exitus, To the Ul? 


_ Iſt, That a Limitation of Uſes in a Copyhold Sbrrel: 
der muſt be conſtrued by the lame Rules, as if it were i 
Limitation in any other Conveyance at Common Li; 
— on the Intent of the Party is not ſufficient, as in! 

2dly, In a Gift in Tall it muſt be limited of what Pod) 
the Tſſue is to come, ſo as it may appear by erpzeſs (WWio?ds 
o; ſomething tantamount, and therefoze a Gift to H. i 


appear of whoſe Body they are to iſſue. | 
+3 1 k ; Prob 


that after her 


Copyhold En 165 


Brown werſus Dyer. Trin. 5 Ann. 


3 Jefment and Special Uerdif, the Caſe was, That A. ( xo. ) 
UH L being ſeiſed of Copphold Lands in Fee to him and his Of che Ad- 
pbelrs in Bozough Engliſh, had Jſſue two Sons by one bold 
Genter, and two Sons by another Genter, and being ſo 1f a Copy- 
W cciſed, he the 4th Pear of Car. 1. ſurrendꝛed into the Hands alter cies | 
© of the Lozd to the Ute of himſelf and the Heirs Males gren by fe- 
ok his Body, but no Admittance is found, and then he 1 
W vics, the Mike having the Lands by Free Bench during Bench of the 
her Giduity; then the Jury find, that during the Life of woman ſhall 
the Cife, all the Childzen of A. died without Jſue, except ren o 
= the eldeſt Son, then the TUife dies; mozeover, they find, ever of the 
Death the eldeſt Son is admitted in the Year ogg 
W 1653, and that ſome Time after he does moztgage the ber Death 
Lands in Queſtion to the Plaintiff ko: One hundzed may inberic 
= Pounds, and the Yoztgago? dies, and in 1688, the De- nde if 
© fendant, his Son and Þeir, was admitted; the Plaintiff cugom of 
not receiving his Money accoꝛding to the Condition, bꝛings Borough 


nn Ejeäment; and the Queſtion upon this Special Gerdick slim. 


mittances of 


1 was; Firſt, Whether A. by the Surrender 4 Car. 1. was 


= Tenant in Tail, oz whether, there being no Admittance 

upon the Surrender, the Eſtate in him was changed; fo 

= if it were, then the Jfſue in Tail would avoid the Yozt- 

gage. 2dly, Admitting there was no Jntail in the Caſe, yet 

being Lands in Bozough Engliſh, Whether the Reverſion 

» after the Oeath of A. did not deſcend to his youngeſt Son 

| by the ſecond Genter; and if ſo, the eldeſt Son, who was 

Poztgagoꝛ, could never by the Rules of Law make himſelf 

Heir to his Bzother of the Þalf-Blood; oz whether the 

| Youngeſt Sons by the ſecond Genter, all being dead in 

the Life-time of the Feme, who had a Free Bench, which 

was a Continuance of the Eſtate of her Baron, ſo that 

there could be no poſſeſſio fratris, Whether the Moztgagoz, 
who was Heir at Law, and in Bozough Engliſh to his Fa- 

ther, had not a Right to the Eſtate. 

This Caſe was argued by King fo2 the Plaintiff, and 

{ Cheſhire fo2 the Defendant. | | 

{ But to the firſt Point the Court did unanimouſly re- 

| ſolve, that without Admittance on the Surrender he did 

| (oitinue ſeiſed in Fee as bekoze, fo2 the Lo2d could other- 

| wiſe have no Remedy koz his Fine, &c. accozding to 

| 2 Cro. 403. El. 9. | 

| Fe As 


| 
q 
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(1.9 
1 Show. 329. 


44. 


22 


As to the ſecond Point the Court were divided, but they 
thought, that on the Authozity of Clements and Scudamore z 
Caſe in this Court, Hill. 2. of this Queen, that the heir 
of the youngeſt Son ſhould have the Land; but they oꝛdered 


| this Point to be argued. 


Brown verſus Dyer. Hill. 5 Ann. 


Tig Court gave this Day Judgment fo2 the Plain. 
tit; and Holt delivered the Opinion of his Bzethꝛen, 


viz. That the eldeſt Son was in of the Fee⸗ſimple, ko; 
there was no Admittance upon the Surrender which was 
made 4 Car. 1. and therefoze the Surrendero? did continue 
ſeiſed as he was bekoꝛe. 5 8 

Powell ſaid there could be no Admittance by Implication; 


to the ſecond Point he ſaid, that the Tife having this 
cuſtomary Freehold after the Death of her Childzen, and 


che dying, then the eldeſt Son ſhould take as Þeir to the 
Father, accozding to Eſtates at Common Law; and he 
ſaid, that where the Cuſtom is doubtful, tis the beſt (Ulay 


tio follow the Rules of the Cominon Law, as this Court 
| Did in the Caſe of Clements and Scudamore. | 


CORONER S. 


The King verſus Warrington. Mich. 3 W. & M. 


nire was miſawarded, fo? it ought to have been ditel⸗ 

ed to the Cozoners, on Exception to the Sheriffs al 
Cheſter, where one of them was a Party ; and fo! 

that both the Sheriffs make but one Officer, and the one 


can do no At of himſelf, | 
Holt C. J. The Venire facias is well awarded; the Ol⸗ 


I was here moved in Arreſt of Judgment, that a Vc 


jedtion is, that the Sheriffs are but one Officer, and habe 
31 Aſſ. pl. 20. 

22 Hf. 6. 5. 
Brownl Decl. 


the Sheriffalty jointly in them; but tis otherwiſe in Cale 
of a Challenge: The Cozoner is only to execute the 
Writ, when there is no pꝛoper Officer; fo? if there be 19 


Officer at all, as if the Sheriff die, the Cozoner cannit 
* erxecute 


=. 
ps 
8 
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CO RO EE & ns 
execute it. So that tis the Challenge to the Sheriff as 
impꝛoper, that makes the Cozoner a pꝛoper Dfficer ; and 
ſuppole one Cozoner be challenged, the other may execute 
W the Crit, tho the Cozoners are but ſuch one Officer as the 
W two Sheriffs are. | 
= Judgment was given fo2 the King. ; 


Dominus Rex Verſus Stikely. Paſch. 13 W. 3. 


A Perſon having killed himſelf, as was believed, feloni- C 2. ) 
= A ouſly, the Defendant being Cozoner, having ſwozn Cafes W. 3. 
W the Jury to fiqufre, and finding the Evidence very ſtrong, 
took off ſome of the Inqueſt. 

= Holt C. J. It is not in a Judge's Power to take off a 
Jurpman after he has [woꝛn. And tho' this Cozoner be a 

= weak ſilly Dan, pet that is no Reaſon why there ſhould not 

be an Jiifozmation againſt him: Foz ſuch Men muſt learn, 

they muſt not th2uſt themſelves into Offices; and the Re- 

turn ok the Inquiſition, finding the deceaſed Non Compos, 

bot being filed, it was quaſhed per Cur. 5 


The Queen verſus Clerk. Paſch. 1 Ann. 


Coꝛoner's Inquiſition finding that one Clerk as a (3.) 
5 Felo de ſe had killed himſeſf, being removed into this 1 
Court, was quaſhed; koz theſe Inqulſitions muſt not be 
tatzen by Intendment any moze than Indickments, be- 
dcaule the Party is to fozfeit his Goods and Chattels by 
their Finding. This Inquiſition being quaſhed, tho the 
HBody had lain buried ſeven Months, the Coꝛoner took it 

up again, and had another Jnquiſition found; which was 
= complained of as irregular, and moved to be ſet alide. - 
Holt C. J. faid, The Cozoner is not 1 4 to go ex 
officio to take the Inqueſt, but ought to be ſent foz, and 
that when the Body is freſh; and it is a Bisdemeano? to 
bury the Body befoze, oꝛ without lending fo2 the Cozoner, 
Lis true, the Body may be dug up again, but ft ought to 2 Lev. 141. 
be where freſhly purſued, and not at tuch a Diffance of „3 #3” 
4 Time, fo2 it is a Nuſance, and may inkeck People: And » Hawk. 41. 
I may Caſe, there was Leave of the Court fo? that 
, It laſt it was agreed, that the Jinquiſition ſhould be tra- 
verſed, and tried at the Allizes. | 


Per 


a6 CORPORATIONS. 
Farreſ.1o. Per Holt C. J. Jt is a Matter inditable, to bury q 


Man that dies of a violent Death, _ the Cone 
Inqueſt have nt upon him. - 


RP 


CORPORATIONS, 


Ca.) | BY Holt C. J. Cozpozation is an Ens dell, 6 
3 Salk. 102. Corpus Politicum, a Collegim 
| an 2 itas, A jus habendi & a. 
gendi, &c. And ſome are confi. 
tuted fo2 publick Ends, and er fo2 pꝛivate Charities, 
the fozmer are not ſubjei to any Founder, oꝛ particular Ste. 
tutes, but to the general Laws and Statutes of the King: 
dom, by which they are maintained; but pꝛivate Charities 
are ſubjet to the Rules and Ozdinances ok the Founder, 


The King verſus The Mayor and City of London 
Trin. & Mich. 3 W. & M. 


( 2.) 02 a "RT Eta to reſtoꝛe Sir J. S. to the Office of an 


1 Show, 263, 
280, 


Alderman of London, to which he had been duly cho⸗ 
ſen and pzekerred, accoꝛding to the Cuſtom of the ſaid City 
uſed and appꝛoved; which was ſo returned, and that he 
enjoyed the ſatd Office till after the At fo2 abzogating the 
Daths, &c. but fo2 that he did not take the Daths by the 
laid Ait p2eſcribed, but to do the ſame did altogether neg⸗ 
le, thereby and by Cirtue of that Ad, the ſaid Office be 
came void. 

Holt C. J. The Return agrees him duly elefed Alderman 
accoꝛding to the ancient Cuſtoms of the City, and that he 
continued ſo, and did not take the Daths. An Alderman 
depends altogether upon the Being of the Cozpozation, fo! 

the Aldermen are a Part thereof; and whether by the Juds- 

ment againſt the City, as tis recited in the Ack, we cannot 
conſtrue this Cozpozation to be diſſolved. J am of Opinion 
that a Coꝛpoꝛation may be kozkeited, if the Truſt be bio 
ken, and the End fo2 which it is inſtituted be perverted. 

Then, whether a Judgment to ſeize a Cozpozation dot) 

diſſolve it? To explain this, there are thzee Sozts of Liber 

hex, a Liberty granted from the Crown, which doth - 


4 
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ſiſt in the Crown; a Liberty created de novo, that exiſts $kin. 31 
ot withſtanding it be fozfeited ; and another, which cannot 
crit but in the Perſons to whom granted. In the firſt, 
Judgment to ſeize oz ouſt is p2oper, fo2 then it belongs to 
the Crown; if the other be fozfeited, Judgment is fo2 a Sei⸗ 
ſure and no moze, becauce notwithſtanding the Fozfeiture it 
eriſts in the Crown; and fo2 the latter, the p2oper Judg⸗ 
ment to be given is only kor Ouſter. J do not think a Judg⸗ ;,@ 7 
ment fo2 S2ifure, where tis a final Judgment, to be inek⸗ Hire. Corpor. 
feftual, And it is no Argument to ſay, that becauſe the _ 1 
King cannot be the Cozpozation, he cannot ſeize; ko: the | 
Peaning of Seiſure is to take it from him that had it. 
But the Liberty of the Mayo, Commonalty and Citizens 
W, of London, is not their Liberty of being ſuch Perſons, fo2 
it has been held, that the Surrender of the Liberty of a 
Cozpozation, was no Surrender of the Cozpozation; no 
= in922 ſhall a Judgment of ſeizing the Liverties of the Coz- 
E poation, ſeize the Coppozation itſelf, J muſt agree, that 
ik a Cozpozation to a particular Purpole, be deveſted of all 
its Powers and Liberties, tis gone, as in the Caſe of a 
Charity: Now fo2 another Cozpozation, they have Power 
to make Sy-Laws, and govern the Place; and tho' they 
have their Liberties feiſed, yet they remain a Coꝛpozation, 
and may ac as (ich. And that was the Reaſon ok the 
Dean and Chapter of Norwich's Caſe, that they were uſe- 
ful ſtill, as Aſſiſtants to the Biſhop Tis not the Paſvi- 
lege of the Cozpozation to govern and make By⸗Laws, 
bult it is efſential to its very Being and Conſtitution. | 
| There is another Clauſe upon which another Writ doth 
lie, but e are not to adviſe, And we cannot conſider 
| this Judgment otherwiſe than as the At doth recite it; no 


| peremptozy Mandamus. 


| The City of Exeter verſus Glide. Hill. 3 W. & M. 


N this Caſe of a Mandamus foꝛ reſtozing an Alderman, C 3. ) 

| * the Return was held good by the Opinion of thzee 291. 33, 
Judges, but the Chief Juſtice was of a diffecent Opinion. *” 

| Holt C. J. J agree, that deſerting his Office was good 

Cauſe of Disfcanchiſement; and ſo was abſenting himſelf 

| from the Council, and that the very Nature of the Thing 

did impozt as much: Foz every Alderman of a Cozpozation Noor 133, 
| ought to be a Citizen, and an Inhabitant of the Place 833: 

| where he is an Alderman ; and if he removes, he ceaſes — / 
| : | Xx | ? 
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be a Citizen, but may be a Freeman, tho' he wants that 
Qualification which enables Him to be an Alderman. There 
is no Doubt that it was his Duty to attend at the Com⸗ 
mon Council; and that it was contrary to the Duty of hig 


Otſice to be abſent. But what makes the Return not good 
is, that there was no particular Summons fo2 the Deken⸗ 


dant to appear and anſwer what ſhould be objefted againg 
him; and therefoze they had pꝛoceeded againft him without 


hearing; and if ſo, his Oisfranchiſement was againg 


Right and Juſtice. 


4 Mod. 37. 


Note; Jn Michaelmas Term 7 W. 3. one Morris bought 


a Mandamus ts be reſtoꝛed to the Place of Capital Burgeſs 


of the Devizes in Wiltſhire ; and there being no Yention 
made in the Return, that he had any Notice oz particular 
Summons to anſwer the Charge, fo2 this Reaſon Judg⸗ 
ment was given in that Caſe, that the Return was ill, pur⸗ 


luant to the Opinion of the Chief Juſtice. 


C4) 
Caſes W. z. 


253. 


- 1 
Caſes W. 3. 


408. 


Piper verſus Dennis. 


T T POR a Quo Warranto againſt the Town of L.iskard, 


in Ring Charles the Second's Time, they ſurrendered 
their Charter, which was not enrolled till King James the 
Second, who in Confideration of the Surrender, granted 
a new Charter to them. 1 

Per Cur. The Second Charter, being in Confideration 
of a void Surrender, was alſo void. 


Lord ver ſus Francis. Trin. 12 W. 3. 


D R Cur. an Ation koꝛ a falſe Return is local,” but may 


be laid in the County where it was made, 02 in that in 
which tt appears on Reco2d, 3 = 
And per Holt C. J. It one be irregularly choſe at fil, 


and after he is owned by the Town, and entered into the 


Town Book, 92 regularly choſe into a ſuperioꝛ Dignity, J 
ſhould take what followed to be ſuch. Evidence of a good 


_ Eleftion, as ought not to be controverted. 


Trin. 12 W. 


3. | 
Caſes W. 
410. 


3˙ 
Is 


Holt C. J. If an Officer make an ill Return, he ſhall be 


amerced ; and we will not allow him to quaſh the ill Be 


turn, and make another, And if upon Dilaſlowance N — 
1 CR: | ; 
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. Return, he makes a ſecond bad Return, an Attachment 
& fhall go. 


College of Phyſicians verſus Salmon. Trin. 
„ 13 Weg. 


DER Holt C. J. here my Loꝛd Coke ſays that a Coz (6.) 

C pozation muſt have a Name, it is to be underſtood ei⸗ Salk. e. 
ther as erpꝛeſlev in the Patent, o2 implied in the Mature 4 327 
bol it, As if the King ſhould incozpoꝛate the Jnhabitants of 

Dale, with Power to chufe a Bayo2-annually; in this Cafe, 10 Rep. 2s. 
though there be no Mame of Incozpozation given in the 

Patent, pet it is a good Cozpozation, by the Name of 

| Mayo? and Commonalty. So the City of Norwich was 

| inco2p02ated by the Charter of Hen. 4. to be Ways? andShe- 

= riffs, and they ate called Paysz, Sheriffs and Common⸗ 


alty. 
The Mayor of Thetford's Caſe. Hill. 1 Ann. 


I Mandamus being [cnt to the Bayo2 and Commonalts (75 
| of Thetford, the Return was made in the Name of 3 Salk. 103. 
| the Cozpozation, but without the Common Seal, oz the | 
Hand of the. Mayoꝛ to it. It was objeted;- that though it 
was returned in the Name of the Coppozation, yet it was 
| cooperate Act, to charge them; no2 the Mapoꝛz, without 
| and. | | 
Holt C. J. A Coppozation may do an Act on Reco2d with- 10 Rep 62. 
| out their Common Seal, though they cannot do an AX in 1 676. 
| Pais; and if an Aftion be bzought againft the Cozpozation very 3. 
here fo? a falſe Return, they are eſtopped to ſay, that it is 
not their Return, fo2 it is Reſponſio Majoris & Communita- 
| tis upon Recozd, And as to the Hand of the Hapoz, it is 
not neceſſary; tis ſufficient Evidence againſt him; that the 
Urit was delivered to him, and that it hath his Return, 
and if is incumbent on him to ſchew the contrary : Foz the 
Papoz, oꝛ any other Magiſtrate of the Coꝛpozation, who 
| Cauſed oz pzocured this Return, are chargeable not only in 
their cozpozate, but in their pzivate Capacities: Mo Offi: 
cer was obliged at Common Law to ſign a Return ; ins 
deed the Statute of -York obliges Sheriffs to dd it; but 
this extends not to a Cozoner, Yayo?, oz other Officer. 


<<CU STE 
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The Company of Cutlers in Yorkſhire verſus Ru- 
fln. Mich. 5 W. & M. | 


C's.) Mean Addon upon a pzvate Aﬀ of Parliament, fo: 
Penalty fo2 retaining an Appzentice againſt the an. | 
Per Holt C. J. & totam Curiam, Where a Statute 
gives a Penalty to the Party grieved, to be recoveren 
by Aﬀion, Bill, Plaint, &c. this being a Duty to the Par 
ty veſted bekoze the Action bzought, he ſhall have Coſts; be. 

- cauſe he is put by the Oefendant to the Coſts and Trouble 
of a Suit. But in a Tam quam oz other popular Action, 
where the Duty is not veſted till the Sult oz Inkoꝛmation 
bꝛought; there his Jntereſt commencing by the Suit, and 
not being a Duty veſted bekoze, he ſhall not have Coors 
againſt the Defendant. 10 Rep. Pinfold's Caſe 115, 

Skin. 367. North and Wingate's Caſe, 1 Cro. 559- At another Day 

Coſts were given in this Caſe per Cur. 


Sir Wilfred Lawſon and Story. Mich. 6 W. & M. 


13. N an Action upon the Caſe upon a Reſcous, upon thr 
Skin. 555. new Statute of Oiſtrefſes, the Queſtion was, after a 
.- QCerdit and Judgment fo2 the Plaintiff, if the Coſts ſhall 
be treble, the Mozds being treble Damages and Cofs? 
and ruled without Difficulty, that they ſhall, accoꝛding to the 
Rule in Pinfold's Caſe, 10 Rep. Damages in ſuch Caſe 
being given by the Common Law; and it was ruled that 
Coſts de incremento ſhall be treble alſo. And ſo upon De⸗ 
bate it was ruled in C. B. in the Caſe of Sandys and Child, 
affirmed here in a Writ of Erroꝛ. And though the Cale of 
Roll's, Coſts 517. be, that the other is the mo2e fure Way, 
yet per Holt C. J. Coſts de incremento are alſs double, &. 
in all Caſes of Officers, &. Es 


Anonymus 


dap of amending the Reco2d here by the Recozd there is 
the Courſe of the Court, and cannot be oppoſed, being on- vis. 1 Lin. 


9 


Cottages and Inmates. 173 


Anonymus. Hill. II W. 3. ; 


Ic was moved that the Tranſcript in B. R. might be a- (3. ) 
| | mended by the Reco2d in the Common Pleas, the Clerk * S«lk-49- 
ok their Treaſury attending. Hall oppoſed it, till they had 

E the Coſts of the Writ of Erroz allowed them. | 

E Et per Holt C. J. Pou ſhould have inſiſted fo2 the Coffs 

ui C. B. befoze the Party had Liberty to amend. This 


u to ſave the Charge of a Certiorari 67. 


* 


— 


Cottages and Inmates. 


The King verſus Everard. Hill. 13 W. 3. 

3 A Preſentment at a Court-Leet, fo2 erefting a Cot: (1.) 
E tage, contrary to 31 El. cap. 7. not laying kour k 153. 
: Acres of Land to it, accozding to the Statute 7 


b de terris menſurandis. It was excepted firſt, That 
this was but an Ozdinance, 2 Cro. 603. But per Cur, 
= twas held a Statute, 2dly, That the Caption is ad Cur. 
= Vil. Franc. pleg. cum Cur. Baron, whereas the latter Court 
has no Authozity to take ſuch Pꝛelentments, ergo it is ille⸗ 
gal, becauſe incertain which took it. 2 Keb. 139. 10 Ed. 4. 
a 
Ft per Holt C. J. Where there are ſeveral Commiſſons, ro. car. 
bk which each have Authozity to p2oceed fo2 the ſame Thing, 80, 413. 
but in a different Manner, it ought to appear by which of 
thele it was taken. But here only one Court has Juriſ- 
© diftion in the Matter, and it muft be taken as a Caption 
= by that Court that had Authozity, 3dly, That the Pear of 
= our Loꝛd was in Engliſh Figures; but the Pear of the King 
3 being at length, the Anno Domini was held Surplulage. 


* | Emerton. 


7 n 


14 COVENANTS. 


. 


Emerton verſus Selby. Hill. 2 Ann. 


(a. ). * * Dekendant in Replevin avowed fo; Damage-feq. 
1 Salk, 169. (ant in his Freehold. Plaintiff pleaded in Bar, That 
he was ſeiſed of a Cottage, and pꝛeſcribed to have Com. 

mon, &. fo? all Beaſts levant and couchant, as appendant 
x Bulſt. zo. tg his Cottage. This was held good upon Demurrer, fg) 
3 Cie dog. a Cottage contains a Curtilage as to this; ſee the Statute 
114. Anony- De extentis Manerii, and by the Statute ought to have four 


. Acres ok Land. Os | 
__. And Holt C. J. ſaid, Pe remembꝛed an Jſſue whether le. 
Vaugh. 253. vant and couchant tried befoze Chief Juſtice Hale, who held 
the Foddering of the Cattle in the Pard Evidence of Le- 


vancy and Couchancy. Vide Co. Lit. 5. Co. Ent. 649. 


Scounden werſus Hawley. Mich. 1 W. & M. 
SY. ( Ovenant upon Articles of Agreement, one of which 
pectin was, that whereas the Plaintiff had infoꝛmed the 
Defendant, that Bradſhaw, one of the Regicides, 
was Woztgago? of ſuch and ſich Lands, which . 
Diſcovery the Plaintiff had made, to the Intent to entitle F 
the Duke of York to thoſe Lands, as fozfeited by the At t. 
tainder of Bradſhaw, (whereas in Truth, Bradſhaw tvs Si 
only Truſtee of the Term fo2 another.) The Defendant | d 
covenints to obtain a G2zant of thoſe Lands from ti! d 
Duke of York to the Plaintiff, within ſuch a Time; and tl 
aligns fo2 Breach, that the Defendant had not pꝛocured . m 
ſuch a Gzant, &c. The Defendant pleads, that at te Wa e 
Time of the Articles entered into, the Duke of York had tr 
no Intereſt o2 Title to the Lands; the Plaintiff demuts. Wi 
Holt C. J. The Defendant is bound to pꝛocure ſic) 4 to 


SGxꝛant, et valeat quantum valere poteſt. And it was adjudged 
that the Plea was naught, by Holt, Dolben and Eyre. 


6”: Brewer 


Brewſter verſus Kitchel. Fill. 9 W. 3. 


In a feigned Action upon the Caſe on a Wager, to ſettle (2.) 

I a Difference relating to the Dedutton of Taxes out of 2 Salk. 198. 
I Rent-Charge. Pere A. being ſefſed of Lands in Fee, 438. 

granted a Rent-Charge to one B. and his Heirs, and co- 

@ ycnanted fo2 farther Aſſurance, and to pay the Rent-Charge 

clear of all Taxes; now by the Land-Tax At 3 & 4 W. & 

N. 45. per Pound is laid upon Land, and Power given to 

the Tenant to dedutt it, with a Pꝛoviſo not to alter Cove- 

nants 02 Agreements of Parties; all which was found in 

Ja ſpecial Cerdiff, 

EW Holt C. J. The heir of the Gzontee cannot maintain an 

W ation of Covenant againſt the Aſſignee o2 Leſſee of the 
Suntoꝛ, but only againſt the Gzanto2 and his Heirs; fo2 a 

E Warranty, though a Covenant Real, does not bind the 

Land, till Judgment had in a Warrantia Chartz, much leſs 

that which is only a perſonal Covenant. And where the; ze. :;. 

© Queſtion is, whether a Covenant be repealed by Act of Par- Dyer 27, 

© liament, this is the Difference; if a Man covenants not #7 Car. 
to do an Act o2 Thing which was lawful to do, and an Af 221. 

ek Parliament comes after and compels him to do it, the * J 245: 

© Statute repeals the Covenant: So it is, where he cove- © 

nants to do a Thing which is lawful, and an Ac comes in 

and hinders him from doing it. But if one covenant not 

to do a Thing which then was unlawful, and an Ac comes 

and makes it lawful to do it, ſuch Ack of Parliament does 

| not repeal the Covenant, In this Caſe, though the At 

{ which gives 45. in the Pound, hath a Clauſe that the Ter- 

| tenant ſhall deDuit it out of the Rent charged thereon, yet 

that Doth not repeal the Covenant to pay it without De- 

| duition, ko; he doth not offend the Statute if he does not 

deduct; but he bzeaks his Covenant if he doth ; wherefoze | 

| the Covenant ought to be perfozmed., Such a Covenant 

made when there was no Parliamentary Tax in Being, oz 
known at that Time, would not have freed the Rent-charge 

| from the Tar impoſed. by this Ad; but becauſe there was 
| ſuch Tar befo2e the Grant, this Covenant muſt be conſtrued 

do extend to it, fo2 otherwiſe it would ſigniky nothing. 


Northcote 


176 


* 


(3.0 


1 Salk. 199. 


Raym. a). 

1 Keb. 130, 
164, 183. 

1 Lev. 46. 

3 Lev. 193+ 


* 


the Covenant fails; but in this Caſe, the Covenant is a 


(4): 
7 Salk. 139, 
14 


1 Lev. 94. 
Cro. Jac. 486. 
Cro. Car. 
-, RT 

1 Brownl. 23. 
2 Mod. 176. 
2 Jon. 125. 


— 


"COVENANTS 


Northcote verſus Underhill. Mich. 10 w. 3. 


N Covenant, the Plaintiff declared that the Dekendant 
by his Deed did grant, &c. to the Plaintiff and his 
Þeirs, pꝛovi ded that if the Gzanto2 paid ſo much Money 
it ould be lawful fo2 him to re-enter, and that he cole 
nanted to pay the Yoney to the Plaintiff, and a Bzeach was 
aligned in Non-payment, after Judgment by Default, and 
a Writ of Inquiry executed, 'twas objefed, that nothing 
paſſed by the Deed fo2 Want of Jnrollment ; quod fuit con. 
ceſſum; and objeted, that therefoze the Covenants were 
void, like the Caſe of Ray. 27. where H. grants all the Re: 
ſidue of his Term which ſhould be unexpired at the Time 
of his Death, and covenants foz quiet Enjoyment, and 
gives a Bond to perfozn; and it was held that the Bond 
and Covenant were void. | 
Et hoc fuit conceſſum, per Holt C. J. becauſe that was q 
relative dependant Covenant, if there be no Eſtate granted 


diſtin independant Covenant, and it is not material whe: 
ther any Eſtate paſſed, and the Plaintiff need not ſhew it, 
Judgment koz the Plaintiff, Gs = 


Farrow verſus Chevalier. Trin. 11 W. * 


1 * E Servant covenanted not to buy oz ſell without 
the Maſter's Leave within two Years. Bzeach al. 
ſigned, that he Had diverſis dicbus & vicibus, between ſuch a 
Day and ſuch a Day, ſold to H. and to ſeveral other Pet: 
ſons unknown, Goods to the Ualue of 100 l. Iſſue, and 
Cerdi# fo2 the Plaintiff; and moved in Arreſt of Judgment, 
that the Bzeach was uncertain as to Times and Perſons, 
Cales cited pro and con, 3 Cro. 916. 2 Cro. 567, Raj: 
8, 9, 10. Sty. 420, 428, | | 
Et per Holt C. J. In Debt on a Bond to perkoꝛm Cove: 
nants, the Replication muſt ſhew a certain Bzeach; but it 


Covenant, a general Beach is ſufficient. And this is ce Wap t< 
tain enough, fo2 'tis ſo deſcribed, that if another Adlon l“ . v 
bzought, the Defendant may plead a fozmer Recovery, an | hi 
aver this ta be the ſame Selling. | | 


Judgment pro Quer. 


Greſcot 
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Eſſee covenanted-fo2 him and his Aſſigns to re-build a . £5-) | 
© [ Þouſe within ſuch a Time; akter the Time expired, he 
E adigned over, &c. the Þouſe not built. 
Et per Holt C. J. This Covenant ſhall not bind the Al. Jeu 12. 
ſignee, becauſe it was broke bekoze the Alſignment; aliter if Nioor — 
E Lefſce had afligned befoze the Time expired. 7 _ 


Sleer verſus Shalecroft, Paſch 12 W. 3. 


Ovenant fo2 not conveying an Eſtate purſuant to ar- < 6. ) 
ticles. 85 5 | Caſes W. 3. 


— 
0 
* 


WE Holt C. J. There is a manikeſt Difference between a Co. 
venant to make a Conveyance at the Charge of the Cove- 
gnantee, and a Covenant to convey to Covenantee, and he 
W covenants to be at the Charge of it; fo2 in the firſt Caſe, 
the Covenanto? is not obliged to perkozm till Tender of the 
Charges; but in the ſecond he is to convey at his Peril; 
and if the Covenantee will not pay, he has his Remedy 
= againſt him upon his Covenant. But where Covenant is 
to make Conveyance at the Charge of the Covenantee, the 
Covenantoꝛ ought to. give Notice to the Covenantee what 
ſozt of Conveyance he intends to make, that the Cove- 
nantee may judge what Charge to tender. 2dly, When one 
& pleads a Deed, he muſt plead it accoꝛding to its legal O⸗ 
&. peration, and not accozding to the Mozds thereof. 3dly, 
Ik Covenant be to make a Feoffment, &c. befoze ſuch a 
Day, Covenantoz ought to give Notice when he will make 
it, that Covenantee may be there to receive it; ſecus if it be 
to make a Feoffment on a Day certain; but in that Caſe, 
| Covenanto2 muſt plead a Tender an the faff convenient 
| Time of that Day. 15 5 „„ 


| Holt C. J. Ik A. Covenant with B. to convey him all his no mn 
| Right and Title to the Panoz of D. td which A. has no Caſes w. 3. 
| Right; it is not a good Plea in an Action of Covenant, 399 

| that. he had no Right, &c. but he muſt make ſuch a Con- 

bepance, as would in Truth paſs all his Title, in Caſe he 

| _ Lite and he is eſtopped by his Covenant to ſay he had 


* 


2 A, * F ; 
3 
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Trin. 12 
W. 3. 
Cafes W. 3. 
406. 


C1.) 


3 Salk. 298. 


2 Salk. 573- 


(8.) 


1 x Salk. 141. 


1 Vent. 109, 


Far. 86, 


Ce 


Holt C. Z. It is by Indulgence that Seamen fu 


3 ar e fo 
their Mages in the Avintraltp, but that was neber extended 
to Paſters, but once in my Lo Herbert's Time; oz the 
Matter s Caſe differs from that of Matiners. fo? he coy: 
trazs with the Part⸗Owners, and the Pariners with hin. 
a Pꝛohibition is a Batter of 


Lacy verſus Kinnaſton. Trin. 13 W. 3. 


1 S Caſe is not ſtated in the Books ; but only that 
it was held by Holt C. J. That a perpetual Coye: 
nant never to take any Advantage of a Deed oz Covenant, 
ts a Releafe o2 Dekeakante of that Deed oz Covenant; as 
where a Man enters into an Obligation to another, who 
- covenants never to take any Advantage, o2 to ſue him upon 
that Bond; here if afterwards an Aion of Oebt ſhould be 
bzonght upon ft, in fuch Cale the Obligoz may plead this 
Covenant in Bar to the Adlon, fox the Obligee by his Co 
venant hath depzived Himſelf of all the Remedy he could 
have upon this Bond. But if A. B. and C. D. ate jointh) 
and ſeverally bound in a Bond to E. F. who covenants ne 
ver to tie C. D. upon that Bond; this is no Releaſe oz Ot- 
keatance of the Bond, becauſe it doth not viftharge th 
Right, only the Remedy agatnft C. D. fo2 he Mill hath a 
Right of Aﬀon againſt the other deen and thereloꝛt it 


the Obliger choinld bring an Aﬀfon of Debt upon this Bond 


againſt C. D. he is put to his Atibn of Covenant agaſitt f 


the Dbligee, upon the Covenant entered into. 
Vivian verſus Campion. Faſch. 4 Ann. 


Fp Plaintiff as Heir declared, That his Anteſto: 
did demiſe, and that the Leſſee covenanted to Repait, 

from Time to Time, and to leave in Repair; and then ſhewed 
| - dg 3 _— Anno 10 W. z. and fo? ** 1 
ned, quod primo Apr. anno tertio Reginæ nunc, & per 16 
annog er the kene were out K Repair. Gerdt 
koꝛ the Plaintiff. It was mourv in Arreſt ok Judgment, 
That Part of the ten Years inturrev in the Life of thi 
Et per Holt C. J. If the Pzemiſſes were out of Repait, 


in the Time of the Anceſtoz, and continued ſo in the * 
1 | | | : 


ight, with ſome Reftcitions 
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on a Sugpeſtion ok this Matter. 


of the peir, it is a Damage to the Heir, and the Dama⸗ 
es are given to put the Pꝛemiſſes in Repair, and not in 


W fine of the Length of Time they continued in Decay. 
This is not a hard Action, and good Damages are always 


given in theſe Caſes, to be applied to the Repaſr of the 
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of 


Adams verſus Tertenants of Savage. Paſch. 3 Ann. 


Na Caſe Sz. M——  fozmerly an Attozney of the 6 Mod. 154, 


F [ Court, (now Counſelloz at Law) was accuſed of foul ©. 


Pꝛadtice in his P2ofeflion. The Court ſaiv, Though 
he be now a Counſel, yet perhaps that will not dif: 


charge him from being an Attozney ſtill, and then we may 
get his Demands tared as ſuch. A Counſelloz is a kind 
ok Hiniſter of Juſtice and Right, and as ſuch puniſhable 
ko; Pisbehaviour in his Pꝛokeſſion. mn | 


and Holt C. J. ſald, Well you have the Point tried, 


uhether a Counſelloz at Law may commit Extoztfon ? 


co % TY 


Andres verſus Sir Robert Clarke. Paſch. 1 W. & M. 


B. in the Court of the Sheriffs of London; Com. 100. 
L. is indebted to B. by Bond: A. ſues out a | 
Scire Facias againft C. quare attach. non, C. the 


A - Bought an Aion ok Debt on a Bond againſt (.) 


| Gatniſhee appears, and imparls, and afterwards pleads, - 
| that the Bond made by B. ta A. was made in ſuch a Toun- 
| tp, out of the Jurſsdition of the Sheriff's Court, which. 


Plea was refuſed, and a Pꝛohlbition was moved foz in B. R. 
Holt 


COULTS 


(3-) 
Com. 159, 
160. 


dition after an Imparlance, and therefoze they have well 
_ refuſed the Plea to the Jurisdiſtion; koz an Imparlance i 
an Admiſſion of the Jurisdifion. =» 
And a Poohibition was denied. 


judged contrary to that Caſe ever ſince. - 


Lord Lovelace, Chief Juſtice in Eyre, his Caſe 


2 Perſons appeared by Habeas Corpus cum cauſa, 


and J conceive: clearly, that the Chief Juſtice cannot col 
mit, but only where the Party is taken fn the Manner, ſcil 


Holt C. J. The Garniſhee cannot plead to the Jurir. 


Hudſon verſus Fiſher. Mich. 1 W. & M. 


NE deviſeth Lands and Chattels by his Till to ie. 
veral Perſons, It was ruled by the Court, that no 
Pꝛohibition ſhall go in any manner to the Eccleſiaſiica] 
Court, to reſtrain the Pꝛobate of the Mill, fo? the 1. 
bate doth not affect the Deviſe of the Land, although 3 Cr, 
346. was objefed. _ os ” 
To which Holt C. J. anſwered, That it had been ay: 


Dolben J. Firſt a Pꝛohibition in this Caſe was granted 
abſolutely ; then it was granted only quoad the Lands; 
but fo2 thele many Years laſt paſf, no Pꝛohibition at al 
hath gone. | . 

Eyres J. agreed; and it was ruled that there ſhould be 
no Pꝛohibition. 8 5 2 | 


Mich. 1 W. & M. 


and the Cauſe of their Commitment appeared to be up 
on the Warrant of Lozd Lovelace, Chief Juſtice in Eyr: 
of the Fozeſt, which was executed by a Melſenger, upon 
their having Timber ok the Fozeſt found in their Yards. 
Holt C. J. The Statutes cited, tis true, do not exclude 
the Chief Juſtice in Eyre from committing 'till Pꝛeſentment, 
by expꝛeſs TUo2ds, but yet he is within the general Mods 
of them. Nota; the Mozds of 1 Ed. 3. 8. Church-warden, 
and other Miniſters ; the Wo2ds of 7 R. 2. are, Mone ſhall 
be taken by any Dfficer of the Foꝛeſt. : 
Eyres J. An Excuſe of Juſtification of an Impꝛilonment 
ought to be ſhewn by the Party committing, ik the Fol 
Law juſtifies the Commitment. 3 Leon. 218. Ruſſel's Caſe; 


with bloody Þands, o2 with Geniſon in the Fozeſt, 0! 0 


COURT 5 
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the Act of cutting down Trees, &c. but if Timber be found 

in my Pard, which was cut in the Fozeft, that is not in the 

anner. To which Dolben J. and the reſt agreed. 
Afterwards the Court diſcharged the Pꝛiſoners. 


Parker werſus | Edwards & al. Trin. 4 W. & M. 


I Reſpaſs fo2 Aſſault and falſe Impziſonment againſt the 
= Defendant, who was Gice⸗Chancelloz of Oxford. 

The Chancelloz claims Conuſance by Attozney, and ſets 
foth the Pꝛivileges of the Univerſity confirmed by Ack of 
Parliament, which dires it to be allowed, upon any No- 
tification 02 Signification of ſuch their Pꝛivilege; but re- 
jeited per Cur. becauſe He Had no Marrant of Attozfiey in 
Latin under the Seal of the Chancello2; fo2 it ought to be 
claimed either in jPerſon oz by Attozney, o2 otherwiſe there 
is no Party in Court to claim it. = 


Brig verſus Adams and Wilkins: Hill. 5 W. & M. 


[? Treſpaſs, Aſſault and falſe Impziſonment, the Defen- 
dant juſtifies the Jmpziſonment, fo2 that Briſtol fs an 
ancient Bozough, and that upon the fifteenth Day of July 
W. & M. the Ocfendant Adams levied a Plaint in the 
Court there Held befoze the Mayo2 and Aldermen of Briſtol, 
de placito tranſ. ſuper caſ. ad dam. 41. againſt the Plaintiff 
Brig, and declared fo2 31. 15 8. to which Brig pleaded Non 


A > Hs 


I Show. 552. 


59 


Com. 23? 
&. s 


aſſumpſit, and the Jury gave 5 8. Damages, but the Coſts 


were 54 l. fo2 all which the Defendant Adams had his Judg⸗ 


ment, and thereupon ſued out a Ca. Sa. by Uirtue whereof 


| tion &c. a 555 tos £2 3 + 
The Plaintiff confeſſeth the Plaint, Judgment and Ca. 


S. and ſets fo2th a pꝛivate Ack of Parliament made 13 Feb. 


W. & M. ctefing a Court of Conſcience in Briſtol, to de- 
termine Debts under 40 8. from which there ſhould be no 
| Writ of Erro2 o2 Appeal, &c: „ 323 
And if ſuch Perſon begin o2 pꝛoſecute any Suit in any 
Court at Weſtminſter, &c. againſt any Inhabitant of Briſtol; 


| fo) Damage, &c. which ſhall appear at the Trial to be un- 


det 40 8. no Judginent to be entered, and if any be entred, 
ta be void, and the Defendant 70 have Coſts: Avers, that 


he Defendant Wilkins took the Plaintiff Brig in Execu- 
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COURT S 


— — : 


at the Time, 8c. the Plaintiff and Defendant were Inh. 
bitants of Briſtol, and therefoze the Judgment void. 
The Defendant rejoins, that at the Time of the Plaint. 
the Defendant belaw was indebter to him in 41. that at the 
Trial and befoze Judgment, neither the Plaintiff, noz am 
other on his Behalf, did pzay the Benefit of the ſaid gz 
o2 give Notice to the Court thereof. The Platntif de 
murs. | 
Holt C. J. delivered the Opinion of the Court, that 
the Aﬀion did dot lie; and that the Judgment was 


only voidable, ſo that the Execution was lawful ; and cited MM 


2 Inſt. 670. ko Conſtruftion of Statutes. 
Take the ſame Caſe as repozted by Skinner. 


Brig and Adams. Paſch. 5 W. & M. 


MN Treſpaſs of Aſſault, Lattery and falfe Imppiſonment. 
The Defendant juſtified under a Judgment and Execy: 
tion in the Court of Briſtol, as ay. Officer of the Court. 
The Plaintiff replies, and pleads the Statute of W. & M. 
fo2 erefting a Court of Conſcience. fo2 Relicf of the poo! 
Inhabitants of Briſtol in Actions off Debt, 8c. under 408. 
and ſhews, that the ſame Perſons who are Judges of the 
Court of -Reco2d, are Judges of the new Court, &c. but 
he does not ſhew that the Judges oz Plaintiff there had No⸗ 
po = Ack, o2 that the Oefendant was an Inhabitant 
of Briſtol. heh | 
And upon a Demurrer, Holt C. J. ſaid, Tho' it be a pn 
vate Ac of Parliament, of which the Courts here cannot 
take Notice- without its being pleaded, pet as to Briſtol, it 
is become Lex Loci, and all Parties concerned there ought 
to take Notice of: it. The. By-Laws of a Coꝛpozation 
are moze pꝛivate than ſuch an Act of Parliament; but if 
any Man comes into a Cozpozation, he ought to take Co: 
nuſance of their By-Laws at his Peril; therefoꝛe he thought 
that the Judges ol the Court of Reco2d of Briſtol ought to 
take-Notice ot the Act fo? ereting-the Court ok Conſcience. 
And he ſaid, The Act makes a Nullity of their Pꝛoceedings, 


ſo that the Defendant- might have ſuch an Adton againſt a 


Plaintiff who pꝛoceeds againſt the A. But he held clear 
5 Iy, that as to-the-Dttrcer, ; he-thall be atquitted. 


Id· auother Term. The Court gave Judgment; and ruled 


that he ought to have pleaded this Matter, and ſhewn 5 
I . — 
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he was an Inhabltant, if he would have the Benefit of the 

© 3x. but if the Party had pleaded it, and after they had 
18 n2oceeded there, he might have an Aaidn. 2 Init; 670: The 
Caſe of the Outlawzies was cited by Holt C. J. as a Caſe 


u point. 


Curling (vel Hurling) verſus Long. Paſch. 
„ W. 


Type Conrt was moved fo2 a Prohibition to the Chan- 7) 

FT cery-Court of the Cinque Ports, where a Bill was er- 
© hibited letting fozth a Cuſtom, that every Ship that nfed the 
pier of Ran ſgate, ſhotild pay 4 d. per Pound fo? all their Get- 
| tings, fo2 the Paintenante of the Pier; and pꝛays a Diſco⸗ 
© very of the Defendant's Settings, and whether there hath 
| not been ſuch a Cuſtom, and to be relieved, and fays it be⸗ 
E [ongs to that honourable Court to ſee the Duty levied. The 
Dekendant admits by his Anſwer, that the 4 d. per Pound 
hath been taken by Charter, by Law, oz ſome other way, but 
| ſays the Cuſtom is triable at Law. | — 
WW Holt C. J. A Pꝛohibition here is not to try the Cuſtom, 
and alter to ſend a Conlultation to pzoceed, as in the Ec⸗ 
| cleſiaftical Court; fox here the Chancery wants original 
FJurlsdittion of the Catife; and pet ik the Pier-Wardens 
| (who are choſen pearlp by'the Cuſtom) are no Cozpozation, 
they cannot ſue at Law. Me'll be tender of Matters which 
| concern Mavigation, but J know not how to intitle a Court 
| of Equity to'lay'a Charge on the King's Subjefts. The 
Bill may be good fo2 the Dilcovery, but it is naught fo? 
the Cuſtom ; you muſt not p2oceed'to'try that there. 
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The King and: Green. Mich: 8 W. 3. 
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Erjeant Pemberton moved fo2 a peremptory Mandamus 4 = 
|) after. a Uerdii in C. B. in an Adion on the Caſe fo2 a % 
| falſe Return to a Mandamũs töintöfl a Chapel upon the a 

fo) Liberty of Conſcience; to which it was returned, that 

| this was a conſecrated Chapel or Eafe'fo? the'neceffary Uſe 

| of the Inhabttants of ſuch” a Pari. OS 

But Holt C. J. ſafd; that they*conld'not* take Notfce 

bete of a Uervitt in C. B. and the 'Uaefvit ought to be, as 

be thought, here in B. R. and thetefoze he did not grant 

the Dotfon; 1 Bs 

; 1 Groenwelt 


184 C OUR TT” S. * 


n 


Groenwelt verſus Burwell. Trin. 12 W. * 


8.5 * Plaintiff being condemned, fined and impꝛiſaned 

7 by the Cenſoꝛs of the College of Phyſicians, fo; a, 

29 miniſtring bad Bevicines ; the Queſtion was, T hethn 

Erro2 would lie on this Judgment, oz a Certiorari ? 

1 Reb. 818. By Holt C. J. Erroz will not lie on the Judgment, be. 

Ned. 5. cauſe their Pꝛoceedings are not accozding to the Courſe of 

$ Rep. 60. the Common Law, but without Jnditment oz kozmal Judg⸗ 

8 ment. But a Certiorari lies; fo2 no Court can be intended 

1 9. exempt from the Superintendency of the King in this Count 

of King's Bench. It is a Conſequence of every infcrig 

Jurisdiction of Reco2d, that their Pꝛoceedings be removahle 

into this Court, to-inſpet the Reco2d, and ſee if they keep 

themſelves within the Limits of their Jurisdifions, And 

as wherever a Power is given to examine, hear and punih, 

it is a judicial Power, and they in whom tis repoſed at ag 

Judges; ſo where a Jurisdifion is ereffed with Power tz 

ine and impaiſon, that is a Court ok Reco2d, ko; the very 

lodging this Power in them, makes them Judges of Kr 

coꝛd. But here no Action lies againſt the Cenſozs, becauſe 

it is a wzong Judgment in a Batter within their Jurisdic: 

tion; and a Judge is not anſwerable fo2 the Viſtakes of his 
Judgment, in a Hatter of which he has Jurisdiction. 


Anonymus. ' Paſch. 1 Ann. 


(10.) FF a Jury in an inferio2 Court will not agree on thai 
= 7 Uerdit, they are, as in other Courts, to be kept with 
Lutw. 388. out Meat, Dzink, Fire oz Candle, till they agree; and thr 
Cumb. 124. Steward may from Time to Time adjourn the Court til 


Cumb. 
Lor. 61. they do agree. 


Fall verſus Hill & al. Mich. 1 Ann. 


CH.) - Uerdi# and Damages were obtained fo2 the Plaintif 
Farrel.®4, 1 in a Coutt at Briſtol, of which the Defendants wit! 
"7 Judges; and the ſame Day he has Colts taxed by tif 
| Town-Clerk, and takes out a Capias againſt the Principal, 

and upon Return thereof, a Sci. fac. againſt the Bail, v0 


after the Return of the ſecond Uirit ſurrendered 6 
c 1 | al; 


4, 
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185 


1 | cipal; and then a Year's Time being elapſed, the Court 


granted a new Trial: Upon which, on Complaint, a Rule 
was made fo2 an Attachment, niſi. * 
Cas here inſiſted fo2 the Dekendants, that if they had 
W miſtaken that to be a Cauſe fo2 a new Trial which was 
none, that was only an Erro2 ok their Judgment, fo2 which 


BH they are-not puniſhable. And though in this Caſe the new 


@ Trial was granted after a Writ of Erro; allowed, that 


W vil not alter the Caſe; and until the Judgment is en⸗ 


W tered, the hands of the Court are not tied from granting 
a new Trial at any Time. 

= Holt C. J. The Writ of Erro2 ought not to be allowed 
W befoze the Judgment given. And though a Judge is not 
W puniſhable foz an Erro2 in Judgment, it is rare fo2 the 
ſame Judges to grant a new Trial befoze themſelves, as 
here after a Trial at Bar; but tis uſual to grant ſuch new 


Trial after a Trial at Niſi Prius, though that is ever on 


W freq Purſuit, the very next Term. Now in this Caſe it 


W was granted after a Pear, when Coſts were tared, and as 


much Entry of a Judgment as is uſual there, and Execu⸗ 
tion taken out: And it is no Excuſe fo2 the Oefendants to 


2 ſay they are not Lawyers, foz they ought to have Advice of 


WE Lawyers; and if they pꝛeſume to take upon themſelves the 

Knowledge of the Law, it ought not to be ſuffered, though 
there be no Cozruption in them. But he faid, they would 
not grant an Attachment fo2 an Erro2 of Judgment, where 


tit is Yatter within their Judgment; but where it is not ſo; 


and they have already given Judgment, why ſhould not At- 
& tachment be granted, | 
Per Cur. it was adjudged, That the Rule fo2 new Trial 
& ſhould be ſet aſide, and Rule ko Attachment diſcharged, 
upon Payment of Expences of the Complainant, and Judg⸗ 
ment entered in the Court below as of due Time. | 


 Reignol verſus Taylor. Mich. 1 Ann. 


þRro2 of a Judgment in Treſpaſs in an inferio2 Court: 
Exception was, that in the Necozd ſent up, in the 
| Style of the Court, they do not ſay, that it was held 
| within the Jurisdicion of the Court. 

Holt & Cur. Where the Declaration is in the inferio2 
Court, it ought to lay the Fact o2 Cauſe of Ation to have 
| ariſen within their Jurtsdickion; oz if you declare, that at 


Mod. Caf; 
132, 231. 

2 Show. 79, 
147. 


(12.) 


Farreſl. 103. 


1 Lev. 50, 69. 
2 Lev. 87, 
236 - 

1 Mod. 32. 


Court held at N. ſuch a Thing was done, there you * ed. 141: 
| 2s Bbb 


muſt 
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COURTS” 


(15) 
1 Salk, 201. 


coram non judice, ànd all void, and that the Serjeant who 


2Lutw. 1565. 
5 Mod. 33 5. 
1 Saund. 98. 
1 Lev. 95. 
2 Mod. 196. 


didtion, all the Pꝛoceedings are void, and coram non judice, 


dickion. And here ik the Plaintiff declares of a Matter as 


inkerioꝛ Courts, to make the Pꝛoceſs in the Name of the 
Mapoꝛ. TT „ 


In an ation of Debt upon a Bond ſued in the Court of 


concluded. But ff it is not averred in the Declaration, 


Contrads ariſing within ſuch a Diftri#, though the Cor 
tract ariſe out of the Liberty, the Court may award Pro 


muſt ſay, that the Court was held within the Jurisdition. 
but — you only ſet fozth the Style of a Court, you nee) 
By Holt C. J. A Summons of a Party need not be 
crampt up by Wozds to the Jurisdittion of the Court; in 
that ſhall be underſtood. It is the conſfant P2aftfee in aj 


Lucking ver ſus Denning 


1 the Sheriffs af London, it appeared that the Bond was 
made out of the Jurisdifton of the Court; and thereupon 
it was objeſted, that the Pꝛoceeding upon this Bond was 


executed the Pꝛoceſs was a Treſpaſſer, &c. | 

Holt C. J. Where an inferio2 Jurisdifion is confined to 
Perſons, if ft appears on the Face of the Declaration, 
that the Perſons who ſue ate qualified fo2 it, though in 
Fatt they are not; pet if the Dekendant doth not plead to 
the Jurisdifton, but comes in and admits it, he ſhall ne- 
ver have Advantage of this afterwards, but is eſtopped and- 


that the Perſon is qualified to ſie, and within their Juris: 


and Treſpaſs lies againſt the Dfficer. So where the ink. 
rio2 Court is confined to ſome particular Things, and the 
Suit there is fo2 ſomething elſe, of which they have not 
Jurisdif#ion, all is void, and no Admiſſion can make it 
good. But when they are confined to Place, viz. to all. 


ceſs; and the Dfficer may execute it, fo2 he is not bound 
to enquire either into the Cauſe of Action, 02 where it © 
roſe, unleſs it appear to him that it be out of the Jute 


within the Jurisdictlon, when it is not, the Defendant ie 

to plead to the Jurisdifton of the Court; and if that bf 

over⸗ ruled, he may have a Pꝛohibition: Though if bf 

waves that, and pleads to the Merits, he cannot then 

have P2ohibition, no: may he take Advantage of thi! 

Want of Jurisdition; fo2 by the Averment of the _ 
2 | ISS | 


tleſted ſuch one to be Conſtable fo2 the Pear enſuing, and 
Court it was p2eſented that he did not take the Oath, and 
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and his own Admifon, he is eſtoppen to ſay that it was a 

Hatter which aroſe aut of: the Jurtsdidion of the Court. 

To this Powel J. and the reſt agreed: Judgment fo) the Skioo. 213. 
\ Plaintiff. It has been held, that the Practice of a Court 

is the Law of the Court, from which the Judges could 

not depart, 82 vary from its ſettled Rules: Per Holt C. J. 


— 


Fletcher and Ingram. Hill, 7 W. 3. 


IN Replevin the Defendant made Conuſance as Bailiff (14. 
| [ to R. F. and ſaid that the Place where is within Shen- Skiod. 635: : 
W ſton, and that Shenſton is within the Manoz of, &c. and 
ſhews a Cuſtom fo2 a Jury to elec one of the Reſiants to 
ſerve the Dffice of Conſtable foz a Pear, and ſaid that they 


to take his Dath under a Penalty of 40 s. and at the nert 


| fo: this 40 5: d Diſtreſs was taken, &c. the Bailiff demur⸗ 

red to this Avowoy ; fo2 the Defet of a Cuſtom to diſtrain, 

| and fo2 Want of alledging of Notice, the Court held the 

| Jvowpy to be ill: Fo2 this is a Duty by the Cuſtom, and 

therekoꝛe a Remedy in ſuch a ſpecial Manner ought to be 

by Cuſtom likewiſe, and there ought to be an erp2eſs and 

© preciſe Notice, & ſtatim poſtea is not ſufficient, 

And Folt C. J. cited a Pꝛecedent in Winch's Entries, that 
there ought to be an expzeſs Notice, and it was adjudged 
fo2 the Plaintiff, | 55 I 


me Mayor, Ge. of Winton verſus Wilks. Paſch. 
| 3 | 4 Ann. 


A N Attion on the Caſe was bzought by the Copozation C ts. ) 
| LA of the City of Wincheſter; wherein they declared, i Selk. 203, 
Quod nunc Winton eſt antiqua Civitas, and that there was a id. caſes 
_ Cuſtom there, Quod non liceat alicui, præter homines liberos 21. 
de Gild. Mercatoria Civitatis prædict, to ererciſe a Trade in 
the ſaid City, unleſs being bzought up an App2entice to it 
. vithin the ſaid City, that the Defendant nevertheleſs did 
exerciſe, &c. upon Motion in Arreſt of Judgment, the 
Caule was let down in the Paper, to the End it might be 
| determined, whether there could be ſuch a Cuſtom in any 
| City but London, which (it was ſaid fo2 the Plaintiff) was 
lettled foz London in Waggoner's Caſe, = 
Holt 


* porn 


.188 _Cuſtos Rotulorum. 


Holt C. J. Notwithſtanding Waggoner's Caſe, ſuch 

| a Cuſtom and a By-Law upon it; came in Queſtion in the 
Cart. 68, 114. 19 Car. 2. in C. B: in the Caſe of the Town of Colcheſter 
and was not determined. All People are at Liberty to 
live in Wincheſter, and how can they be reſtrained from 
uſing the lawful Means of living there. This was the 
Cauſe of making the Statute of 5 El. Such a Cuſtom i; 

an Injury to the Party, and a P2ejudice to the Phiblick, 

The Caſe Hf London diffets, they have by Cuſtom the 
bzinging up of the Pouth of the City, and to make In. 
fants Appꝛentices, to aſſign Appzentices, and by Cuſtam 

after ſuch Appꝛenticeſhip they are free, Other Cities habe 

no ſuch Cuſtom. 2dly, This Declaration is naught, The 
Action ought to be bꝛought by the Gilda Mercatoria, how is 

the City p2ejudiced? Non conſtat to us, whether the Guild 

here be the whole Town, oz Part, o2 what Part of the 
Town, no2 by what Right there is any Gilda Mercatoria 
there. Powell, Powys, and Gould concurring, Judgment 

fo2 this Fault in the Declaration was fo2 the Defendant, 


—_ a . Py 
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Cuſtos Rotulorum. 


The King and Queen verſus Evans. DPaſch 
RE 2. 0 


C1.) Cuſtos Rotulorum of a County being diſplaced, 
* and another appointed in his Room, the Dt: 
kendant, who was Clerk ok the Peace, refuſed to 
deliver up the Rolls to him; on which he was 
indicted and found guilty, and koz this Misdemeano? tt 
moved from his Dffice by O2der of the Juſtices; am 
now he bzought a Mandamus to be reſtoꝛed. 1 
By Holt C. J. The Clerk of the Peace, tho he has! 
more fired Eſtate in his Office than the Cuſtos Rotulorun 
hath, yet ſtill he is but his Deputy; but no Clerk of the 
Peace may be removed by Juffices, without Articles erh. 
bited in Writing: And he ſaid, the Clerk of the Peil 
ought to make out all the Pꝛoceſſes, which cannot be don 
without the Rolls, and when they are compleated, he muſt 
deliver them to the Cuſtos; but as long as they 15 


2 l 


32. 
1 Show. 282. 
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Cuſtos Rotulorum. 189 
= Proceſs, they ſhould be with the Clerk of the Peace, and 
W therefoze it ſeemed reaſonable that the Defendant should be 

W refozed. Thee Judges were of a contrary Opinion in 
this; but afterwards, foz Want ok Articles in Writing &- 


J 


W gainft him, a peremptozy Mandamus was granted. 


W Harcourt verſus Fox Hill. & Trin. 4 & 5 


_ TY Earl of C. Anno 1 W. & M. was conſtituted by C 2. 5 
HY the King and Queen to be Cuſtos Rotulorum faz the 4,106. 167+ 
County of Middleſex, and the Office of Clerk of the Peace combert. 
being void, he by Writing under his Hand and Seal did 289. 
W appoint the Plaintiff to be Clerk; koz ſo long as he ſhould 
demean himſelf well, &c. And afterwards the ſaid Earl 
was removed from his Dffice, and the Earl of B. by Let- 
ters Patent made Cuſtos in his Stead; who by Writing 


F Ae 25 « EIS, — — 


under Hand and Seal did conſtitute the Dekendant to be 

Clerk of the Peace of the laid County, during the Time 

the Carl ſhould enjoy his Dffice, and lo as he well demean⸗ 

od himſelf, &c. Here the Queſtion was, Whether the 
Plaintiff being Clerk of the Peace by Appointment of the 

= Carl of C. had a good Title to hold that Office during 

like; oz whether it was dependant upon the Cuſtos, and 
determined by his Removal: 3 

© Jt was held in this Caſe, that the firſt Beginning of a 4 Nod. 172, 
& Cuſtos Rotulorum was in the 34th Pear of King Edw. 3.3 
And the Reaſon why he was appointed at that Time, was 

& becauſe the Juſtices of Peace could not then agree 
= among themſelves who ſhould keep the Recozds; and 
upon Application made to the Ring concerning this Pat⸗ 
ter, he appointed a fit Perſon to keep them, and gave 
bim the Cuſtody of the Recozds in every County t Af- 
terwards it became incident to the Office of the Lozd 
3 Keeper td nominate the Cuſtos Rotulorum; and then be- 
& Ccaiſe of the Neceſſity of one to make Entries, and join 
& Iſſues, the Cuſtos appsiated a Clerk fe2 that Purpoſe, who 
b now called Clerk of the Peace. And as to the Caſe in 
E Queſtion, by the Statute 1 W. & M. the Cuſtos hath Power 
do appoint a Perſon to execute this Office by hitnſelf 62 De- 
buty, fo2 ſo long Time only as be ſhall demean himſelk well, 
Ke. which TWozds do impozt an Eftate fo Like. | 
Holt C. J. 9s the Rolls and Reco2ds of the Seftions 1 Show. 530, 
dete by the Commiſion of the Peace put into the Hands - 535336 
1 GEE | the 
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Cuſtos Rotulorum. 


4 Mod 
295. 


C3.) 


Te Ca cis — 


the Cuſtos Rotulorum, and the Clerk being the Perfon tha 
muſt be truſted with the Bolls to make Entries upan, and 


dꝛaw Judgments, and to recozd Pleas, Sc. therefore 9 
common Right, by the Common Law ok the Land, it be 


longs to him that hath the Keeping -of the :Recozds, . 


nominate this Clerk, and not to any one elle: am 
it would be very ynreaſonable, that the Cuſtos Rotulorum 


being intruſted with the Cuſtody of the Recozds by his 
Commiſion, any other ſhoutd- be made Clerk of the Peace, 
' fo2 the aftual Poſſeſſion of ſuch Recozds, than ſuch as he 


ſhould appoint; when upon any Laſs o2:Mifcarriage he i; 
anſwerable-fo2 it Himſelf. And bekoze the Statute of 37 H. 
the Clerk of the Peace was removeable at the Pleaſure of 


the Cuſtos, becauſe he was his Clerk; but by that Statute 


2935 


he is made an Officer, and hath a durable Eftate in his Of 
fice, and ik he behaved himſelf well, the Cuſtos could not 


turn him out: And J think ſince the Making of the Sta 


tute x W. & M. he hath an abſolute Eſtate fo2 Life in his 
Dffice independant upon the Cuſtos, and determinable ojly 
upon Migbehaviour. 1 

Judgment was given fo2 the Plaintiff. See 1 Show. the 
Lozd C. J. s Argument at large. 


King and Queen verſus Owen. Trin. 6 W. & M. 


N this Caſe Judgment was given, that no peremptoy 
1 Mandamus ſhould go; foz by the At of 1 W. & M. the 
Cuſtos Rotulorum ig to nominate a Clerk of the Peace to 
execute that Office fo2 ſo long Time as he ſhall well de⸗ 
mean himſelf, 8c, and if he appoints him in any othet 
Manner, he is no Clerk of the Peace: Therefoze the Dt 
fendant being here appointed by the Earl of W. during 
Pleaſure, tis not purſuant to the Statute, fo; he hath not 


OY * 


bath no Title ta the Office. 


executed the Authozity given to him, and ſo the Defendant 
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Benbridge verſas Day. Hill. 3 W. & N. 


oe Plaintiff bꝛougbt Crover ko; ſevetal Things, (. 

= and among the reſt de duobus fuleris ; the Defen- * S 2:8. 
| vant vemurted generally, and pzayed Judgment. 

„ Holt C. J. refuſed to give Judgment quod nil 

© capiat, but ſaid the Plaintiff might take ſeveral Damages, 

and releaſe as to this, and then have Judgment as to the 

telt, and all would be well in this Caſe, 
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Sir James Herbert's Cafe. Mich 7 W. 3. 


A Diſtreſs was taken by the Overſeer of the Poo? foz a (+. 

& {1 Pod?'s Rate, and a Replevin bzought; and on Not Skio. 595. 

© Guilty pleaded at the Trial, Evidence, being given, and 8 77» 

the Juty charged, and ready to give their Uerdi#, the 

& Plaintiff became nonſuit, by which the Officer diſtrainfng 

mas entitled to treble Coſts and Damages; but the Jury 

& departed without aſfeffing the Damages: Upon which, the 

Court was moved fo2 a Mit of Enquiry. = 

By Holt C. J. If upon a Demurrer on Evidence the 

W Juty be diſcharged, there hall be a Tarft of Enquiry of 
Damages, fo2 the Jury do not give any Uerdi#, and there: 

bote they cannot aſſeſs them; and the ſame Reaſon holds 

upon a Nonſuit, by which the Jury are diſcharged from | 

© oiving their Qerdit : ut "tis otherwiſ?, jvhere they give 4 106 

© Uerdi#, fo2 there a Defett bf aſſeſſing Damages ſhall not Roll. 272: 

be ſupplied by Writ of Enquiry; fv2 in ſuch Caſe the Jurp 10 Rep. 118. 

habe misdemeaned themtelves, and if they had given Da- Dyer 5 

mages too high, &c. they might be attatrited, and they ate 1 Lev. 255. 

bound to give Damages; but tig not fo in the other 

Lales. Afterwards at another Day he ſafd; the Jury 

might have been charged with the Damages, but ſince 

they were not, there may be a Crit of Enquiry a- 

& watded, And here if the Jury had, given a Uerdi# fo2 

Damages, this had been but an Jnqueſt of Office, on 

which no Attaint would lte, ik the Damages had been 

| *:celllve; therefoze there is no Default in the Jury, 01 


_———— O_ 
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DAMAGES.- -- 
Damage to the Plaintiff, if this be ſupplied by wg 7 


Enquiry, — 
per Cur”, Let a Writ of Enquiry go in this Cale. 


Gardner verſus Hobbs. Mich. 7 W. z. 


ÞJS is an Action of Treſpaſs, and the Dekendt MM 
- zuſtifies by Qirtue of the Stat. 43-El2. fo2 the Poors ME 
Rates, &c. the Plaintiff was nonſuited, but no Damages 
were found, therefoze Cotinfel moved fo2 a Writ of Errg, 


_ - Harcourt verſus Weekes. 


(4) 


5 Mod. 77 ] Þich was a Caſe of the ſame Nature as the fy; 
5 Mod. 118, _ 


119. Holt C. J. We are of Opinion, that the Omiſſon of 
= 2 Salk. the Jury to enquire ok the Damages on a Nonſuit in Re, 
1 Roll. Rep. plebin, may be ſupplied by a Writ of Enquiry of Oamages, 
272, 284. ft is true, the Jury might have been charged with the Di: 
4 mages, but ſince they are not, there may be a Writ ok En 


357, 446. Qquiry awarded. 1 Cro. 143. Parroſe and Newbutt. 
Hard. 166. - | Þ 8 | 
1 Sid. 380. 1 Vent. 40> Raym. 170. 1 Ley. 253. 1 Salk. 205, 206. 


| Prince and Moulton. Trin. 9 W. 3. 


r Þ E Plaintiff declares that 2 Julii Sexto Regni Reg! 
me. he was poſſeſſed of a Cloſe called the Meadow, and 
2 Silk. 663. of another Cloſe called the Pingle, and that the Ocfendant 
2 Mod. 154. 3 Auguſti Anno Sexto præd' a certain Mater⸗Mill did ere, 
and the Foundation thereof ulterius ſolito did extend, b) 
Reaſon whereof the Plaintiff loſt the Uſe and Polit of his 
ſaid Cloſes, from the ſaid 2d of July Sexto. The Oelen, 
dant pleads Not Guilty, and a UCerdit fo2 the Plaintiff, aid 
entire Damages aſſeſſed. Jt was moved in Arreſt of Judg⸗ 
ment, that the Jury were inveigled to give Damages kran 
the 2d of July, which was befoze the Mill was built. Che 
Jury invced might have helped it in their Gerdict, but nor 
it is too late. Hob. 189. Harbin and Green. Mo. 887. 5.C 
Northy contra. One may loſe the whole Year's Profits 9 

an Overflowing in Harveſt Time. Paſch. 4 Regni Reg 
Hornor verſus Bridges. Treſpaſs tali die with a Continuande 


from a Day which was befoze, yet held good. So i a 
= | 1 ; | Gf 


DAMAGES. 


3 gion fo? Wlozds ſpoken at ſeveral Times, if the 7iozds 
@ ken at one of the Times were not ackionable, but only 
in Aggravation, if entire Damages given, they ſhall be in- 


deended only kor what is attisnabie. So Roll. 577. Goſſe 


W againſt Pangel. 

I Sir Barth. Shower pro Defendente. As to the Eaſe Roll 
577. the fozbearing to exerciſe his Trade was held a good 
E Conſideration. Continuandos indeed are rejected, when im 
W poſible o2 inconſiſtent, becauſe the Defendant is not bound 
E to anſwer the Continuando; the Caſe of Syms and Gregory 
Kallen 22. fs anſwered by that of Hambleton and Veer, 2 Saund. 
1069. if a Yan bzing an Action in Michatlmas Term, fo? 
Y Moꝛds ſpoken in November, it might be ſaid there to be 
W impoſſible, and helped by Intendment, but always held ill. 
© Holt C. J. here the Day is not material, as in Tre: 
W paſs, &c. if you lay a Day in the Declaration which is re- 
ally after the Aﬀion bzought, and befoze the Trial, the 
Judge of Niſi Prius will ſuffer pou to give in Evidence any 
Day befo2e the Action bzought; but the Defendant may take 


& qvvantage of it in Arreſt of Judgment. But if you lay a 


Day which is impoſüble, as the zoth of Febzuary, oꝛ a Day 
which is not come at the Time of the Trial, there you may 
E likewiſe give in Evidence any Day bekoze the Acklon b2ought, 
and there the Dekendant ſhall never take Advantage ok it in 


Arreſt of Judgment becauſe the Court will intend that the 


© Plaintiff muſt have given in Evidence a Time befoze the 
Trial, elſe he could not have had a Aerdif#, and the Fault 
in the Declaration is cured by the Uerdit. 

= In the p2incipal Caſe, it is true the Plaintiff might loſe 
the J92ofits of the whole Pear by an Overflowing in Harveſt- 
Time; but here is the Moꝛd uſum, which is impoſſible; and 
vet the Jury might compute accozding to the Declaration. 


FJ cannot diſtinguiſh it from the Cale of Harbin and Green, s. C. 2 Mod. 
>] =p 


| E | Hob. 189. . : 
Judgment arreſted; 


Savil verſus Roberts. Trin. 9 W. 3. 
BE this Caſe, Holt C. J. laid it down fo2 a Rule, that 
a ſufficient Foundation foz an Aion. 1. Where a Yan 
Damage is done to his Perſon, as by Impꝛiſonment, Bat- 


N tery, &c. fo2 that reſpets his Liberty, 3. Where a Perſon 
1 D d d ſuffers 


luffers Damage in his Fame and Credit. 2. Where any 


. ( 6.) 
there are thzee Sozts of Damages, either of which was Carchewg1s. 
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DAMAGES. 


Mod. Caſ. 


Eutw. 1301, 
1304, &c. 


XC) 
6 Mod, 184. 


ſuffers any Damage in his Pꝛoperty. And therefoze though 
the Plaintiff here had not ſuffered Damage in his Fame, dn 
in his Perſon, yet he having received Damage in hig Jy: 
perty, he held it actionable. See Conſpiracy. 


Dove werſus Smith. Paſch. 3 Ann. 


Reſpaſs fo2 bzeaking the Plaintiff's Cloſe, and trend. 
ing down his Gzaſs; it appeared on the Evidence, 
that the Defendant ſometimes uſed to ſet a Table in the 
ſaid Cloſe, and that he often walked in it with others, why 
ſhot with Bows and Arrows there. 5 
Holt C. J. Evidente muſt be given of the Ualue of the 
Damages done, oz vou cannot recover. And if in this Caſe 
the Jury give under 40 s. Damages, though the Title of 
the Land doth not come in Queſtion, J will certify fo 
Coſts; fo? this is a voluntary malicious Treſpaſs, and the 
Statute 22 & 23 Car. 2. is only to be underſtood of ſinall 
accidental Treſpaſſes. And it being here upon a Plea of 
Not Guilty, the Oefendant could not give any Matter of 
Right in Evidence, even in Mitigation of Damages. 


Osborne ver ſus Hoſier. Paſch. 3 Ann. 


| EBT upon a ſingle Bill, fo2 Payment of 230 l. on 

Demand, upon Non eſt factum, one of the ſtbſcribing 
Witneſſes gave full Evidence of the Enſealing and Delivery 
of the Bond. On the other Side, a Perſon of the ſame 
Name and Surname with the other ſubſcribing Witneſs, 


- acknowledged that the Hand was very like his, but it was 


- 


upon Non eſt factum, but ſhould have pleaded it. 


not his; that he never knew either of the Parties, no2 the 
other Witneſs, no2 could the other Witneſs ſay he was the 
Man; and both their Reputations being made good in 
Pꝛoof, Holt C. J. ozdered them both to wzite their Names, 
and thereupon left it to the Jury, who found koz the Plain⸗ 


tiff. 


And Holt C. J. ruled, that this being a ſingle Bill, it 
needed no Specification accozding to the late Statute, be 
cauſe it did not carry Jntereſt; pet Direfed the Jury to gibt 
Damages, viz. Intereſt. And where it was objecked, it 
was payable on Demand, and no Damages oz Intereſt i! 
turred till Demand, and none was pꝛoved. 

Holt C. J. ſaid, They could not take Advantage ok that 
DAY. 


2 | 


36 R 
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D A: 

Sir Robert Howard's Caſe. Trin. 11 W. 3. 
| Policy of Aſſurance to fnſure the Life of Sir Ro- : Salk. 625. 
a bert Howard fo2 one Pear, from the Day of the * be ans. 
| Date, was dated the 3d of September 1697. Sit 3 C5. 1434, | 
Hap Robert died on the 3d of September 1698, about 100. | | 
one o' Clock in the Yozning, =» | * 
Holt C. J. ruled at the Sittings, 1ff, That from the 

Day of the Date, excludes the Day, but from the Date in⸗ 

© cludes ft. 2dly, That the Law makes no Fracklon in a 

Daß, yet in this Caſe, he dying after the Commencement, 

and befoze the End of the laſt Oay, the Jnſtirer is liable, 

E becauſe the Jnſurance is fo2 a Pear, and the Pear is not 

& compleat till the Day be over. 


2 ä 


— 


2 


Death of Perſons. 


Holman verſus Exton. 4 W. & M. 
Leaſe was made in Reverſion to L. D. fo2 99 Pears, 
to commence after the Death, oz other ſooner De- Carthew 
5 termination of the Eſtates of J. D. the Father, 
and J. D. the Son, who had then a Leaſe in Pol⸗ 
| (cſſion fo; the ſike Term, if they oꝛ either of them ſo long 
| lived, The Death ok J. D. the Son was poſitively pꝛoved, 
but as to the Father, Pꝛook was that he was reputed dead, 
and had not been heard of in fifteen Bears. 
. Holt C. J. Apon the Peruſal of the Statute 19 Car. 2. 19 Car. 2 
by which it is enated, That if any Perſons, fo2 whoſe Lives © © 
| Eltates are granted, abſent themſelves ſeven Years toge- | 
ther, and no evident Pꝛook is made of their Lives, in any 
Mon commenced by the Lefſos o2 Reverſioners fo2 Reco- 
very of the Tenements, they all be accounted as dead; J 
am of Opinion that this Caſe is within that Statute, — 
IS cauſe 


196 ) SS *. 

5 — — 3 
cauſe L. D. the Lefſo2 of the Plaintiff in Ejeckment had z 
Term in Reverſion in the Lands, and ſo was a Reyer: 
ſioner within the very Letter of the Statute; and the Dy. 
fendant not being able to p2ove that J. D. the Father was 
alive, at any Time within ſeven Pears laſt paſt, 

Therekoze the Plaintiff had a Uerdift and Judgment, 


DET 


Brookes verſus Cooke. Mich. 1 W. & M. 


— 
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1.) EBT upon an Eſcape againſt the Parchal, ſe 

1 Show. 57. ting fozth a Judgment recovered by her as Exe: 

cutrix, and the Party in Execution, and let at 

large; freſh Purſuit pleaded; Gerdick fo) the 

Plaintiff, Moved in Arreſt of Judgment, that the Plain. 

tiff had b2ought the Action in the Debet and Detinet in het 

own Right, whereas the Recovery, which is the Founda 
tion of the Aﬀion, was as Executrix. 

Holt C. J. There an Executo2 bzings an Action in the 
Debet, where he ought not, it is helped by the Statute, 
but the Quære is, Whether this Aﬀton be bzought as Er 

ecutoz, 02 in her own Right? Ik this be ſo, and remains 
uncertain, it will remain uncertain ſtill whether this Judg⸗ 
ment be in her own Right o2 not. In Trover, o2 Treſpal, 
if it appears the HUrong was in her own Time, though ſhr 
be called Executrix in the Declaration, yet it might be in 
her own Right; ſo here it appears uncertain. 

Dolben J. If Executoz bzings Debt, and recovers, am 
then an Eſcape ok the Party, the Suit fo2 the Eſcape mul 
be as Executoz, and ſo it is agreed in Holman and Chutes 
-Caſe. 2 Cro. 685. | : | 

Per Cur' Judgment was arreſten. 


Anonymus. Mich. 5 W. & M. 


4) EBT on Judgment in B. R. Plea in Abatement 
Caſes W. 3. F quod adhuc reſpondere non debet, becauſe of a Crit of 
5 Erro depending in Cam' Scacc'. Plaintiff demurred. 


CY 


Ho!! 


> 


D E B T.- Re 


— 


W yolt C. J. It is ſtrange, that a Writ of Erro2 ſhould 
W cuperſede an Execution by one Pean, and yet allow a Pan 
to come at it by another, There was no Remedy at Com- 
mon Law foz Debt o2 Damages, where a Pear had paſſed 
atter Judgment, but by Action of Debt, till the Statute of 
W. 2. gave a Sci fac after the Pear; and it is reſolved 
& yelv. 29. that an Executo2 could not plead a Judgment 
© againſt his Teſtatoz, after Erroz bzought in Bar of a Sci 
d upon a Statute, becauſe it was doubtful whether it 
W Gould be affirmed oz not. But J will be bound by conſtant | 
@ Reſolutions of this Court, which are, that this is no Plea | | 
in Bar oz Abatement; it is true, there have been ſome ge. i 
dcdlutions to the contrary in the Exchequer, and Judgments 
have been reverſed there, in my Lo2d North's Time fo this 
W Erroz, and in Chief Baron Turner's Time, and particu- : b 
© jarly in the Caſe of Danvers and Smith; but that was a new | 
W Notion. Dolben and Eyres ace (abſente Gregory.) Eyres | | 
W cited Mod. 121. and they all agreed there was no Difference 1 
between its being pleaded in Abatement and in Bar, per | j 
# totam Curiam. | 


Grandvill and Dighton. Mich. 5 W. & M. 7 | 


EBT upon a Judgment in B. R. the Defendant (3.) 
; ' pleaded in Abatement of the Action, a Writ of Erroz skin. 388. 
pending Upon this Judgment in Cam' Scacc'; the Plaintiff | 
demurred; adjudged fo2 the Plaintiff, Sid. 236. 4 H. 6. 31. 

and 18 E. 4. 6. there cited to be ſo reſolved. And a Caſe 

was cited per Dolben ta be adjudged accozdingly in the 

Cime of Rolle, and after affirmed in Parliament befo2e all 

the Judges of England, between Limerick and :; and 
though it had been ſtuck at, and Vaughan queſtioned it, yet 

it had been oftentimes ſo ruled; and it was held in the Caſe 

| of Danvers and Smith in the Exchequer-Chamber, that ſuch 
Plea is not good in Bar, but good in Abatement ; but 

| this Difference was not thaught reaſonable. 1 

And Holt C. J. ſaid, If it were not fo2 the Current of 
LAuthozities econtra, it ſeemed hard to him that ſuch an 

Attion lies; fo the Writ of Erroz is a Superſedeas to an 
Erxecution, and therekoze pari ratione it ought to be a Su- 

| perſedeas to all the Tays to come at an Execution; and he 

& cited the Caſe of Read and Bearblock, where a Man pays a 
Security of an inferio2 Nature, pending a Writ of Erroz, 1 
upon a Judgment an a Weir of a bigher Mature; this 1 
"00. - | was | 


198 


D E B F. 


(4) 
Skin. 590. 


. 


775 


in Cam. Scac. dire#ed to the Chief Juſtice ok B. R. upon 


ik he ſhall be compelled to anſwer quouſque the Cauſe be de. 


was not a Devaſtavir, which ſhews that the Writ of Erto 
had ſo totally ſuſpended the Effet of the Judgment, that it 
ſhall not have any Regard oz Cſlence, but this nothith⸗ 
ſtanding, it was, though with ſome Relufance, adjudgey 
by him and all the Court, ut ſupra | 


Rowley and Raphſon. Mich. 7 W.3. 


N Debt upon a Judgment in B. R. the Defendant plead: 
ed, that after the Judgment a Writ of Erro2 was bought 


which the Cauſe was removed befoze the Judges there, 
where it pet remains undetermined, and pꝛaped Judgment 


termined there; the Plaintiff demurred; and adjudged that 
the Dekendant anſwer over: Foz this is not a Plea either 
in Bar o2 in Abatement; and ſuch a Concluſion quouſque is 
not good. | : i 7 
Ind Holt C. J. faid, that this might be pleaded in 9: 

batement, but not in Bar; koz though the Plaintiff has 
commenced his Attion too ſoon, it is not a Reaſon why he 
ſhould be barred, though it may why the Suit ſhould be a- 
bated. - | | | 


Evans werſus Towel. Trin. 8 W. 3. 


1 upon an Obligation of 2800 1. the Condition 
was fo2 Payment of 1400 l. with Intereſt, on ſuch 
Day, accowding to the Intent of a certain Proviſo o; Co 
venant mentioned in an Indenture bearing even Date, 6. 
made between the ſame Parties. The Defendant recites i 
Deed of the ſame Date made between the Plaintiff and 
Defendant, whereby in Conſideration of 1400 l. ſecured t 
be paid by an Obligation of the ſame Date, and in Coil 
deration of 5s. paid to Sir S——- E——, Sir 5— 
aſligned to the Defendant a twentieth Share of Lead-WWotks 
in C- , and ſaith he hath paid the Money ſecundun 
formam proviſion in Indentura præd mentionat?. The Plaintif 


U 1 * 8 1 DO 


replies, that the Defendant did not pay the Yoney, & 
Qerdit pro Quer'. 3 
I Lloyd moved in Arreſt of Judgment, that the Dekendm Wt . 
hath miſtaken the Deed, fo2 there is no ſuch Covenant i! G 
the Deed ſet foxth, therefoze it is a void Jfue, and thi Bi 
IT I . a” a 


— 


RAD * 


W (0:0 there aug to be a Repleader; and to that Opinion the 
| * Holt ſaid, the Defendant is eſtopped to ſay there is 
no ſuch Deed, therefoze he ſhould ſet koꝛth ſuch a Deed, 
elle he is gone, and muſt pay the Money. He might have 

neaded Paymennt ſecundum formam conditionis, and well; 
ko; the Indenture is but a further Deſcription of the Agree- 


| y Afterwards Holt C. J. ſaid, The Defendant hath rect- 
ted as much of the Deed as he thought fit, yet there might 
be ſuch a Covenant in the other Part. 
iſt, The Defendant ts eſtopped to ſay, there is no ſuch 
Tndenture | 
| 2dly, pe ſays he hath paid it accoꝛding to the Proviſo 
and Covenant in that Indenture. | ; 
| Lloyd. What if we ſet out the whole Indenture, and 
there is no ſuch Covenant ? | | 
Holt C. J. Tis your Fault then to ſay ſo in the Con⸗ 
dition. | 
| Tudicium pro Quer' (cæteris tacentibus.) 


Bellaſis verſus Burbrick. Mich. 8 W. 3. 


By Holt & Cur. IM Aﬀfon of Debt fo2 Rent due upon a C6.) 
Leaſe at Will, the Plaintifk muſt ſhew * alk. 20% 

an Occupation; fo2 the Rent is due only in reſpet thereof, 

and therefoze it muſt appear to the Court when the Leſſee 

entered, and How long he occupied; but in Debt fo2 Rent vent. 47, 

on a Leaſe fo2 Pears, the Plaintiff need not ſet foꝛth any 40s. 
| Entry 02 Occupation, fo; though the Defendant neither en- ! £72 3: 

ters no; occupies, he muſt pay the Rent, it being due by 4 Leon. 18. 

the Leaſe 92 Contract. 55 


Badger verſus Hoid. Paſch. I2W.3. 


12 Plaintiff had Judgment in Ejeftment, Erro: (.) 
was brought, and Pall given to pꝛalecute, and an- des W. 3. 
ſwer the mean P2ofits, and pending it, the Plaintiff bꝛought 

Debt fo2 Rent. Bs 


per Cur), The Urit of Erro2 does not hinder the Plain⸗ | 
tiff from bzinging Debt, oz diftratning ; here he might have ] 
entred without a Writ of Execution. In a real Acklon, af- b 


ter Judgment, the Plaintiff may enter * ä | 1 
5 ritt 1 
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Farreſl. 87, 
89, 90, 91. 


becauſe he declared foz moze than the Articles of Agreement 


yy tiff, if he declares upon that Deed: As if a Man bing 


his Due; and this reſts upon the Deed only, and the Sum 
in it does not amount to the Demand; but ik an Afton be 
bꝛought upon a Deed which refers to a Batter of Faf, that 


1 Roll, Abr. 
785. | 
Style 175. 
Cumberba. 
365. 


there is no Diverſity between a Demurrer and Uerdif. 


| ling by Deed, but not a ſtated Debt in the Deed itſelf. 


4. PF; 


Wirit of Erroz, if his Entry were lawful without the Zudg. 
ment; fo2 the Judgment ſhall not put him in a wozſe Con 
dition than he was in bekoze. And whereas it was urged 
that in the Exchequer they had laid a Plaintiff by the Deels 
fo2 ſuch a Thing; Holt C. J. ſaid, it muſt be by Girtue gt 
their equitable Power, which this Court had not. 


Grips verſus Ingledew. Mich. 1 Ann. 


£ pe Defendant had agreed to pay the Plaintiff 351 
| foz every hundzed Stacks of Wood in ſuch a Place, 


and ſo fo2 as many mo2e as ſhould be felled till Michaelms 
following; And the Plaintiff declared fo2 ſo much Bone 
as eight hundzed Stacks would come to at th Rate, and 
alſo fo ſome odd Stacks, in Pꝛopoꝛtion to the Sate of ;;1, 
per Pundzed, To this Oecclaration there was a Oemurrer, 


entitled him to, as there was no Agreement fo2 any Thing 
under 100 Stacks. | - OE 8 
Holt C. J. In the Action here brought the Demand is 
entire, but it is not ſo in the oziginal Foundation of it, 
fo2 that is ſeveral; and this Otfference is made, if there be 
a certain ſtated Sum ſpecified in the Deed itſelf, that ſhould 
not be abzidged by any Remittitur 02 Releaſe of the Plain 


Debt upon a Bond of 30 l. and declare on a Bond of 20]. 
this is ill, becauſe he has bzought his Aﬀion fo2 moze than 


makes the Duty moꝛe oꝛ leſs; and then if the Fa# which is 
referred to, entitles the Plaintiff to a leſs Sum only, and 
he demands moze than that Fai which the Deed refers to 
upon Computation will entitle him, there if he remits (0 
much of his Demand as the Fat does not make out, it 
will be well, and he ſhall have Judgment fo2 the Reſt, fi? 
that Fai which is not made out, is not contradited by the 
Deed : And ſo it had been adjudged upon a Gerdick, an 


And he afterwards ſaid, that this was a Debt indeed at 
Judgment fo2 the Plaintiff, releaſing the Overplus. 


4 Hatchet 


3 E 3 201 


Hackett verſus Tilley. Hill. 4 Ann. 


aye Plaintiff, as Abminiſtratoꝛ to Fox, bzought Debt 
T upon a Bond made to the Inteſtate; the Defendant 


g Oyer of the Condition, which was to ſave harmleſs f. nennify 


| d 8 7 , a 

7 che ſain Fox, his Executoꝛs and Adminiſtratozs, from all a8ions 

| tions that are already bzought againſt the ſaid Fox fo2 mente, 1 
any Eſcapes within two Years; and then the Defendant ie Action- 


„ "leads that he did ſave him harmleſs from all Aﬀions of E- whereon 


ſcape. The Plaintiff replies, that one Hind was commit- Juha be. 

ted in Execution to the ſaid Fox, and he was in Cuſtody of fore. 

the Defendant; whereupon the Plaintiff in that Afton 

| bzought Debt upon Eſcape againſt the ſaid Fox the Jnte- 

© fate, and had Judgment Term Paſch. and ſo recovered 

| againſt the Inteſtate 2001. which he was. fozced to pay. 

and note here, that the Bond was dated after the Eaſter 

Term, wherein the Judgment was obtained againſt Fox, 

ſo that the Bond was ſubſequent to the Judgment, The 

| Defendant rejoins, that Fox did ſuffer the ſaid Hind to 

© eſcape; abſque hoc, that the Dekendant did ſuffer him to 
eſcape; to which the Plaintiff demurs, being a Departure, 


as he alledges. | 


| Hackett Adminiſtrator of Fox verſus Tilley. Mich. 
HE Defendant pleads, that Fox was not damniſied { x0.) 
; by an Action of Eſcape, and 'twas argued by Serjeant | 
m_ koꝛ the Plaintiff, and Serjeant Broderick fo2 the Oe- 
endant, | EET 8 nl „ 
{ Parker: J need not ſay that the Rejoinder is a Depar⸗ 
ture, fo2 thät, J belleve, will not be maintained, koz J 
| think the Court were of that Opinion when this Caſe was 
argued befo2e; lo there remain two Dbjeftions, firſt, Whe- 
ther the Condition of the Bond is againſt Law? 2dly, 
| There being a Judgment againſt Fox befoze Tilly gave his 

Sond, whether the Defendant was to ſave harmleſs againft 
| this Judgment, by Fo2ce of theſe Mozds (Actions already 
brought) in the Condition? And as to the firſt, J think the 
Cale of Morton and Symmes, Hob. 12, 14. rules our Caſe, 
© {02 there the High⸗Sheriff had ſuch a Condition againſt an 

| Under-Sheriff, and it was * 3 be good; and in 1 Leon. 

| F 73. 


A Covenant 


r 


Res | - D 5 & TT. - 
73- it is ruled there, that no Condition ſhall be held to he 
againſt Law, unlefs- it appears to be againſt Law in the 

very Convfcfor in terminis terminantibos, thengh J have 10 
Occaſion to carry this Caſe ſo far; but this is a lawful 
Condition beroze, though the Eſeapes were ſuffered bere; 
the Bond was made, ko is 1 Saund. 161. Lutw. 143, | 
that I think it fs not to be doubted but ſuch Condition is 

ood. To the ſecond Point, All Actions, that are already 
rougtit, ate in the preter-perfeit Tenſe, ſo that though there 
wits a Judgment befoze the Bond was given, yet the Judg⸗ 
ment was upon an Aﬀfon of Efcape which was already 
d2otight, and ſo within theſe Wozds, and the Meaning of 
the Condition; beſtdes, by the Condition he has two Peary 
to ittemnffy Fox, within which Time an Aﬀion may be 
bzought, and Judgment and Executtor obtained thereon, 
fo it would be very mifchievous ik ſuch a Conſtrudion 
fhould be, viz. that he ſhould indemniky Fox from Ations 
only, ko; that would be t» conffrue the Mozds contrary to 
the Intent of the Parties, and which appears on the Face 
of the Condition, and the two Vears given to Tilly, was 
to repay us; beſides, it appears that Fox bzonght a Writ 
of Etroz by the Advice of Tilly on the Judgment obtained 
on the Eſcape of Hind. I +4), | 
Broderick fo2 the Defendant ſaid, that the Rejoinder is 
no Departure, fo2 the Condition is to ſave Fox harmleſs 
from all Ations on Eſcapes ſuffered by Tilly, and the Re 
joinder is, that Fox did permit him voluntarily to eſcape, 
and ſo does not vary from-the Bar, but may ſtand well with 
it; no2 does it appear that Hind was ever lawfully in Ex 
eciition, beranſe it is ſafy only that he was a Pꝛiſoner ſub 
eultodia of Fox, ànd ſo perhaps not lawfully in Execution, 

Suppoſe Fox had been indicked fo2 a voluntary Eſcape of his 

own, that would not affect us: And he cited ſeveral Caſes 

wherein it was ſulv that ſuch Conditions were againſt the 

Law. Yelv. 197. 3 Cro. 230. 3 Leo. 236. and Condi 

_ againſt Law are void, as well as Aſſumpſits againſ 

a | . 7 5 : | ; 

As to the ſecond Point, Actions which are already bought 
cannot be intended a Judgment, and Conditions are to if 
conſtrued favourably foz the Obligoz, and is quaſi a Deſea- 
ſante to him, Dyer 17 pl. 96. Laſtly, he ſaid, the Rejoit 
ver is no Departure; fo2 when ever you ſhew new Matte 
in the Replitation, J may anſwer the ſame by new Patt: 

in mp Rejoinder. Moor 186. N. 333. 1 
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parker replies; If you ſay in your Plea, you ſaved me 
harmleſs, you ſhall not be afterwards admitted to fay, that 
you ſhould not ſave me harmſeſs. I do not deny, but if 
new Matter be aſſigned in the Replication, you may ſhew 
new Matter in your Rejoinder, but ſtill you are not to depart 
from your Bar. | | | 
Holt C. J. Jf a Condition be to ſave one harmleſs from 
all Adions pending, you may plead there are no Aﬀions 
pending, being general; but if the Condition be to ſave 
| you from a certain Aion pending, there you are eſtopped 
| to ſap that ſuch an Acton is not pending, being particular. 
It is a good Condition, to ſave me harmleſs from all the 
ill Things J have done, fo2 that is no Encouragement foz 
me to do any moze ill Aﬀtons; but you are not to ſave me 
| harmleſs from all the ill Actions which J ſhall do, fo2 that 
is an Encouragement to me to do ill Things, which is 
W againſt the Law. But the Condition here is clearly good 
fo2 another Reaſon, Fox was Warden of the Fleet, and he 
will not admit Tilly to be his Deputy, unleſs he will in- 
| demnify him from ſuch Eſcapes as were permitted by him 
befoze; but as to the laſt Point, J am not very clear that 
| this Breach is well afligned, fo2 the Bond is to ſave him 
harmleſs from all Actions already bzought, now there was 
no Aion when the Bond was made, there being a Judg⸗ 
ment, then the Action was gone, qua tranſivit in rem Judica- 


catam, : : : 


| laſt Reaſon, the Bond given by Tilly is to (ave harmleſs 

from all Aﬀions already bzought, ſure the Judgment was 
| an Attion already bꝛaught. It is true, the Acton is gone 
and extinguiſhed in Law by the Judgment, but yet ſurely 
Fox was damnified by an Aﬀian, oz at leaſt by the Effet of 
an Action already bzought. | 


by the Aion, . _ 9 5 | 

| Powell J. It is true; but here are two Pears given to 

the Dekendant to indemnify Fox, and in that Time there 

and therefoze it ſhould be intended that the Defendant might 

| the Parties: To which Powis atcozded fo2 the ſame Rea - 


lon; & adjornatur. 


Hackett 


| Powell J. Surely the Rejoinder is a Departure, fo2 the 


Holt C. J. Che Jzejudice now is by the Judgment, not 


might be a Judgment and an Execution upon an Aion, 


have two Years Time foz the Payment of the Money, and 
Conditions are to be conſtrued acco2ding to the Intent of 


r — . ed REPO BI TREE 2 Ee eB FU 
2 9 
4 — = — — — — r 1 


DE B 


Hackett verſus Tilly. Hill. 5 Ann. 


3 Nox in this Cale, that the Bond was dated the + 


of May, and the next Day the firſt Plaintiff Fox gabe 
the Defendant Notice of the Eſcape of Hynd, and in Eaſter 
Term the ſame Pear 1695, Judgment was had againſt Fox 
The Defendant pleaded that he did keep him harmleſs kram 
all Actions of Eſcape quz tunc præantea proſecute fuerunt, 
Sir James Montague fo? the Plaintiff, This is within the 
Intent of the Condition, becauſe a Judgment is the Coy: 
ſequence of the Action; koꝛ no Man can be p2ejudiced by the 
Action, but by the Judgment, Action & loyal demand de fn 
droit; if ſo, then a Judgment is alſo a Demand of tt, 
but here it does not appear that this Judgment was he: 


foze the Bond was executed; firſf, becauſe the Judgment 


was in a variable Term. It is true, the Court will in ſome 
Caſes judicially take Notice of the Beginning and Returns 
of the Terms, but that is when it is direfly the Point in 
Queſtion, as a Grit of Erro2 grounded upon a Return, 
& c. but not ſo when it comes befoze them collaterally in 
collateral Aﬀions, So the Difference 1 Ro. 525. 8, 12, 14, 
I Cro. 275, 276. Dyer 182. a. b. Where it Iſſue be taken 
in ſuch a Matter, it ſhall be tried by the Almanack, which 
cannot be, becauſe the Almanacks are no Part of the Lav, 
as we all know; fo that all this depending upon a Suppo⸗ 
ſition, whether the Judgment was befoze oz after the Per: 
feftion of the Bond, the Court will not judictally take No⸗ 
tice of the Term as Judges, ſo as to defeat this Bond, 
and the Intention of it. Beſides, it is only by Relation a 
Judgment ok the firſt Day of Eaſter Term, and that is 
fictio juris quod nulli facit injuriam; fo2 in Truth the Aion 
was pending when the Bond was ſealed ; alſo the Oefer- 
dant in his Plea took it to be ſo, fo2 he pleads that he di 
ſave him harmleſs from all Actions quæ tunc præantea proſe- 
cutæ fuerunt, ſo that if he had meant all Actions pending, he 
(ould have pleaded otherwiſe, fo2 he ſays he did ſave us 
harmleſs from all Actions which have been already b2ought, 
ſo that muſt be the Time paſt ; therefoze pꝛay Judgment fo! 
the Plaintiff, _ e eee 
Eyre ko the Defendant; J did not think that it would 
now be conteſted that the Kalendar is not Part of the Con: 
mon Law, being ſettled ſo in the Caſe of Dervy & al. Il 
this Court, and alſo in the Cafe of Harvy and * 
4 5 Lent 


as» 
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Queſtion, which the Court direed to ſpeak to, was, Whe- 


| | ther we were by the Condition of this Bond to ſave thent 
W harnileſs from the Judgment, which was obtained befoze 
this Bond was executed; and J hope not, becauſe we were 


to ſave them harmleſs from all Ackions already bought ; 


how by the Judgment the Aﬀion is gone, even an Obliga- 


tion is gane by a Judgment. Higgin's Caſe 6 Rep. And the 
7902s in the Condition, viz. All Actions that are already 
brought, are reſtriitive, and ſhew the Intent of the Parties 
to reſtrain it, ſo not to be extended to Aﬀions that are al- 
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keady bꝛought, fo2 he may have ſeveral Ways to defeat 


| ditions bꝛought, befoze Judgment is obtained upon them; 


but not from Judgments, becauſe there is no Fence againff 


that but Payment of the Money. As to the Moꝛds of our 
| Plea, that ſignifies nothing, becauſe it is putting the 
Aozds of the Condition into Latin, and though the To2dg 

are in the p2eter-perfeft Tenſe, yet that will not alter the 


Condition; fo2 the Aion muſt have been bꝛought fo2 which 


| the Plaintiff was to ſue, that is, in the Time paſt; yet it 


| follows not that ik Judgment were had befoze the Bond 


uns executed, that this may be included within the Wo2ds | 


Actions already brought. . 79 
Holt C. J. To ſave you harmleſs from all Aﬀions, was 


to ſave yott Harmleſs, ſo as the Aﬀion ſhould not come to 


a Judgment: J ſee no Difference between moveable and 


W unmoveable Terms, fo2 the Kalendar is Part of the Law, 
| being eſtabliſhed by Act of Parliament, and ſo Part of our 
| Law, fo2 which Reaſon we tſhall take Notice of it; it is 


Nonſenſe to fay that there ſhould be an Jſſue tried by A- 


W manack, as you would make the Caſe in Dyer 182. 

Powell J. J cannot alter the Opinion J was of laſt Time 
| fo2 the Plaintiff, though J have conſidered it; fo2 the De- 
| fendant has two Years to ſave the Plaintiff harmleſs, and 
in that Time all the Actions pending, as they would have 


it, would become Judgments ; lo that the Condition would 


become frivolous, o; would defeat the Bond, and make it 
(igniky nothing, . 71 
Holt C. J. It is true, he has two Pears to ſave them 
| harmleſs from the Action; but if Judgment is againſt the 
Plaintiff, the Obligation is not foxfeited;-as if J am bound 
to ſave you harmleſs from a Bond, if the Bond is ſuffered 
by me to be kozkeited, my Bond is. fozfeited; but if J am 
bound to ſave- you harmleſs from a Bond foxfeited, then I 
am to ſave you from having a Judgment againſt you. 


% e gg: HI Powis 


1 ALE © 


Powis J. IJ think the Plaintiff ſhould recover, becayg 
the Wlo2ds of the Condition are in the pzeter-perfeft Teqſ,, 
Gold J. It is a Cauſe deſerves Conſideration, but 5 
| 1 that my Opinion is that the Plaintiff ſhould 
recover: . 3 | 5 
Holt C. J. Ak you are clear, we may give Judgment in 
the Plaintiff. But they deſired Time to conſider; 
Holt C. J. Suppoſe the Judgment was had a Pear betont 
the Bond was executed, | . 
powell J. Perhaps that might alter the Caſe, 
Holt C. J. Proſecut' ſunt, & proſecut fuerunt, J think ate 


much the ſame Thing. 


4 
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Anneſly verſus Cutter. Hill. 5 Ann. 


(12. ) Mer upon a Bond with Condition to perkanm d. 


Debt upon a ticles, the Articles were, that the Oefendant Cutter 
Bond to Per- ſhould educate, keep, maintain and pꝛovide fo? J. Cutter 


torm Arti- 


cles; and on his Son in one of the Univerſities of this Kingdom, unti 
— 22 he had paſſed all his Degrees, and was a Maſter of dr 
wasneceſſaty in one ot the ſaid Univerſities, and when he became Pale 
in « Plea, Of Arts, as afo2eſaid, then the Plaintiff was to pay ſo much t 

— thartbe De” the Defendant fo? his ſatd Son's Uſe, The Defendant pleads 
ated the that he did educate his Son at D. and afterwards that he 
_y was fit fo2 the Univerſity, and that afterwards he did bez, 
Univerſiey, Maintain and p2ovide fo2 the ſaid J. Cutter, until he ha 
and that he paſſed all the Degrees that were requiſite to fit him to bf 
fed all Maſter of Arts at the Univerſity of Cambridge, and poſt: 


10 hes fluch a Day he became Matter of Arts at Cambridge afar 


what De- laid. The Plaintiff demurs. e 
neeeſſarp co Serjeant Pratt ſhewed two Cauſes, firſf, becauſe he do 
de paſſed, not tell what theſe Degrees were, fo2 perhaps he did no 
_ paſs all the Degrees which were requiſite, and we migjt 
have taken Ifſue thereon, if there had been other Degrees 
requiſite, which were not alledged, to fit him to be Paſir 

of Arts; beſides, we might ſay he did not take ſuch a O. 

Bree, fo2 that was iſſuable; fo2 a Plea ſhould compꝛeheld 

a competent Certainty, on which an Iſſue might be tak: 

It is true, we might in our Replication ſay that he did i 

take ſuch o2 ſuch a Degree, but then we ſhould loſe the n 

vantage the Law gives us, upon his Averment of no 10! 

Degrees to be requiſite, except thoſe by him befo2e alledg!. 

The ſecond Exception was, that he ſays that he did i 
maintain and p2ovide foz him, until he paſſed all te - 
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grers which were requiſite to fit J. Cutter to be Baſter of 
Arts, and poſtea ſuch a Day he became Maſter of Arts. Now 
the Degree to fit him to be Waſter of Arts, is Bacheloz of 
arts, and that Degree they take commonly thꝛee Pears be- 
W ze they become Yaſſer of Arts, and who maintained him 
| theſe three Pears non conſtat by the Plea, = 
Broderick fo2 the Oefendant; As to the firff, the Plea is 
good; fo2 if the Condition is to perfozm Covenants, and 
the Covenants are in the Affirmative, performavit omnia is a 
| good Plea; and the Oifference when the Plea is in the 
| (0020s of the Condition, and when not, is this; if there 
he any Matter of Law, 8c. to be done that is under the 
W 7Jurisdition, and fox the Judgment of the Court, there 
bpou muſt particularly chew the Perfozmance, and the Plead- 
ing in the Moꝛds of the Condition is not good; as if I 


good Plea fo2 you to ſay, you made a ſufficient Releaſe, but 
- you muſt ſhew it in particular, that the Court map judge of 
the Galidity thereof: So is the Reaſon of Specott's Caſe, 
5 C: 57. Schiſmaticus Inveteratus was not ſufficient, being 
too general, ergo uncertain fo2 the Court to judge. But 
where the Condition is to do Faffs merely, the Reco2d is 
not to be ſwelled up therewith, and if there be Mccaſion, 
you may aſſign a Beach. 3 Bult. 31. 1 Ro. Rep. 173. ©0 
| if the Condition be a Thing which fs out of the Jurisdic- 


Pleading in the Moꝛds of the Condition is good. Vide 
3 Mod. 69, 70. As to the lecond, J hope that is ng Fault, 
fo2 we did maintain him in all his Degrees requiſite, and 
he is now a Maſter of Arts. The Court did unanimouſly 
agree the Plea to be bad, becauſe he does not ſhew who 
maintained him from the Time he commenced Bachelo?, 
until he became Maſter of Arts. 5 


+ Form helped by the general Demurrer. The reſt of the 
Judges laid nothing to the firſt Exception; fo2 the ſecony 
| Exception the Plaintif had Judgment Niſli. | 


L Maugridge verſus Saull. Paſch. 8 Ann. 


N Ation of Debt on Bond; upon Oyer craved, it ap- 
peared to be thus: Thomas Mawgridge, this is to au- 


am bound to make you a ſufficient Releaſe, there it is na 


tion of the Court, o2 is to tindergo an alind Examen, there 


And Holt C. J. ſaid, Jt was well enough as to the firſt 
Exception, and if it had any Fault, it was a Default of 


thozize you to ſeize and ſell ſo much as will ſatisfy a _ | 
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77 


of 91. 16s. 6d. which J do acknowledge to owe to = 
Thomas Mawgridge, and to return the Overplus; and tis 


ſhall be your Diſcharge fo2 ſo doing. In Witneſs, &c. 


After a Qerditt fo2 the Plaintiff, Mꝛ. Whitaker moye in 
Arreſt ok Judgment, that though this feems to be an ge. 
knowledgment of a Debt, yet it is but an Authozity. 12 
Holt C. J. If a Man, by Writing under his Hand and 
Seal, acknowledge himſelf to be indebted to J. S. in 1006], 
that is an Obligation. 5 V 

Serjeant Hall; Dyer 210. it is ſaid, that if A. by Pil 
acknowledge to have faund ſo much of B.s Monep, Debt 
will lie. Kelw. 34. There it is debeo to B. ſo much; and 
1 Vent. J acknowledge to owe 201: in all theſe Caſes an: 
judged that the Action lies. 322 
By the whole Court, Judgment foz the Plaintiff. 


- 
0 


2 — 


r 


Medina verſus Stoughton. Trin. 12 W. 3. 


1 Salk. 210, 
211. 


1 Show. 68. 


3 


Ction of the Caſe, fo2 that the Defendant, being 
poſſeſſed of a certain- Lottery Ticket, ſold it to 
the Plaintiff, affirming it to be his own, when in 

Truth it was not his, but another's. The Oe⸗ 


kendant pleaded he bought it bona fide, and ſo fold it; and 


pzayed Judgment of the Declaration, &c. The Plaintiff 
demurred. | 3 . 5 
Holt C. J. If a Man having Poſſeſſion of Goods ſell 
them as his own, an Action lies fo2 the Deceit; and where 


one, who has the Poſſeftion of any perſonal Chattel, ſells it, 


Style 345 
2 Cro. 474. 
Moor 196. 
g 3 Mod. 281. 


the bare Affirming it to be his amounts to a Warranty, 
and Action lieth on the Affirmation; koz his having Poſſel 
ſion is a Colour of Title, and perhaps no other Title cat 
be made. Tis otherwiſe where the Seller is out ok Pol 


\ ſeſſion, fo2 there may be Room to queſtion the Seller's Ci 


Judgment to anſwer over. 
8 . i 


tle; and Caveat Emptor in ſuch Caſe. And ſo it is in the 
Caſe of Lands, whether the Seller be in oz out of Poſſel 
ſion; fo2 ſuch Seller cannot have them without a Title, 
and the Buyer is at his Peril to ſee it. | | 


D E CLA 


209 


_ 


—_— 


3 DECLAR ATIONS. 


Lewis verſus Weeks, Mich. I W. & M. 


Court; the Plaintiff declared, that ſich a Day at W. 
in the County ok S. at the Court of the Hundzed of 
N. befoze the Sultozs of the ſaid Court, then and 

there held, he recovered againſt the Oefendant, &c. where- 
of he was convited, 8c. and that the laid Judgment was 
in full Force, by which an Action accrued, 8c. On Nil de- 


I an Action ok Debt upon a Judgment in a Hundꝛed 


© 1.3 
Carthew 89, 
8 | 


bet pleaded, the Parties were at Ilſue, and there was a 


Uerdi# fo2 the Plaintiff, and now the Defendant moved in 


W Arreſt of Judgment, that the Declaration was too general, 


becauſe where the Plaintiff recovers in a Court not of Re- 
cod, as in this Caſe, the Declaration ought to be ſpectal, 
letting fo2th all the Pꝛoceedings in certain. 


Holt C. J. J never knew any good Reaſon fo2 any Di⸗ Yelv. 16, 13. 


| finfion in declaring on a Judgment had in a Court of Re- 


W cod, and in a Court not of Recozd; it is true, a Di⸗ 


ſintion hath been made, but without any Authozity koz it. 
Though in this Cale he held, that the Declaration was 
too general and conciſe; fo2 the Plaintiff at leaſt ought to 


have ſet fozth the Names of the Suitozs, who were the 


Judges, It was at laſt adjudgdd, that theſe Defets were 
cured by the Uerdi# ; and that it ſhall be intended all this 


Patter was given in Evidence at the Trial. 


Judgment foz the Plaintiff, 
Wyat werſus Aland. Trin. 2 Ann. 


N an Aﬀion Qui tam it was objeted, that the Decla⸗ 
ration was nonſenſical and impoſſible, and the Statute 
of Teofails would not help it; but the Counſel fo2 the Plain⸗ 
tiff urged, that the Nonſenſe ſhould be rejefted, and then 
the Declaration would be ſufficient; 
Holt C. J. There a Matter ſet fozth is grammatically 
| tight, and abſurd in the Senſe, we cannot reje# ſome Wo2ds 
to make Senſe of the Reſt, but muſt take them as they are; 
bo there is nothing lo abſurd oz nonſenſical, but what by 
reſecking and omitting may 1 _—_ Senſe, Fut where a 


Matter 


6 
1 Salk. 324. 


210 


3 


ESE HY 


2 Cro. 349. 
1 Mod. 42. 
2 Saund. 96. 


(1.) 


Carthew 
7677. 


1 Show. 58, 


59. 


Zo Ed. 3.5. 
Fitz. Oblig. 
. 


| Matter is Nonſenſe by being contradifozy and repugnan 
Senſe ſhall not be defeated by the Repugnancy which kol. 


repugnant oz contraditozy, It was adjourned. 


- Parchment, which might very well be; and: thetefoze the 
* Defendant ſhall be obliged by it: And if the Deed is taken 


tainly be bound by ſuch Deed; ſo whether a Deed be Poll 


Holt C. J. Why cannot a Man oblige himſelf by Octd, 
fl there be expzeſs Mozds fo2 it, and the Deed is ſealed by 


to ſomething pꝛecedent, there the pꝛecedent Matter which ig 


lows, but that which is contradifto2y ſhall be rejefed, ag in 
Ejetment, if the Declaration be of a Demiſe the Second ge 
January, and that the Defendant afterwards, that is to ay 
the firſt of January ejeſted him; here the Scilicet may be re 
jetted, as being expzeſly contrary to the Poſtca, and the 
Matter pꝛecedent. he alfo held, where a Matter is capa⸗ 
ble of different Meanings, that ſhall be taken which will 
ſuppozt the Declaration oꝛ Agreement; and not the other 
which would defeat it. | 2 


Powel J. was of Opinion, that TWows unneceſſary might 
in Conſtrufton be omitted oz rejefted, though they are not 


2 * 


— 


DEED S. 
Salter verſus Kidgley. Trin. 1 W. & M. 


Openant, on a Deed between the Plaintiff and at: 
other Perſon, fo2 letting a Houſe oz Tenement, 

under a certain Rent; then the Defendant, who 

was no Party to the Deed, covenants fo? him: 
ſelf, &c. on the Behalf of the other, that he ſhall pay the 
Rent, and perfoym the Covenants, &c. And it was ar⸗ 
gued on a Demurrer fo2 the Defendant, that he was not 
bound by this Covenant in the. Deed; 5 

Foz the Plaintiff it was ſaid, That the Deed here was 

in Nature of two Deeds upon one and the ſame Piece of 


as a Deed of the firſt Perſon and a Stranger, he ſhall ctr: 


92 Indented, if there be a Covenant by another Yan, and 
he ſeals it, he is bound. | 


him? In a Deed of Feoffment, a Letter of Attoꝛney to ! 
not a Party, is good now, though fozmerly bw - _ 
| — S 5 | | er; 


DOS 2a 


p F 8 £ 211 


W c<crwiſe; and this is by Indenture. And he made a Di- 

tintion in this Caſe, that ane Party to a Deed could not co: 
| yenant with another who was no Party, but a mere Stran- 
ger to it; but one, who is not a Party to a Deed, map co⸗ 
benant with another that is a Party, and thereby be bound 
| by ſealing the Deed. 12 
per Cur.” The Afton lies againſt the Defendant, 


Baker verſus Lane. Paſch. 4 W. & N. 


By Holt C. J. IF Tenant fo? Life grant his Eſtate to him 2.) 
1 in Reverſion, and this Deed be pleaded % 3” 
as a Gzant, it is ill Pleading; fo2 it ought to be pleaded 
as a Surrender, accozding to the Operation of Law. And 
every Deed ſhould be pleaded acco2ding to the Effect which 
it has in Law, and not accozding to the Mazds, koz it 
would be incertain and barbarous Pleading. Then to plead 
this Deed as a Covenant to ſfand ſeiſed, is ta make the 
Deed of another Nature, than to plead it as a Gzant ; be- 
cauſe by Gꝛant the Eſtate paſſes, and the Gzantee is in en 
le Per; but in a Covenant to ſtand ſeiſed, the Uſe only 
paſſes from the Party, and the Eſtate is executed out of 
him by the Statute : And here to plead the Deed generally, 
and leave it to the Court, is to introduce Jncertainty. 
But fo2 that in Fox's Caſe in the 8 Report, the Deed is s Rep. 93, 
| pleaded by the Woz0s of Demiſe, ſet and to Farm let, the 94. | 
| which are Mozds of Common Law Conveyance, yet the 
Court upon the whole Pleading adjudged it to be a Bargain 
and Sale; upon this Curia adviſare vult | 


Anonymus. Paſch. 9 W. 3. 


| [T is here alledged, that when a Defendant pleads the (3. 

| 1 Plaintiff's Deed not in Court, it ſhould be p2oduced 3 . 119. 
under the Hand and Seal of the Plaintiff, and where it 

bas made, and the Subſtance thereof, that if it ſhould be 

miſ-recited, oz a wꝛong Deed ſet fo2th, the Plaintiff might 

plead Non eſt factum. | | 

_ Holt C. J. Then a Deed is pteaded with a Profert hic in 

Curia, the very Deed itſelf is by Jnfendment of Law im- 

mediately in the Poſſefſion of the Court; and therefoze when 

| Oyer is craved, it is of the Court, and not of the Party. 

After Oyer craved, the Deed is become Parcel of the Re- Sid. 3. 

| £920 


| 
I! 
| 
S 
Þ| 
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—— 
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rin. 1 Ann. 
Farrell. 38. 


pW 
dt. 


244. 


2 Salk. 498. 
1 Salk. 76. 


cozd, and the Court muſt judge upon the whole; and the 
Demand of Oyer is a Kind of Plea, and may be counter. 
pleaded, The Wo2ds ei legitur in hæc verba, &c. are the 
Ack of the Court. | 


Holt C. J. Tf a Ored has no Date, 62 an impoſſtle 
Date, the Plaintiff may declare, that the Defendant, by his 
Deed on ſuch a Day and Pear, did ſuch a Thing, and lp: 
on Oyer there will be no Qartance ; but if you ſay, that the 


Defendant by his Deed of ſuch a Date, oz bearing Date 


ſo and ſo, and on Oyer the Deed has no Date oz an impot. 
ſible one, it will be Uartance. 


Armote ver ſus Bream. Mich. 3 Ann. 


* Debt upon Bond fs2 Perfozmance of an Award, N 


Award was pleaded; and a Deed of Award ſet foyth, 
but it did not appear what the Date of it was; on which 
there was a Demurrer, and Exceptions were taken to it, 


_ Holt C. J. Chere a Man has obliged himſelf to make a 


Deed, and is ſued fo2 not doing it, it is not enough to 
ſay, that he made the Deed, Bond, 8c. but he muſt ſc it 
fo2th, that the Court may judge of its Suffictency, fo; it 
ought to be a good Deed : But if it be to deliver, oz ſhew, 


don pꝛoduce a Deed that is already made, there it is ſufficient 
to ſay, that he delivered, o2 ſhewed, oz pꝛoduced the Oced, 


5 Rep. 1, 78. 
Cro. Eliz. 
472. 


And in this Caſe, it was alledged to have been made on 


ſuch a Day, which appeared to be within the Time fo? do⸗ 


ing it; and if no Date be ſhewn, it ſhall be intended it had 
none, and then it is good from the Delivery. Every Wri: 
ting oz Deed has a Date in Law, viz. the Time ok Oel 
very thereof; and a Deed may bear Date one Day, and br 
delivered on another; ſo that here the Day ok Delivery is 


the Date, and the other the bearing Date. And in the 


3 Salk. 120. 


making a Deed oz Writing, that which gives it Eſſence 


and Being is the Date of it. 
Per Holt C. J. A Date of a Deed is either erpaeſs 02 i 
plied ; the erpzeſs Date is the very Day and Year in which 


the Deed is made, and this is always intended, when in 


pleading it is ſaid. bearing Date; the other, which is the 


implied Date, is the Delivery. 


| Buſkel 


am 


Buſhel werſus Paſmore. Trin. 3 Ann. 


AI EBT on a Bond, the Defendant pleads, that the Cs.) 
| [) Bond was delivered as an Eſcrow to a third Perſon, = — 


to be his Deed to the Plaintiff, upon his vacating a certain 
Judgment, which was not done; and ſo Non eſt factum, 


&c. DE, TY | 
Holt C. J. held, that there is no Difference between de- 
| livering a Deed as an Eſcrow, to become the Party's Deed 
on his doing a certain Thing, and to be delivered to the 
| Party as his Deed, upon his perfozming ſuch a Thing; 
E fo2 in either Caſe, it is not his Deed till the ſecond Deli⸗ 
| very, And if a Pan delivers a Writing as his Deed to a 
Stranger, to be delivered by him to a third Perſon, on do- 
ing ſuch a Thing, that is a Deed ab initio-fn Truſt fo2 the 3 Keb. 149, 
W third Perſon, upon a Contingency, And he ſaid, that all $f; ,;. 
theſe ſpecial Non eſt factums in Caſes of Eſcrow, 8c: are 
W inpertinent, fo2 thereby the Defendant bzings all the 
| P2oof upon himſelf; whereas if he pleaded Non eſt factum 
generally, he would turn the P2oof of whatever is neceſſary 
to make it his Deed upon the Plaintiff. And it was by all 
[ w_ that the Deed cannot be an Eſcrow to the Party 
untelt. | 1 a | 


Fitch verſus Wells. Hill. 4 Ann. 
12 ÞE Plaintiff in Ejement made his Title under fe- i LS, 25 


veral Deeds, and at the Trial the Jury found againſt 
them; and upon Motion, the Court ozdered them to be 
kept in the Officer's Hands, in oder to a Pzoſecution fo2 
| Fogery : But on Application to the Court of Chancery, 
from whence the Iſſue was directed, a new Trial being grant⸗ 
dd, the Plaintiff moved to have the Deeds out of Court. 

Holt C. J. As this Caſe is, the Deeds muſt be delivered ca Lic. 231. 
out, becauſe they were not direfly in Illue upon the Plead- 47 1 = 
ings in the Cauſe; but if the Jſſue had been Non eſt fac. 
tum, it would be otherwiſe. Ik a Bond be found on a 
Trial not to be the Deed of the Defendant, it has been 
adjudged, that it ſhall not be cancelled, but be kept in 
Court, becauſe the Judgment might be reverſed by Writ of 


| Ctto), See Grants, 


Fir p EER. 


DEER-STE AL E Rs. 


King verſus Chalonet. Mich. II W. z. 

Haloner was convicted upon 3 & 4 W. & M. . 1, 
| ok Deer-ſtealing, upon an Inkozmation erhibitr9 
againſt him befoze a Juſtice ok the Peace, f 

8 killing ſeveral Fallow Deers, &c. contra forman, 
Statuti, by which he had kozkeited 30 J. fo2 each Offence, yy. 
on Non⸗papment a Warrant was iſſued againſt him, dj 
refaed- to all the Conſtables ok the County, to have the 
Money levied by Diſtreſs, and the Conſtable of Dal: 
which appeared «to be another Pariſh than that where (. 
was an Jnhabitant, return'd that he had nothing in Dale, 
02 any where elſe in the County; whereupon the Jute 
committed him to Pꝛiſon foz a Year, and to ſtand on the 

Pillozy, All this appearing on Habeas Corpus 
Holt C. J. Pour Commitment is not purſuant to the 
Statute, fo2 that is indeed that there ſhould be a Warrant 
to levy the Money by Diſtreſs, and a Return thereof 
made; but not that if it ſhould be returned, that he has no 
Diſtreſs, that thereupon he ſhould commit him ; and here 
the Commitment is a Judgment; and therefoze you ought 
to be ſatisſied that he has no Diftrefs, and make a Reco 
thereof, and lay, Foz as much as it does appear unto me, 
that he has no Diſtreſs, J do hereby, &c. Vide Dodo; 
Bonham's Caſe, 9 Co. Foz what Authozity Has the Cot: 
ſtable of Dale to return, that he has no Diffreſs in the 
County at large. The Paiſoner upon this Exception was 

diſcharged. . | Te 


C1.) 
Ca ſes W. 3. 
314, &c. 


The King werſus Chandler. Hill. 11 W. 3 


0 | | PON a Convitton grounded on the Statute made 
againſt Deer⸗ſtealing, the Defendant was commit: 

ted by a Juſtice of Peace, and being bꝛought up into this 
Court by Habeas Corpus, the Court was moved that he 
might be dfſcharged.; fo2 that the Commitment was illegal, 
becauſe the Method intended by the Statute was not put 
ſued ; And here the firſt Warrant to diſtrain was ill ; — 


© JD By py M4 en dovos PCC 


I DEER-STEALERS ew 


W cre was only a Recital of it in the Warrant of Commit- 
ment, but no Reco2d thereof certified as it ought. 

VB Holt C. J. Che Method ok Pꝛoſecution upon this 
Statute muſt be thus; the Perſon convicked, if pꝛeſent, & 4 w. & 
may be detained in Cuſtody two Days, in which Time the . < 0 

EW 7uſtice is to make what Inquiry he can, if the Penalty 

map be levied by Oiſtrels: And if he finds there is nothing 

to diſtrain, then he muſt make a Recozd of it by Way of 

E qdjudication ; that it appearing unto him the Party hath 

not any Goods by which the Penalty may be levied, there- 

E foe in Purſuance of the Statute he doth award him to 
Pulon, &c. which muſt not be bekoze the End of two Days. 

And if the Perſon is avient when convitev, the Juſtice is 

to make a Warrant ts diſtrain; and ik there be nothing 

upon which a Diſtrels may be made, after two Days he 
| muſt make a Reco2d therrof as above, and then iſſue out 

bis Clarrant of Commitment. 

In this Caſe the Commitment was held void, and the 

| Defendant diſcharged. | 


The King verſus Whiſtler. Hill. 1 Ann. 


c Rolfe and others were convited ſummarily ok. (0 
| C/ Deer-ftealing, upon the At 3 & 4 W. & M. and if 13, 
| the Defendant was unlawfully and unjuſtly aiding and al⸗ 2 Salk. 342. 
liſting to the ſaid Rolfe, &c. in the unlawful and unjuſt | 
Billing of the ſaid Deer, viz. by perſuading and inciting | 
| him to kill the ſame Deer, and lending Dogs to hunt and 
kill, and hozſes to carry away the faiv Deer, againſt the 
| Fo2m of the Statute, 8c. And whether this was an Aid: 
ing within the Statute, was the Queſtiort ? 
Holt C. J. J obſerve, tho' my thꝛee Bꝛothers agree in 
one Concluſion, yet they differ in the Pꝛemiſſes; and J 
| differ from them both in P2emifſes and Concluſion: Every 
Body knows, that this being a penal Law ought by E⸗ 
| Juity and Keaton to be conſtrued accozding to the Letter 
| Of it, and no farther; and that this Ack is penal, is moſt 
| plain, fo2 here is a Penalty of 3ol. aid what is highly ſo, 
- Defendant is put to a lummary Trial viſferent from 
Tui, Cher: Fo2 it is a kunvamental Paivilege of 
| res iſhmen to be tried by Jury, which P2ivflege has been 
Ic _ to us by our Anceſtoꝛs many Huttd2ed Years ago. 
+ E where a Penalty is fndi#ed, aud a different Pannet 
tial from Magna Charta inſtituted ; and the Party of- 
| N kending, 
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1 


Cro. Car. 


340. 
Kel. 52. 


1 And. 116. 


. 


t Show. 20. 


ak Peace in a pzivate Chamber, upon the Teſtimony of gz 


ſuch a Law, we ought not to adhere to the Letter of the 


- WMows of the Statute, he not being aftually p2eſent at the 


will, and recite what it will, it is not enough to bing Ir. 


an Eſſoin; the Effoin is challenged, that is adjourned ts 


in Pꝛiſon, an Eſſoin is no Eſtoppel, becauſe it is cat | 


kending, inſtead of being openly tried by his Meighbourg 
in a Court of Tuſtice, ſhall be convicted by a ſingle Jute 


Mitnels; J kain would know, if on the Conſideratigh of 


Law, without carrying Wozds farther than the nam; 
Senſe of them. The Defendant here is not within the 


Fa; and this Caſe differs from Treſpaſs, becauſe the je. 
nalty is laid on one particular * Perſon; not as he is ; 
Treſpaſſer at large, but as he offends under ſuch Cirtum— 
ſfances: And let the Pꝛeamble of the Statute be what jr 
ſons under any Penalty, if there be not TWo2ds in tt en. 
acting Part of the Statute to do it; and J never heard gf 
ſuch a Rule, that becauſe a Pꝛeamble of a Statute recitz 
many Particulars, and enats a Penalty only upon one gf 
them, that the Penalty ſhall be extended to all by Coy: 
ffrufon. Therekoze this Caſe not being within the Letter 
of the Act, ought not to be bzought within the Equity of 
it: And he concluded, that the Conviition ought to be 
quaſhed. But the Court was againſt him. . 


FODEFALUL T. 


Sleigh werſus Chetham. Trin. 1 W. & M. Inn 
Mich. 1 Jac. 2. Rot. 96. See 1 Lutw. 


Na Formedon in Remainder, the Tenant appears by 
Attozney, and pleads ſeveral Pleas; and after Iſſir 
joined, a- Venire is awarded, returnable Trin. it 
which Time the Tenant doth not appear, but caſts 


Hilary-Term, and an Jmparlance from thence to Paſch. and 
then becauſe the Tenant ſaith nothing to ſave his firſt De⸗ 
fault, there is a final Judgment given foz the Demandant. 
Erro? is bꝛought. 3 in 1 

Holt C. J. This Eſſoin is a Default, but pet it is wil 


ſaveable Default : Foz ſuppoſe the Attozney o2 Party = 


I S ill 


DEFAULT 13 


Stranger. If it had been a Default without caſting of 
an Eſloin, it had then been ſaveable : Now if it be an ill 
Eſſoin, why is it not alſo ſaveable? and when ſhall it be 

| ſaved? Not till it be judged to turn to a Default; he had 
Day given him upon the Queſtion, whether it was a De- 
| fault? but when it was adjudged againſt him, it turned to 
1 Default, and then. he is thzown out of Court, and he 
phath no Day in Court but upon the Return of the Petit 
Cape, Adjornatur. 


Judgment afterwards affirmed by the whole Court. 1 Lutw. 


Staple verſus Haydon. Trin. 2 Ann. 


| TA Afton of Treſpaſs fo2 ſeveral Treſpaſſes, the Deken⸗ (2 
1 dant pleads by Way of Juſtification to one Treſpaſs, ' Salk. 
and demurs as to the other; and Iſſue being joined, the 
Caule came down to be tried at Niſi prius: But the Defen- 
dant made Dekault, and thereupon the Ingueſt was taken 
by Default; and there was an immaterial Iſſue. 
W Holt C. J. The Queſtion here firſt is, Whether ik De⸗ 
kaͤult be in a perſonal Action, after Declaration and Day gi⸗ 
| vent over, either by Jmparlance oz at any other Day, if 
this be ſo peremptozy that Judgment final ought to be up- 
on that Default ? Jn perſonal Actions befoze Iſſue joined, 
cberp Default is peremptozy; but after Iſſue joined, the 18 Ed. 4 7. 
| firt Default is not ſo, but the ſecond is; and this is by the 375 13. 
| Statute of Weſtminſter, c. 27. Generally if after the Jſſue 1 Lev. 32. 
s joined, the Defendant makes Default, the Plaintiff may . „ 
| p2oceed to Trial, and have the Inqueſt taken by Default; 147,16 
but he ſhall not have Judgment by Dekault, except in ſome 3 Ley: 20. 
ſpecial Caſes. In Debt upon Bond, if the Defendant 33 
pleads a Releaſe, and Iſſue is thereupon joined, and at the : Show. 214. 
Trial he makes Default; the Plaintiff may pꝛay Judg- * Keb. 23,89. 
Ment, and the Inqueſt need not be taken by Default, fo? 
y this Plea the Duty is confeſſed; tis otherwiſe on Non 
= factum pleaded where the Duty is denied: But in 
telpals, if the Dekendant plead a Releaſe, and make De⸗ 
Halt, the Plaintiff cannot pꝛay Judgment by Dekault; 
put muſt pꝛay the Inqueſt by Dekault; fo2 in the other Caſe 
jr Debt is certain, but here the Damages are uncertain: 
and in Annuity, which tho' perſonal, yet partakes of the 
Fature of a real Action, after Default there ſhall be a 
Piliringas ad audiend. Judic. to give the Defendant an Op⸗ 
otunity to ſave his Default; becauſe tho the Recovery 
| K k k tall 


ark, 
217. / 
Mod. Cal. 1. 
8, 9. | 
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tance. Ik the Tenant makes Default in a Real Afion, 3 


Court by his Default, but only his kozmer Judgment af: 
firmed and ratified: And generally a Yan that is out of 


make Defaults at Niſi prius, . becauſe no Judgment could 
be afterwards given fo2 the Dekendant: But the Court 
were of Opinion, that the Jfſue was helped by the Statute 


Caſes W. Jo ; 


thall charge the Perſon only, yet. it may be of an Inheri 


Grand Cape is awarded; and upon the Return of it, if the 
Demandant inſiſts upon the Default, he muſt have final 
Judgment; but he may wave it, and take an Appearance, 
fo2 here the Tenant comes in by Pꝛoceſs: And lo it is ot 
a Default on a Petit Cape; but in a Perſonal Action, there 
is no Pꝛoceſs to being the Party into Court again. and 
he ſaid, if at a Day given upon a Writ of Erroz, the De. 
fendant makes Default, the Mrit of Erro2 may go on, 

and the Judgment be affirmed ; becauſe it is no new Judg⸗ 
ment that is given fo2 the Defendant, who is now out of 


Court may have a Judgment given againſt him, tho' not 
fo2 him. Jn this Caſe the Bar was cantioned never to 


of Jeofails. 


—_ * — — _ — an. cm. 2d 


DEFEASANCE 
| Lacy werſus Kynaſton. Trin. 12 W. 3. 


Holt C. J. TF A. covenants to do ſuch a Thing, and 
Covenantee agrees to ſave him harmleſs, 
that is a Defeaſance of the Covenant. if 

8 Two be bound jointly and ſeverally in 1 

Bond, and Releaſe is to one of them, it releaſes the ſev 

ral as well as the joint Lien. A. is bound by Bond to! 

and B. covenants not to put it in Suit till ſuch a Time, it 

is a Defeazance; but if he grants not to ſue upon it at il, 

it is a Release. : 


"EY . pt 
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Ferrer Verſus Miller. Paſch. 4 W. & M. 


ÞE Defendant venit & dicit, that the Salk. 275. 
Land is ancient Demeſne, without 


L;ecment. 
making any Dekence. To this there 
was a ſpecial Demurrer. 
Holt C. J. The Plaintiff might have refuſed the JIlea, 


fo2 (Want of a Dekence; but if he receives the Plea, he 
admits a Defence. | 
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DEMURRE KR. 


By Holt C. J.  T Common Law, there were ſpe- 3 Selk. 142 
: _ crak Demurrers, but they were 
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never neceſſary but in Caſes of 
5 Fs Duplicity, and ſo were ſeldom 
patiſed; fo2 as the Law was then taken to be upon ſpectat 
Demurrers, the Party could take Advantage of no other 
 Defefin the Pleading, but that which was ſpecially aſltign- 
ed fo) Cauſe of his Demurring: But on a general Demur- 
ker he might take Advantage of all Manner of Defefts, that 
bk double Matter only ercepted; and there was wo Inconve⸗ 
niente fn ſuch Pꝛadtice; tho' after the Refozmation, when the 
Puittice of Pleading was altered, the Uſe of general De⸗ 
murters till continuing, thereby this publick Inconveniency 


followed, that the Parties went on in arguing a general _ 9 
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Demurrer, not knowing what they were to argue; there- $82 4 3 
foe the Statute 27 Eliz. was made, by which tis enafed, 
that the Cauſes ok Demurrer ſhould be erp2eſſed in all 
Caſes, and this was reſtozative of the Common Law. 

There have been many Things adjudged ill upon a ſpe- 1 Lev. 76. 
tial Demurrer, which are otherwiſe on a general Demur- *** 75 

ker: A Demurrer to Evidence admits the Truth of the 
Fat, but denies its Effets in Law, 


Departure 


— — 
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Departure in Pleading. 


Primmer verſus Phillips. Paſch. 6 W. & M. 
I Salk, 222. Reſpaſs fo; Taking the Plaintiff's Cattle in alt 
via Regia at ſuch a Place; the Defendant juli. 
fied the Taking foz Damage-feaſant; to which 
the Plaintiff replied, that Time out of Yin 
there had been a certain Way between ſuch a Place, &, 
and that the Defendant dꝛove his Cattle over the Wap, 
and en paſlant the Cattle eat, 8c. a 
Holt C. J. The Treſpaſs is tranſitozy, and the Bey: 
tion of it in the Declaratton as done in alta via, was ng: 
thing to the Purpoſe, but idle and meer Surpluſage; and 
therefoze the Plaintiff in his Replication, by following the 
Dekendant to another Way, doth not depart, becauſe it 
was: not materially alledged in the Declaration; and a 
Departure maſt be from ſomething that is material. And 
Lutw. 1437- he (aid in another Caſe, that there is a great Difference 
between a Bond and a Treſpaſs ; if the Declaration lays the 
Bond to be dated one Day, the Replication cannot ſay it 
was dated on another; but in Treſpaſs, Time is but a 
Circumſtance, and the Platntiff may depart accoding to 
occaſion. 1 | 
Judgment koꝛ the Plaintiff, 


Mod. Ca. Per Holt C. J. Ik a Plaintiff lays a Day in his Decla- 
115, ration that is not material, and the Defendant by his 
Plea makes it material, and then the Plaintiff in his Rc: 
plication varies from the Day in the Declaration, in this 
Caſe it will be a Departure; but it would be otherwiſe if 
the Day had not been made matertal by the Plea, 


> 9.4 


a 


Parker verſus Kett. Paſcli. 13 W. 3: 


Whether a Steward of a Panoz by Patent to exer- 9 
ciſe the Office by Himſelf oz Deputy, who had ap. 
pointed one his Deputy, and that aid as ſuch koz 

| many Pears; if this Deputy could appoint an under De- 

puty, to take a Surrender, &c. __ . 2 

Holt C. J. He who is Deputy to another, hath full 

| Power td do any Act oz Thing which his Puincipal might 

have done; that is ſo effenttaily incident to a Deputy, that 

a Man cannot be ſuch to do any ſingle Act o? Thing, no2 


[ Ejetment ko: Copyhold Lands, the Queſtion was, Silk. 5% 


can he have leſs Power than his Pꝛincipal: And if his 


Pꝛincipal makes him covenant that he will not do any 

Thing which the Pꝛincipal may do, the Covenant is void 

and repugnant. The Authozity of the Deputy cannot be 

| reſtrained to be lels than that of his Pꝛincipal; ſave only 

he can't make a Deputy, becauſe it implies an Afignment 

| of his whole Power, which he cannot aſtign over: But 

| here the Perſon appointed by the Deputy, is to do a parti- Cro. Elia. 

cular Thing, who is therefoze as well authoziſed as if the 53+ „, 

Piincipal had given him that Power; indeed ik he had not 1 rev. 288. 

been conſtituted to do a particular Ack, but to be the Depu⸗ 2 Cro. 552. 
| tys Deputy, this had been void, and he would have 3 IT 

no real Authoaity; tho that would have given him the Co- 

| lotir and Reputation of an Authozity, to act as a Steward 
— what he does as ſuch is ſuffictent among the 
enants. | 1 | | 
Although an Under-Sheriff muſt a# in the Name of the? = 

bigh-Sherfff, becauſe the Writs are direcked to the Þigh- 335. — 

| Sheriff, and fo2 other Reaſons; pet any other Deputy 

may act, either in his own Name, 02 the Name of his 

| Piincipal: So is the Judgment in Comb's Caſe, tho' in 

aͤrguing it is ſaid to be otherwiſe. | 
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: 6 Mod. 87. 
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DETINU E. 


The Queen verſus Browne. Mich. 2 Ann, 


Holt C. J. Etinue lies fo2 a Box of Writings, 
6 and if any of them concern Lands, 
N it will be pzudent to name it, fo2 that 


ſhall ouſt the Defendant of his Wa, 
ger of Law; but it ſuffices that the Things which it con: 
tains be certain enough. And if any new Ackion be brought, 
Defendant ſhall ſay, that a fozmer Afton was ought fo? 


the ſame, by the Mame of ſo many Bundles, & and the 
Queen had Judgment. 


 Edleſton werſus Speake. Hill, 1 W. & M 


ectment, Special Verdict. Upon a Trial at the 
Bar, the Jury finds, that the Plaintiff's Leſſo2 
is Heir at Law to ]. S. that J. S. by Will, acco2d- 
ing to the Statute, deviſed the Lands "in Que: 
ſtion to the Defendant. Then they find another Writing, 
publiſhed by the Teſtato2 as his laſt Mill, in the Pzeſence 
of. thee Mitneiſes, revoking all other and foumer Wills, 
and that the Mitneſſes to this laſt ſubſcribed their Names 
thereto in the Pall adjoining to the Room where he was, 


but in ſuch a Place that he could not ſee the Witneſſes; 


— _ Writing gave the lame Land to the Defendant, 
t c 
Judgment fo2 the Defendant. 


Note; It was ſaid by Chief Juſtice Holt, and not denied 
by the reſt of the Court, If a Deviſe be to A. and B. and 


their Heirs, and A. dies befoze the Teſtatoz, the other ſhall 


have the Whole by Survivozſchip. 
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Burchett 
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Burchett verſus Durdant. Trin. 2 W. & M. 


In a Writ of Erroꝛ upon a Judgment in an Eje#ment in (2.) 
[ the King's Bench, where the Plaintiff Mary Durdant de- 2 Vent. 317, 
clared upon the Demiſe of William Durdant, of two Meſſu- *'* 
ages, 100 Acres of Land, &c. in Cobham in the County 

Surry. | 

"6 Not Guilty, the Jury gave a Special Uerdi#, 

That Henry Wicks was ſeiſed in Fee of the Pꝛemiſſes, and 

by his Will in Writing, dated the 6th of June 1657, he de⸗ 

viſed in the Wo2ds following, viz. I give to my Couſin John 
bigden and his Heirs, during the Life only of Robert Dur- 

W nant my Kinſman, all thoſe my Meſſuages, &c. in Cobham in 

| the Cotty of Surry, upon this Truſt and Confidence, that he 

the ſaid John Higden and his Heirs, ſhall permit and ſuffer the 

ſaid Robert Durdant, during his Life, to have and receive 

| the Rents and Profits thereof, which ſhall yearly grow due and 

# payable, he the ſaid Robert committing noWaſte. And from and 

W after the Deceaſe of the ſaid Robert Durdant, then do I give 

the faid Lands and Premiſſes in Cobham unto the Heirs Males 

of the Body of him the ſaid Robert Durdant now living, and 

| to ſuch other Heirs Male and Female as he ſhall hereafter hap- 

| pen to have of his Body; and for Want of ſuch Heirs, then to 

| the Uſe and Behoof of my Couſin Gideon Durdant, and the 
Heirs of his Body ; and for Want of ſuch Heirs, the ſame to 
be and remain to the right Heirs of me the ſaid henry Wicks, 

They find that Wicks died the 2d of December 14 Car. 2. 
leiled as afozeſaid, and that John Higden entred, and was 
{eiſed prout lex poſtulat, and by Deed bearing Date the 1ſt 

| Of January 14 Car. 2. teciting the ſaid Mill, and that Robert 

{ Durdant and Gideon Durdant had contrafted with the ſald 
John Higden fo2 the Sale of the ſaid Meſſuages, Lands any 
miſſes. And to the Intent that the contingent Remafn- 

det, by the ſaid Mill limited to the Þeirs Males and Fe- 
males of the Body of the laid Robert Durdant, might be ex- 
tinguiched and deſtroyed, he the ſaid John Higden, by the 

| Ippointment of the ſaid Robert Durdant, did ſurrender his 

Eſtate in the Pꝛemiſſes to the ſaid Gideon Durdant ; and by 
the ſaid Deed it was covenanted, that the ſaid Robert Dur- 
dant, John Higden and Gideon Durdant, ſhall levy a Fine of 
the Piemiſſes, which ſhould be to the Uſe of the ſaid John 

Higden and his Heirs. 5 
| : They 
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ok October in the ſame Pear; and that the Pꝛemiſſeg from 


Pꝛemiſles, and became ſeiſed prout lex poitular. 


3.) 


Carthew 


3 . 13+ 155: 
T. Jones 99. 


1 Vent. 334. 


2 Vent. 311. 


Ray m. 330. 


| Rents and Profits, (the ſaid Robert Durdant committing no 


ſtatoꝛ, the afozeſafd Robert Durdant had only one Son n 


20 Car. 2. and that John Higden after, in 20 Car. 2. Upon a 


: 3 : — | 
They find a Fine was levied accoꝛdingly in Eater Term 
15 Car. 2. : | 155 | 

They find that Robert Durdant died en the 15th ot Avgug 


valuable Conſideration in Yoney enkeoffed John Burchett ge 


l * 


the Pꝛemiſſes; and that the ſaid Burchett died the firg Day 
him came to the Defendant Burchett, who entred into the 


And they find, that Robert Durdant as well at the Time 
of the ſaid Mill making, as at the Death of the ſaid Hen. 
ry Wicks, had an only Son called George Durdant, who was 
alſo Godſon to the Teſtato2 ; and that the ſaid George Dur 
dant died, and that William Durdant (Lefſo2 of the Plaintiff) 
was his Son and Heir, and entred, and made the Demiſe 
prout, &c. & ſi ſuper totam materiam, &c. | 

Upon this Special Qerdit Judgment was given in the 
King's Bench fo2 the Plaintiff. 

And the Court here afterwards, having heard the Caſe 
thꝛice argued, did afürm the Judgment. 


Burchett verſus Durdant. Mich. 2 W. & M 


Rro? in Parliament upon a Judgment in the Exchequer. 
Chamber, which was in Affirmance of a Judgment in 
Ejetment bꝛought by Durdant againſt Burchett in B. R. the 
Caſe being on a Deviſe in hæc verba: 
ſſ. I give unto John Þigden and his Heirs, during the Lit 
only of Robert Durdant, my Lands in D. upon Truſt, to 
ſuffer the ſaid Robert Durdant, during his Life, to receivethe 


Waſte) and after the Deceaſe of the ſaid Robert Durdant, 
do give the ſaid Lands unto the Heirs Male of the Body of hin 
the ſaid Robert Durdant, now living, and to ſuch other Heirs 
Male and Female as he ſhall hercafter happen to have of hi 
Body, &c. | Et _—y 

At the Time of this Deviſe, and at the Death of the Cr: 


med George Durdant, and then living. 

_ After the Death of the Teſtatoz, the ſaid John Higden 
and Robert Durdant join in a Feoffment and Fine of tif 
Pꝛemiſſes to Burchett, the Plaintiff in Erro2, and the De 
kendant in Erroz was Leſſee of the Son and Heir of G7! 


Durdant. | 
_ Cir 


= 
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The general Queſtion was, Whether George Durdant, 
the Son of Robert, took a pꝛeſent Remainder in Tail by 
this Mill as a Purchaſer, and ſo veſted in him immediately 
upon the Death of the Teffatoz, oz elſe a contingent Re- 
mainder, (viz.) if he happened to ſurvive his Father Ro- 
dert Durdant ; fo2 if ſo, then it was barred by the Fine and 
Feoffinent ſupra, becauſe the Remainder could not commence 
at the Time of the Determination of the particular Eſtate, 
ag in the common Caſe of Remainders limited to the right 
heirs of J. S. and the particular Eſtate determines living 


- Wo 
; But all the thꝛee Courts, (viz.) of King's Bench, Ex⸗ 2 vent. 3:1 
chequer-Chamber and Parliament, held clearly, that it was 
a Remainder veſted in George Durdant immediately upon the 
Death of the Teſtatoz, and that the TWozds in the Till, 
now living, were a ſufficient Deſcription of the Perſon of 
George Durdant, and that the other Mozds, (viz.) unto the 
| Heirs Male of the Body of Robert Durdant, did not only help 
to make up the Deſcription of the Perſon of George, but 
were a good Limitation of an Eſtate-tail to him, as in the 
Caſe ſupra, where it is limited to the right Heirs of J. S. 
there the loꝛd Heirs ſetves not only to deſcribe the Perſon, 
but to limit the Eſtate, *Vç „ 
AG herekoze the two kozmer Judgments were affirmed , 2 Lev. 232. 
and there was the like Judgment in Parliament concerning Nam. 336: 
| Part of the ſame Lands, in Ejzefment between Jones and 
W Richardſon, another Purchaſer of Parcel, under Higden 
and Robert Durdant. : | 


Thomas and Howell. Mich. 3 W. && ML. - 


Achary Thomas ſeiſed in Fee of the Manozs of D. S. and (4.) 
— V. and having thzee Daughters, Jane, Mary and Sa- Skin. zor, 
ran, by his laſt Mill deviſes D. to Jane and her heirs fo2 ever, 
povided that ſhe marry my Nephew Theophilus Thomas, 
at 0? befoze ſhe attain the Age of twenty-one ; this Eſtate 
| was of the Ualue of 2001. per Annum ; and if the refuſe to 
marry my ſain Nephew Theophilus, oz be married to any 
other befoze ſhe attain the Age of twenty-one Years, then 
he deviſes D. to his ſecond Daughter Mary, and to her 
| Heirs; and he deviſes S. to Mary and her Peirs, with the 
| like Limitations, and B. to Sarah and her Þeirs; and then 
Ie ſaid, Provided, and my Will is, that if neither of my ſaid 
Daughters ſhall be married to my ſaid Nephew. before their re- 
oh | Mm neon 


— 
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Skin. 319. 


to fell and diſpoſe of the fame, and the Sonies raiſed by ſuch 
twelve Pears of Age, Jane the eldeſt Daughter being then 


— my o2 that fhe ever rekuſed to give ft. Then the 
p 


And Judgment was given fo2 Jane the eldeſt Daughter, who 


khey were of Ppinton that the Judgment koz Jane, the Leſs! 


ſpective Ages of twerty- one, then 1 deviſe the ſaid Ae of 
and S. to my Wife, and five other Truffees, and they 


Sale, to distribute among his faiv Daughters, as they 
ſhall think them deſerving. Theophilus died an Infant gt 


fourteen Pears of Age; Theophilus never demanded her 


made a tpecial Conckuſion, that if the Entry of the Deten⸗ 
dant was lawful, then they found fox the Defendant: if 
not, fo2 the Plaintiff, &c. and not accozding to the uſual 
Way, accozding to the Illue upon Not Guilty pleaded. 


was Defendant by her Guardian; upon which a Writ of 
Ettoꝛ was bꝛought. = | . 


In another Term. Bp Eyres and Dolben; the Eſtate to 
Jane fs become abfoltite, fo2 their is no Default in her, hee 
not having refuſed. And per Eyres; A general ſubfequent 
Clauſe in a TU ſhall never be extended farther than the 
firſt Clauſe, which is ſpecial; as in the Cale of a Devil: 
to J. S. and the Heirs Males of his Body, and if he die 
without Hefrs of his Body, this ſhall be intended Heirs 
Males of his Body. And thep ſaid, Though Jane had re: 
fuſed, yet there is no Reafon to depzive Mary; and here 
Jane had not refufed, and therefoze there is no Dekault. 
And Dolben fafy ; Though the Marriage with Theophilus 
was an Intention, it was not his pꝛimarp Intention, but 
that his Lands ſhould go to his Daughters; and becaulc 
Mary could not conſent till Jane had refuſed, and Jane nt: 
ver refuſed, and fo there was no poſſible Default in Mary; 
and the Truſtees cannot ſell till both have refuſed; thereto! 


of the Plaintiff, ſhall be affirmed. Juſtice Gregory econtra 

And Holt C. J. fafd, that he was not clear with the Opt 
nion of Dolben and Eyres; but ft ſeemed to him, that tif 
firſt Intention of Zachary was, that one of his Datightets 
ſcil. Jane oz Mary, who wete of a ſuitable Age (fo? aral 
was an Jnfant) ſhafl marry his Mephew Theophilus; fon il 
2 he repeats it, and in the Proviſo that if art 
tcfuſes, und in the laff Proviſo, upon tvhich the ©ticfiion 
p2incipally arfſes. But he (afd, (f his Intention did not 
take Effet, fo2 one of his Daughters marryſng Theophilus, 
and by this the Continuante of the Land in the Name, that 
then he did not intend any Pzefcrence to his Daughi. 

1 h 


uy 


do not marry Theophilus befozy their age of Twenty-one; 
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but then the Lands were to be ſold; but he ſaid that this 
Joint was not tipe fo their Reſolttion, dut that he, upon 
the whole Cale, was of Opinion that the Judgment ſhall 
be affrmed ; fo2 the Clauſe, that ſays, that if Jane 02 Mary 


W that then the Truſtees may ſelf, does not give an Intereſt 
| to the Truſtees till their Age of Twenty-one, and it ap- 
| pears in the Special Gerdick, that Jane had not attained 
her age of Twenty-otie, at the Time of the Ejefinenf 
brought. 3 2300 E 
| po the Teſtats2 had appointed the Time; within which 
the Condition ought to be perfozned. But if no Time hay 
been appointed, it ſhall be during the Life of the Party; 
and he who is to enter koz the Condition bzoken, has 
bzought his Action too ſoon; and therefoze the Judgment 
fo2 Jane ought to be affirmed, ES | 


Lamb and Archer. Paſch. 5 W: & M. 


A Poſſefſed of a Term fo2 Pears had Iſſue Richard his ( ;.9 
. eideſt Son, and John his ſetond Son, and Deviſey skion. 340. 
the Term to Richard and the peirs of his Body, and if 
he dies without Iſſue, living John, then to John and the 
heirs of his Body. Richard dies without Iſſue, living John; 
and if John ſhall have it was the Queſtlon upon a Special 
derdick? The Court ſaid, this was in Cffeit the fame Caſe 
| with the Duke of Norfolk's; and ſeemet! to confirm the Opt: 
nlons in the Duke of Norfolk s Caſe, and that here was 
| not any of the Fnconveniencics of Perpetuities; fo2 the 
Eſtate is not unalienable, but only during one Life, and 
this upon a Contingency which might determine within a 
little Time, if the Party dies. = ie, 
| And Holt C. J. ſaid, That he never faw the Keaton of 
thoſe of Counſel with the Duke of Norfolk ; and always 
vas of Opinion, that M1. Charles Howard had a ſtrong 
Caſe of it; and fo he gave Judgment foz thoſe who clatm- 
kd under John the younger Bꝛother, niſi, &e. 
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Coodright verſus Corniſh. Paſch. 6 W. & M. 


(Inn a Special Uervi# in Ejc@ment, wheteby it was 8 6.) 
found, that John Nowlin being feiſ?d in Fee, Ke. “ 
and having two Sons, John and Richard, deviſeth the 
| Lands 


(8.) 


Skinn. 631. 


Lands in Queſtion to his Son John fo2 fifty Pears, if jp 


ſo long lived; and, after that Term ended, he deviſed the 
Lands to the Heirs Bales of the Body of his Son Jon. 
and if he died without Iſſue, Remainder to Richard, and 
the Heirs of his Body. John the Deviſo? dieth ; John the | 
Son enters, and ſuffers a Common Recovery to the de g 


the Defendant Corniſh, and dieth without Iſſue. 


Holt C. J. An Eſtate fo: Life is a good Foundation fg; 
a Remainder to wozk upon, and dꝛown; but not ſo of an 
Eſtate fo2 Years. Here the Term could not be merge 
becauſe the Freehold is in the-ſeconv Remainder-man, and 
therefo2e the Recovery no Bar, EO. 
Judgment koꝛ the Plaintiff. 


| Reeve verſus Long. Paſch. 6 W. & M. 


8 Ejeckment twas found by Special Uerdit, that 


J. Long ſeis d in Fee had thꝛee Bꝛothers, A. B. and (. 


and deviſes theſe Lands to A. fo2 Life, Remainder to the 


tirſt Son of A. in Tail Yale, and ſo to the ſecond and third 
Sons; and koz Default of ſuch Jſſue to B. fo2 Life, and 


to his firſt, ſecond Son, &c. in like Manner; Deviſyz 


dies, A. being unmarried; A. marries, and dies without 
Iſſue bo2n, but his Tie was Privement enſeint with a Son 
who is bozn after: In C. B. it was held, that the poſthu- 
mous Son had no Title; and it was affirmed here: And 
they held, that a Remainder to the firſf Son of A. was a 
contingent Remainder, and ſo muſt take Effet accoding 


to the Rule in Archers Caſe; but at the Time of the 


Death of A. there was a Default of Iſſue Pale, upon 
which the Eſtate veſted in the Poſſeſſion of B. and ſhall not 
be removed again by the Birth of a Son after. And this 
ts no erecutozy Deviſe, upon the Rule in 2 Saund. 38. 
where a contingent Eſtate is limited to depend on a Fret: 
hold, capable to ſuppozt the Remainder, it ſhall never be 
conſtrued an erecutozy Deviſe, This Judgment was tt 
verſed in the Houſe of Loꝛds. | | 


| Dalby and Champernoon. Hill. 7 W. z. 


JR Edmund Vowell was ſeifed in Fee of the Lands it 
Q Queſtion, and of divers other Lands in the Counties | 
of Cornwal and Devon, and having Iſſue two Sons, Job! 
* 


and 


DE VI S E. 

and Edmund, upon the Marriage of John he ſettles Part 
of his Lands to the Ce of John fo2 Life, and after to E- 
yabeth his intended Wife, and after-to John in Tail, and 
after to John in Fee, and other Lands in the County of 
| Cornwal to John in Fee, and he ſettles the Lands in Que- 
ton, which were Vowellſcomb, Balerſcomb, and Whitcomb, 
to the Ale of himſelf fo2 Life, then to John fo2 Life, with 
a Pꝛoviſo to pꝛeſerve the contingent Remainders, and then 
| to the firſt and all the Sons of John in Tail Male, and in 
the ſame Manner to Edmund, Remainder to the right Heirs 
| of John. Sir Edmund dies, and after John (being Sir 

John) having Iſſue John, Elizabeth and Margaret, made his 
(Will, and deviſed all his Land, Tenements, and Heredi- 
taments to Cary and his Mike in Truſt, to allow 50 l. per 
Annum a-piece to his two Daughters, and to raiſe ſo much 


Iſſue, he deviſed all his Lands, &c. except Langſton, 
W Liſter, and Thavies, to Elizabeth his Daughter in Fee, and 
be deviſed Langſton, Liſter, and Thavies, to Margaret in 
Fee, and then he recites, that whereas he was ſeiſed of 
other Lands, &c. and in the End of the Will, he takes 
Notice of a Requeſt of his Father, that Wowellſcomb, 


Iſſue Yale of Sir John and Edmund his Bother, to their 
Couſin John Vowell, and that in Obedience to the Will of 


Edmund his Bꝛother to a# accozdingly, and after dies, 
and his Son John, and Edmund, without Iſſue. 

And Holt C. J. Who delivered the Reſolution of the 
Court, ſaid that tho' as to the Lands in Queſtion Sir John 
had only a d2y Reverſion in Fee, yet by the Mozds, All his 
Lands, Tenements, and Þereditaments, ſuch Reverſion 
would paſs by the Generality of Wozds, Pet when it af- 

ter appears by the ſpecial Mozds, that ſuch general 
Wows ought not to extend to all his Lands, Tenements, 
{ and Þereditaments, there an Expoſition ought to be made 
 iccozding to the ſpecial Moꝛds, accozding to the Rule in 
altham's Caſe, 8 Rep. fo2 otherwiſe the ſpecial Mozds 


as there are other Lands, &c. ought to qualify the general 
Wozs, and other ought to be underſtood, not mentioned 


Yano!s of Vowellſcomb, &c. did not paſs, but that they 


fo! their Poztions, and after in Caſe his Son dies without 
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&. (being the Lands in Queſtion) ſhould go fo2 Want ok 


his Father, he is deſirous that it be obſerved, and requeſts 
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| would be rejefed. Therefoze here, the Mozds Foraſmuch 


« 
—— 


before, and he concluded that by theſe general Wozds the 


vceended equally to Elizabeth and Margaret, and gave 
Judgment accozdingly fo2 the Defendant. 
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Lord Falkland werſus Bertie & Ux, & 4 
R Hill. 1697. | 


Ohn Cary of Stanwell, Eſq; having neither Wife yg 
Child, and the Defendant Elizabeth, now the Uiife gx 
Dy. Bertie, being his Niece and Þeir at Law, on Sept. 10, 
1685. he made his Mill, and thereby deviſed his Wang) of 
Stanwel, and divers other Yanozs and Lands, being hig 
own real Eſtate, (except his Yano? of Caldicot, which bg 
thereby gave to his Kinſman Edward Cary) to Grout, Hall 
and Whitlock, and their Þeirs, upon Truſt (inter alia) to 
pay what Debts and Legacies his perſonal Eſtate ſhauld 
not extend to ſatisfy; and then in Truſt, fo2 the Þonour: 


able Elizabeth Willoughby, the Defendant, his Couſin and 


Heir, in Caſe ſhe ſhauld within three Pears after his 
Death be married to Francis Lo2d Guilford, fo; her Life, 
and after her Death, in Caſe ſuch Marriage was had, to 
the eldeſt Son of the Lozd Guilford on her Body to be be: 
gotten, and to the Heirs Males of the Body of ſuch Son; 
and fo2 Dekault of ſuch Iſſue, to all other the Sons of the 


' ſaid Elizabeth by the Low Guilford in Tail Male; and in 


Default of ſuch Jſſue, oz in Caſe ſuch Marriage ſhould 
not take Effet, within the ſaid thꝛee Years, then in Truf 


koz Anthony Lo2d Falkland fo2 Life, and to his firſt and 


other Sons in Tail Male; in Default of ſuch Jſue, in 
Truft fo2 Edward Cary, the Platntiff's Father fo? Life, 
and to his firſt and other Sons in Tail Male; and in De⸗ 


Fault of ſuch Jſſue, in Truſt fo2 the right Heirs of the ſaid 


John Cary the Teſfato2 : And deviſed to his Truſtees, the 
Leaſchold, ſubjeft to the ſame Trufts as are declared con: 
cerning the Freehold, and deviſed to them his Houſhold- 
Goods at Stanwell, that the fame might go and be faz the 


Benefit of ſuch Perſon, who by Airtue of his Will ſhall be 


intitled to his Houle. 5 
Sept. 18. 1685. pe made a Codicil, only direcking ſon 
other Legacies. | OE, | 
The 2oth of the ſame Month, he makes another Codi⸗ 
cil, reciting, that by his Mill he had appointed the Truſt 


ok his real Eſtate to be fo; the Benefit of the Honorable 


Elizabeth Willoughby, in Caſe ſhe ſhould within thee Yeats 

after his Deceaſe be lawfully married to the Lo2d Guilforc 

Now his Mill is, that if the ſaid Marriage ſhould tak 

Effeft befoze Years of Conſent, and if not — 
4 | | | | 


| (when of a tonipetent Age) ratified, the ſaid Elizabeth Wil- 

W [ughby ſhould have no Benefit of the laid Truſt, other 
than ſhe ſhould Have had, if the Marriage had been never 
ſglemnized, and deviſes the Tuition of his Niece to the 
Lady Wiſeman, the Lo2d Guilford s Siſter, and ſoon after 


—_ Narriage between the Lo2d Guilford and Elizabeth 
willoughby did not take Effet within thzee Years: And 
| after they were elapſed, ſhe intermarried with the Defen- 
dant Pz. Bertie; having firſt by her Truſtees, come to an 
Agreement with Anthony Lo2d Falkland, and Edward Cary, 
C (the Plaintiff's Father) that they, on the Terms agreed 
| on, ſhould permit her to enjoy the Eſtate ; but they being 
both but Tenants fo2 Life, and ſince dead, the Plaintiff, 
the Son and Peir of Edward Cary, bzought his Bill, 
claiming the Benefit of the Truſf, demanding an Account 
| of Profits, and a Conveyance of the legal Eſtate from the 
Cruſtees. | 5 : | | 
= ©), Bertie and his Wife had alſo bꝛought their Bill to 
| the like Effet, This Cauſe was heard by the Lozd Chan- 
cello; Somers, aſifted with the two Chief Juſtices, and this 
Day was appointed fo2 the Delivery of their Opinions. 
Lozd C. J. Treby argued, and gave his Opinion fo2 
Lom Falkland. © : 3 | 
Lod C. J. Holt was of the ſame Opinion, That the 
Bill ought to be diſmiſſed, viz. Mz. Bertie 8s: And firſt was 
clear of Opinion — all the Parol Pꝛook as to what the 
Teſtatoꝛ either declared o2 intended was to be diſallowed, 
and the Cale muſt ſtand confined to the Mill, and is to be 
conſidered as it ſtands upon the Will alone; and muſt have 
been ſo even befoze the Making of the Statute of Frauds 
and Perjuries; koz by the Statute of Wills, by which 
Pen are enabled to make Mills, and deviſe their Lands, 
it muſt be a Will in Writing; and ſhould parol Pꝛoot be 
admitted, it would introduce a mighty Incertainty, and 
in infinite Inconvenience. The Laſt Mill of a Man is 
looked upon as the laſt ſerious Act of his Life, as to the 
Olſpoſition of his Eſtate ; and muſt be admitted to repeal 
[all ſich founer Mills, and much nioze to control all parol 
Declarations. | | 
It is plainly a Condition pꝛecedent; in Caſes of Condi⸗ 
tions ſubſequent, that are to defeat an Eſtate, thoſe are 
[not favoured in Law. And if the Condition becomes im- 
pollible by the Ac of GOD, the Effate ſhall not be defeat- 
ed 02 foxfeited, and a Court of Equity may relieve, 9 
| ent 


232 DD EASE | 
vent the Deveſting of an Eſtate; but cannot relieve to gite 
an Effate that never veſted, The Caſe of Fry and Porte 

is much a ſtronger Caſe; and mo2e pꝛoper fo? Relief, the 
Condition there being to be perfozmed by an Infant. and 
an Jnfant too, that had no Notice of the Condition in 
the Mill. In the Caſe of the Earl of Mountague and the 
Earl of Bath, there the Duke of Albemarle who made the 
Settlement, and had reſerved a Power to revoke, yet ja. 
ving tied himſelf to ffrif Terms as to the Banner and 
Circumſtances of doing of it; although by his Laſt (gin 
made in a very ſolemn and deliberate Banner, he ſufficient; 
ty expꝛeſſed his Intention and Reſolution to revoke it; yt 
the Court would not relieve in that Caſe; and if the Patty 
himſelf, who was Maſter of the Eſtate, and might hape 
Diſpoſed of it as he pleaſed, is to be tied Down to the 
Terms and Circumſtances he had impoſed upon himſelf, 
thoſe that claim oz Derive under him, thoſe to whom he 

1 | | gives an Eſtate upon Terms and Conditions, miſt ſtand 

1 much moe obliged to the Perkozmance of the Conditions 

5 aͤnd Circumſtances upon which it is given. And if the 
Condition becomes impoſſible even by the A of God, as 
in Caſe the Lowd Guilford had died within th2ee Years, 0: 
ſoon after the Death of the Teſfatoz, he was of Opinion 
the Eſtate would never ariſe, there would be no Relief even 
in that Caſe; much leſs is there any Room fo2 Relief in 
the Caſe in Queſtion, 5 
On the Will, the Teſtatoz's Intention is plain and er 
pꝛeſs, that his Niece ſhould not have the Eſtate unleſs the 
Marriage took Effeck. An ackual Marriage was plainly by 
him intended upon the Face of the Mill; and, by his fur: 
ther Declaration in the Codfcil, put beyond Doubt. The 
P2oſpett that ſuch Marriage might take Effef, ſeems to be 
the only Conſideration that induced him to give the Cſtate 
in ſuch a Manner as he has done. It appears by the Joo 
in the Cauſe, that he had a real Kindneſs and Aﬀettion fo! 
the Lozd Guilford; and as he had a Kindneſs and Aﬀetton 
fo2 his Niece, ſo it likewiſe appears he was deſirous tv 
pꝛeſerve the Eſtate in his Name and Family. And where EF 
as it is objefed, that the Heir at Law is to be kavoured; | 
that may hold where the Woz2ds are ambiguous and doubt 
ful; there ſhall be no ſtrained Conſtrufjon to wozk a Dil 
heriſon. But where there is no Doubt, no Ambigult), 
| the Plea of Þeirſhip muſt not control a plain and erp!tl 
| | Wit ; and it is very vain, what has been pꝛetended, Iba 
1 he did not intend to diſinherit his Heir; when the = 


4 > 1 


8 GORE 


r 


Frame and Intent of his Will is to pꝛevent the Deſcent; 
and that ſhe ſhould not take as Heir. And it is likewiſe 
ag vain to talk of an Equivalent ; although the Lady may 
be as well pzeferred 02 advanced in Parriage to Yy, Bertie, 
that is no Equivalent to the Teſtatoz, who had an Aﬀec- 
tion fo2 the Lo2d Guilford; and was, fo2 ought appears, 
an utter Stranger to Pz. Bertie; and was minded his 
| Niece ſhould marry the Lozd Guilford, It is, in Truth, 
no moze an Equivalent, than it may be pꝛetended to be a 
Perkozmante of the Condition; and it would be hard to 


maintain, that where an Eſtate is given upon Condition 


that the Niece marries one Man, to ſay ſhe has perfo2med 
that Condition, not in marrying him, but in marrying an- 
| other Pan; and concluded, that if it was a Rule in Equf- 
ty, that Eſtates ought to go accozding to the Will of the 
Dead, he muſt adviſe the Lozd Chancelloz to diſmiſs the 
Bill; but if this Court can alter Wills, it might be pꝛoper 
to relieve the Plaintiff in the croſs Cauſe. 

The Lord Chancellor concurred in Opinion with the two 

Chief Juſtices, and decreed accozdingly. 


N. B. There was afterwards an Appeal to the Houſe of 


Los ; But it ended by Compꝛomiſe. 


Bamfield verſus Popham & al. Hill. 17or. 


Enry Rogers, by Till, deviſed his Eſtate to Ttu⸗ 

ſfees and their Heirs, in Truſt fo2 the Defendant 
Popham ko; Life, and to His firſt and other Sons in Tail; 
but in Caſe the Defendant Popham died without an Heir 
Male of his Body begotten, the Ttuſt to be void. And in 
\uch Caſe he gave the Eſtate to Defendants 2: The Bill was 
bought to ſtay Taſte, and fo2 an Account of Timber al⸗ 
| teady ſold, Mz. Popham having no Son. 

The Queſtion was, whether the Wozds, If he die with- 
out an Heir Male of his Body begotten, gave him an Eſtate⸗ 
fail by Implication. And ft was held it could not enlarge 
an erpzeſs Eſtate deviſed to him koz Like. 


Afterwards Mich. 1703. 


| This Caſe came on to be argued befoze the Lord Keeper, 
aſliited with the Lozd Chief Juſtices Holt and Trevor, and 


Tuſtice Powell, who all unanimouſly agreed, that Hz. Pop- 
= ham 
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ham had only an Eſtate fo2 Life ; and that it was a fired 
Vule in Law, that an expreſs Eſtate for Life cannot he in. 
larged by an Implication; by erpzeſs Mods it may, ag in 
the common Cale, ik an Eſtate be given to J. S for Lie 
and after his Deceaſe ta the Heirs of his Body, that by er- 
preſs Wozds enlargeth his Eſtate, and makes him Te. 
nant in Tail: But it is otherwiſe in this Caſe, where an 
expreſs Eſtate fo2 Life is limited to him, and his firſt and 
other Sons in Tail, p2ovided If he die without an Heit 
Male, oz if he dies without Iſſue Male, 02 for Want of If 
Male; altho' ſuch Moꝛds are ſufficient to create an Eſtate. 
tall, yet it is only by Implication, and when an erpxc(s 
Eſtate fo2 Life is not befoze limited. Even in a Will, an 
Implication ſhall not alter an erpzeſs Eſtate ; but where 
there is a ſubſequent Deviſe in expzeſs Wozds to the 
ſame Perſon, to whom an Eſtate fo2 Life was befoe de: 
viled, that will enlarge the Eſtate, as in the Caſe gf 
Plunkett and Holmes, oz Wedgewood's Cafe in Siderfn; 
he Caſe of King and Melling cited; Milliner and Robin- 
ons Caſe, Moor 682. Frenchams Caſe; 43 Eliz. Bur- 
leigh's Caſe cited by Hale; Clerk and Davy, Rolle 83g, 
Devile to Roſe fo2 Life, and if ſhe have heir of her Body, 
the heir to have it; adjudged that Roſe had only an Eftate 
 fo2 Life. Cro. El. 313. Owen 148. Bullington and Barnar- 
diſton, Deviſe to Evers Armin fo2 Life, if he died without 
Iſſue Male, Remainder over: Agreed it would not make 
And it was ſaid that the Reaſon of the Thing, and In 
tent of the Teſtatoz, as well as the Rules of Law were 
againſt him. Firſt, Foz that it is plain the Teffato? in 
_ tended that the Firſt and other Sons ſhould take by Pur- 
chaſe, and not by Deſcent, and the Dccaſion of the Pao 
viſo, That if he left no Heir Male, &c. was not intended 
to enlarge the Eſtate, _ to govern and diref what was 
to become of the Truff, in Caſe there was no Son to cat: 
ry it over to the Plaintiff, And as to the Objettion, that 
a Poſthumous Son was not erp2efly p2ovided fo2, but 
might be by this implied Eſtate⸗tail. Jt was anſwered 
that was a remote Contingency, and it may be, not 
thought of by the Teſtato2 ; he might not think it neceſſar; 
to pꝛovide fo2 a Poſthumous Son; but manifeſtly thought 
{t necefſary to p2ovide, that it ſhould not be in the Pow 
of the Father to bar his Son; and: therefoze made hit 
but Tenant fo2 Life; and beſides, it being of a Cri, 


that might ſuppozt the Remainder to a Poſthumous Son. 
0 I 1 = Second 
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2 Vent. 56. 


| feits this Caſe, becauſe no expꝛels Eſtate foz Life, TE 

It was admitted that no Eſtate-tail, even in a Deed, 
may be raiſed by Implication; as is adjudged in the Caſe 
of Gardner and Sheldon in Vaughan's Repozts, and where 
| there is not any expꝛels Effate befoze limited, as a Deviſe 
to a Yan and the Heirs of his Body, and then comes 
| the Clauſe, If he die without Heir, that hall not enlarge 
the Eſtate by Jmplication, but by expzeſs TWozds it may 


to ſtand ſeiſed to the Uſe of a. Man and his Wife fo2 their 
| Lives, Remainder to the firſt and other Sons, Remainder 

to the Heirs of their two Bodies; there the Remainder is 
| erpieſs and good. = . . A 
Detreed an Injunckion to ffay Wafte, and an Account of 
| what Timber was felled, 


Smith verſus Tindall. Mich. 5 Ann. 


In Cjettment, the Caſe was, Maximilian Taylor, being 

ſeiſed in Fee of the P2emiſſes in Queſtion, died, and 
left by his Mill all his Lands, Tenements and Heredita- 
ments, and all his Perfonal Eſtate, Money, Goods, 
Douſhold-ſtuff, Chattels, and all other Yoveables: what⸗ 
| loever, unto his Mike, reſerving 20 J. per Annum to be 
| Pad to an Alms-houſe fo2 ever, to be diſtributed amongſt 
| $002 Childzen, and to Two of the moſt indigent Childzen 
tuo grey Coats yearly, After the Teſtatoz's Death, his 
| Wife married Archibald Clinkard, and then ſhe and her 
busband levy a Fine and ſuffer a Common Recovery, 
pad the Pꝛemiſſes in Queſtion were ſettled upon the Mike 
o Life, the Remainder to Archibald Clinkard, and his 
| | Heirs 


/ Secondly, It was objected, That by the Codicil, the 
W Tctato? recites, he had deviſed an Eſtate⸗tail to the De- 
fendant. It was anſwered that in common Parlance, 
and in ozdinary Acceptation, where an Eftate is given to 
| the Father ko: Life, aud to his firſt and other Sons. in 
Tail, it is looked upon as an Entail; and is the ftriffeſt 
Ulay of Entailing an Eſtate. But ſecondly, a Recital 
in a Will 62 Codicil cannot amount unto a Devile: 


Thirdly, As to Sunday's Cale in the 6th Repozt, if he 
habe Iſſue Pale, his Son to have it; and if he die with: 
out Jfſue Male, the Eſtate to go over: There adjudged, 
the Son ſhould have an Eſtate-tail ; but that no Tay af- 


be done; as in Lewis Bowles's Cale, 11 Rep. Covenant 


(xx. | 
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Þeirs fo2 ever; the Leſſo2 of the Plaintiff claims as heit 
to Archibald Clinkard, and the Queſtion is, What &gzt; 
the Wife had by this Mill? 

Gould J. She hath an Eſtate in Fee⸗ſimple. 

1. Becauſe of the Perpetuity given to the Alms⸗houle. 

2. The Wozds ſeem to be placed ſo as to compzehend all 
that he was woꝛth in the Wold, which is as much ag to 
give a Fee⸗ſimple. 1 Sand. 180. Moor 873. Hob. 2. 

3. Becauſe the Wozd pereditament implieth a Fee, 4; 
to give all my Lands, Tenements and Þereditaments, i 
ER. 1 Jones 336. ZN 

Powell J. She hath an Eſtate in Fee, not from the Woge 
— the Mill, all my Lands, but by Reaſon of the Perpetl. 
ty. ä | | | 
Holt C. J. She hath a Fee-ſimple, by reaſon of the Ton 
Þereditament; fo2 if he had intended to have given her on 
ly an Eſtate fo2 Life, the Mozds all my Lands and Ten 
ments would have ſufficiently implied a Freehold, without 
the Wozd Þereditament; and therefoze that Tod doth 
make her have an Eſtate in Fee, fo2 hæreditas ſignifieth an 
Eſtate deſcendible, as well as that which is deſcended, lit, 

6. & per Curiam Judgment fo2 the Plaintiff, 


nber verſus Coke. Hill. 5 Ann. 


(12.) P ON a Special Uerdi#, the Caſe was, that A. be. 
| A Man de- ing a Sea-faring Yan, and Captain of a QUeſſel, 
lands and was to go a Uoyage, and made his ill, whereby he de: 
after buys Viſed all his Goods and Chattels, and all his Lands and 
Lands; ant Eftate which he had, oz ſhoutd have, to his Wife, am 
the Lands Made her his Executrir; and afterwards he made his 
bought after TJgpage, and returned back into England, and purchaſed 
cg ere" ſome Gavelkind Lands in Kent; it was allo found, that he 
 « Mandevi- had no Lands of Inheritance at the Time of the Baking 
ſea Blake of the Mill; the Deviſo2 died, and the Queſtion was, 
lar, ir would Ulhether theſe Gavelkind Lands ſhould go to his Wife, and 
not paßt: a. did paſs by the Mill? N 
iter in ne Raymond fo; the Plaintiff ſaid, The Lands do paſs by 
Caſe of Brett the Mill, £02 that a Ceſtato2 is ſuppoſed to be Inops conct 
u in Pie Iii, therefoze his Intent and Will to be favourably cl 
*in Fee ftrued; fo2 which J ſhall trouble pour Lo2dfhip with Autho 
rities. A Mill is alſo ſaid to be ambulatoria uſque ad mo- 
tem, ſo that the Death of the Deviſoz gives Life to ti 
Will, There will ariſe two Queſtions, firſt, Tahether 65 
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ie good by the Statute of Wills ? Secondly, Whether it 


be good by the Cuſtom of Gavelkind? 1 


Frlrſt, as to the Statute of Mills; The Pꝛeamble ſhews 
that there was a Liberty granted to every Perſon to diſpoſe 
of his Lands and Tenements by his Will in Mriting, 
and the Statute is to be taken very favourably and bene⸗ 
ficially; J ſhould take it as a Statute reſtozing the Com- 
| mon Law of the Land; koꝛ befoze the Conqueſt, J take it, 
that all Lands were deviſable, and that Kent obtained from 
the Conquero2 their Laws allowed to them, which was 
| called the Cuſtom of deviſing: But let that be how it will, 

7 take it, that the Statutes of Wills have been ever fa- 
yourably expounded. But it will be objecked, that there is 
a Neceſlity foꝛ a Man to be ſeiſed at the Time of the De- 
| viſe, to have the Lands deviſed, otherwiſe the Lands will 
not paſs; and that on the Conſfrufion ſome great Men 
have put upon thoſe Statutes, all Perſons having any 
Lands, Tenements, &c. in Socage, &c. So was the 
Opinion of Dyer in Brett and Rigden's Caſe, Plowd. 344. 
and the Lo2d Coke followed that Opinion fn Butler and Ba- 
ker's Caſe, 3. C. 30. b. where he is very elabozate in the 
| Confituftion of the Statute 34 H. 8. c. pet J muſt take 


Notice, that the Opinions of Dyer and Coke are nothing 


at all to the Point in Judgment, of either of thoſe Caſes 
wherein they are cited; and the Caſes cited by Coke to war⸗ 
| rant his Opinion, are not at all to the Purpoſe; and J 
| take it, with Submiſſion, that the Law has been taken 

otherwiſe, as the Caſe put by Serjeant Lovelace in Plowd. 
344. Ik J deviſe the Bano2 of Dale to B. and his Þeirs, 
and afterwards J purchaſe the ano? of Dale, and die, this 
| Yano? ſhall paſs by this Mill, and yet J had it not at the 
Time of the Deviſe ; which was not denied by the Court; 
| and which J take to be good Law, fo2 a Mlill is not con- 

ſummated till the Death of the Deviloz. Ik a Pan de⸗ 
viles to his Wife, it is good fo2 this Reaſon, fo2 though 
during his Life he could not give her any Lands, yet he 


may by Mill, quia morte conſummatum eſt, and ſhe does not 


take till then, yet at the Time of making and wziting of 
the Will ſhe could take nothing. So if there be an inter⸗ 
mediate Capacity, that ſhall not hinder the Effef of a Mill, 
as if A. deviſes to B. and then becomes a Lunatick, yet B. 
ſhall have the Land; ſo in our Caſe, the Mill being am- 


bulatory till his Death, and his Intent appearing, that the 


_ Plaintiff Mould have this Eſtate, J think the Reaſon and 
the Authozities of theſe Caſes do deſtroy the Opinions of 
Pp: | Coke 
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the puncipal Caſe ok Brett and Rigdon, Plowd. 340. fg 


F. N. B. 199. b. ſo that a Man may diſpoſe of them the ſam: 


ſhould have all his Lands; and whether this Oevile ſal 


Coke and Dyer. As to this Point, ft will be objexey that 
gainſt me, but that is not ſo, fo2 it is but comparing 5 
Cafes, fo? there the Intent of the Devifoz did not appear 
that Thomas Brett ſhould have the Lands purchaſed ak 
becauſe there were other Lands to ſatisfy the Wozds of the 
Will; not fo here, foz we can get no Lands but theſe, fo 
there are no other. It was alſo heretofo2e held, that a Ds. 
viſe to a Perſon not in eſſe was not warranted by the gt, 
tute of Mills; but a Deviſe not in eſſe, as to an Inkant n 
Ventre fa Mere, was held good 11 Hf. 6. 13. by Babington. 
7 C.g.b. Moor 177, 220, 639. 1 Lev. 139. 1 Ro. Rep. 25 
J ſay it is good, if there be kuture Mozds, and that is by 
favourable Conftruitfon of the Statute, which has, as 7 
obſerved, been always favourably taken. 

Second Point. By the Cuſtom it is carried as far as 
by the Statute, when the Intent appears, nay further, he. 
cauſe a Man may deviſe Lands deviſable by Cuſtom tanquan 
catalla, fo2 ſo are the Moꝛds of the Writ, ex gravi quercks, 


Way as he may diſpoſe of his Chattels. And as to that, 
if J deviſe all my perſonal Eſtate, the perſonal Effate which 
J acquire afterwards ſhall paſs, as was ſaid by Manwood, 
Plowd. 343. and was the Conffrufton of Mills bekoze the 
Statutes of Mills; fo2 if J deviſe Lands which J have 
not, and after purchaſe thoſe Lands, they ſhall paſs ; ſo is 
F. Deviſe 17, 10. ſo is M. 39 H. 6. 18. b. Stat. Deviſe; ſo Br 
Deviſe 15. and Lit. Sec. 167. ſays, that a Man may deviſe 
Lands by the Cuſtom which he hath at the Time of his 
Death. So that by theſe Books it ſhould ſeem, that it is 
not neceſſary he ſhould be ſetſed of the Lands at the Time 
of the Devile made; fo2 ff his Intention does ſufficiently 
appear, that he did intend to diſpoſe of them by his Will, 
then ff at any Time he comes to have them befoze he dies, 
that is ſufficient : Foz J take it that they might by Cuſtom 
Diſpoſe of their Lands by their Mills, as they might dil 
poſe of their Chattels. So that in our Caſe, it is plat 
that the Intent ok the Deviſo2 appeared, that his Wife 


be taken by the Statute, oz by Cuſtom, J hope we jill 

have Judgment fo2 the Plaintiff. | . 
Serjeant Parker fo2 the Defendant argued contrary, and 

ſaid, that the Circumſtances of this Caſe are very partic 

lar; fo2 the Deviſo2 could have no Intent, no2 no Pot 

to give theſe Lands to the Deviſee, fo2 the Will was max 
| p | 
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a 19K and he vfed in 1700; ſo that he being a Sea-fa: : 


ring Man, and gofng a Uoyage, he had no Lands, and 
made only a Delcription of what he had then, becauſe it 
vas very pꝛobable he might never return, and if he did, 
be could have no P2oſpet of any future Acquiſition ; ſo that 
this Mill was pro hac vice only, But J do think there 
are two Points to be confidered ; foz, 
1. J think he had no Power to diſpoſe of theſe Lands. 
2. It does not appear that he manifefted his Intent ſuf- 


ficlently to make theſe Lands pafs. 


Js to the firſt; It was the Policy of Common Law, that 
Lands ſhould not paſs by Witls, fo2 that would be the Dif: 
heriſon of the Þeir, who was the Darting of the Law; but 


this Cale, if allowed, goes not only further than any Caſe 
that has been yet adjudged, ſince o2 befoze the Statutes of 


Wills, but further than any G2ant has been ever conſtrued. 
Firſt, as to the Statute of Mills, J may ſay of that 
as of all other As of Parliament, that they are ever con- 
ſtrued accoꝛding to the Rules of the Common Law; fo is 
Co. Lit. 3 27. a. b. and therefoze, as a Man cannot convey 


by Deed in his Life bekoze he is ſeiſed, 8c. ſo he cannot de⸗ 


viſe Lands befo2e he is ſeiſed; and as to the firſf, that no 
8 Eſtate ſhall paſs bekoze he has ft to convey, vide 2 Bulſt. 
- 304. But it will de ald, that was a p2eſent Eſtate to be 
conveyed, but ſuppoſe the Covenant that J and my peirs 
ſhall ſtand ſeiſed of all the Lands which J have, oz ſhall 


have at my Death, to the Uſe of B. and his Þeirs, after my 


Death, ik J purchaſe other Lands, no Cſe ſhall rife to B. 
out of them; ſo is the Caſe of Yetverron and Yelverton, 
3 Cro. 401. Noy 19. Moor 392. 2 Ro. 790. So ik J 
covenant that J and my Þetrs ſhall ſtand feifed to the Uſe 
of you and your Peirs of the Mano? of Dale, and after J 
purchaſe the Panoz of Dale, no Uſe thall ariſe, becauſe I 
had nothing in Dale at the Ttme of making the Deed, 2 Ro. 
790. 7, 8. though there he had ſaid that he did hereafter 
| Intend to ptirchaſe the Mano! of Dale, vide ibid. And thoſe 
Caſes are as future as a Devife; and an Uſe was as much 
and moze eaſiſy diſpoſed of at the Common Law than the 
Lands themſelves; ſo that a Covenant to ſtand ſeiſed of 
Lands which J have not, and a lll of Lands which I 
have not, are bad, though fn both Caſes the Lands come 
ta the Party befoze the Deed oz Mill is to take Effet. It 
(s true, that the Statute of Wills gives Perſons the ſame 
Power over their Lands, which they had bekoze of diſpoſin 

| of Uſes at Common Law, but no moze: So that as no - . 
wou 
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poſſibly be objeited, that in the Caſes cited there are perſs- 
nal Diſabilities, not ſo in ours; but my Lozd Dyer, in 


by the ſame Reaſon, on the Wozds of having in the Sti 


gent, and J think no Lands ſhall paſs by ſuch Will, but 


Friends, &c. and in our Caſe, as J ſaid, it is very likely 


Death removed, yet the Will is not made good thereby, as 


Feme Covert, her Þusband dies, and the dies, this Will 


this Caſe, fo2 that the Cuſfom is quilibet ſeiſitus, &c. mi} 
- deviſe, fo2 the UWozd ſeiſitus, and the Mozd having in the 


king, a fortiori the Ulozd ſeiſitus in the Cuſtom muſt be tid 


would arile out of the Lands which they had not at the 
Time of raiſing the Uſe, ſo they cannot diſpoſe of Lang 
by the Statute of Wills befoze they have the Lands, 5g 
agree that a Deviſe may be to a Perſon not in ele, but | 
does not follow from thence that J can diſpoſe of Lands 
which J have not. It is ſaid that a Deviſe of all my Lands 
would paſs all the Lands J ſhould have at the Time of my 
Death, becauſe a Will is ambulato2y'till Death; J do take 
it, that cannot be, fo2 a Man cannot poſſibly have any Men. 
ſure o2 Intention of a Thing that may be altogether contin 


what he had at the Time of making of the Mill, fo2 then 
he knows what he has, and therefoze may know how to 
ſquare his Kindneſs, and ſhew his Love to his Friends. 
but this cannot be ſuppoſed, fo2 poſſibly he may have ng 
Thoughts of it; fo2 had he any Knowledge of what was 
to happen to him, he would ſhew a Kindeſs to ſome other 


he would have done, had he any Thoughts of any new 9c: 
quiſition: And J take it, if there be a Diſability at the 
Time of making a Will, and this Diſability is befoze his 


if an Infant makes a Will, and after comes of Age, and 
dies, this Will is not good, 1 Sid. 162. So a Mill by a 


is not good. So J take it, that a Man not being able to 
Diſpoſe of Lands which he has not at the Time of making 
the Mill, a ſubſequent Purchaſe does not help. It may 


Brett and Rigden's Caſe, takes the Caſes to be governed 


tute of Mills; fo is Coke, Butler and Baker's Cale; and 
IJ hope their Opinions will. pzevail in this Caſe ; ſo is Moor 
254, 255. Noz do J think the Cuſtom will help them it 


Statute of Wills, ſignify much the ſame Thing, if it be 
not ſtronger againſt them, as to the Cuſtom, becauſe that 
Cuſtoms againſt the Common Law are taken ftriitly ; {01s 
Sir John Savage's Caſe, 2 Leon. 208. ſo J think ik the 
Mozd having be in the Act tied up to the Time of the Yi 


to the Baking alſo. Brett and Rigden's Caſe was mit) 
the ſame with our Caſe, it was alſo a Kentiſh Cauſe, - 
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W the Counſel were Kentiſh Men, and there was not one 
 70102d alledged of the Cuſtom, which would not be omitted 

if it had ſuch Foꝛte as they would give it here. It is ſaid, 
and that very truly, that F. N. B. has theſe Wo2ds, tanquam 


caralla, in the Ulrit ex gravi querela, and the Wozds of the 


W 7rit are ſo, but that is not to be taken omni modo, fo2 


| common Lands could not paſs by Mill, but Chattels might; 
but it does not follow that the Mozds which paſs Chattels 
will paſs even Cuſtomary Eſtates ; as if you deviſe all your 
| Eſtate, there all the Goods which you have at any Time, 
ſo you acquire them after the Mill made, ſhall paſs; but if 
you deviſe all your Lands, thoſe only ſhall paſs which you 


had at the Time of making the Will; fo is Brett and Rig- 


den's Caſe. And even perſonal Eſtates and Chattels, J 
take it, will admit of a Difference; as if J deviſe all my 
Plate, then J purchaſe new Plate, and die, the new Plate 
does not paſs; but if J deviſe all my perſonal Eſtate, and 
| acquire moze, and die, all paſſes, becauſe in the laſt Caſe 
the Perſon did intend all his perſonal Eſtate ſhould go ta 
ſuch a Perſon, and that plainly by the Moꝛds: But in the 


| firſt Caſe, he could not reaſonably have any ſuch Intention, 


| Godolphin's Orphans Legacies 274. But J take it, that per⸗ 

ſonal Eſtates can never be any Way a Rule to guide us in 
the deviſing ok real Eſtates, becaute perſonal Eſtates are in 
perpetual Fluckuation, and no Body has a Right to them; 
but in real Eſtates it is not ſo, fo2 that they are to deſcend 
| to the Heir, who is the Favourite of the Law. A Deviſe 
to a Wife is good, ſo is a Covenant to ſtand ſeiſed, becauſe 
the Baron has the Eſtate radically in him, which is after 
his Death only to come to his Mike; but he had Power ta 
diſpoſe thereof at the Baking, which differs from our Caſe. 
As to the Caſe of Fitz. Deviſe 17. which is ſaid to be in 
Point, J do confeſs it is very full, but J do deny it to be 
warranted by the Pear-Book, but Br. Deviſe 15. is right, 
and does not affect our Cale: But J take it, that Fitz. De- 
| viſe 17, & 18. were tranſcribed out of Stath. Deviſe 1 1. 2. 
f02 there Firzh, depended on Stath. who led him out of the 
Clay in both Caſes; they never go fo far in Chancery as 
they would in this Caſe. Jt is true, that in 2 Chancery 
Cales 144. a Deviſe was allowed of Lands he had not, but 
that was when he had a P2oſpett of having thoſe Lands, fo2 
there a Treaty was on Foot fo2 the Purchaſe of the Lands, 
and alſo he deviſed the Sale of the Lands fo2 the Payment 
of Debts, which the Chancery makes always very extenſive; 
4s to the Caſe put by the Counſel in Brett and Rigden g 
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Cale, ff J deviſe the Panoz of A. and after purchaſe it 
that Mano; paſſes, J take it not to be Law, fo? that none 
ak the Judges have agreed that Caſe; but the contrary ha 
been held by Dyer and Coke, as J have ſaid befoze, yet a 
mitting that Caſe to be Law, yet that will not warrant gur 
Caſe, becatfe- where certain Lands are particularly deviſe) 
and then the Deviſo2 purchaſes them, that ſhews his Inten. 
tion particularly, that he did intend to purchaſe thoſe Lands 
and diſpoſe of them, ſo that he might have ſome Uiew, an 
kozm a Judgment of what he was doing; but in our Caſe, 
and in all Caſes where he Does not particularize the Lands 
that he would paſs, he could fozn no Judgment of it in 
Second Point: There is not a ſufficient Declaration of 
his Intention, fo2 the Reaſon next aboveſaid; and if any 
Thing could make theſe Lands paſs from the heir, it is 
Implication only, and an Heir at Law is not to be diſh: 
berited by any Mil, but by erpzels Mozds, which is q 
common Rule; there are no Wiozds to convey an Inheri. 
tance, only an Eſtate fo2 Life; ſo is 1 Cr. 447. fo? in Truth 
the Oeviſo2 never thought to have any Lands of Inheri⸗ 
tance, koz this Till was, as it is kound by the Gerdic, 
made when he was going to Sea, and when he had no real 
Eſtate, noz, J dare ſay, did he ever think of having any, 
and it was to p2event Accidents, and diſpoſe of what then 
he had; lo alſo the Mozds here are coupled with Chattels 
and Moztgages, and ſhall be conſtrued like 1 Cro. 447. 
1 Ro. 834. 14 & 9. to extend only to Chattels. But if it 
Hotld be taken to be a Fee in the Devilee by theſe uncer- 
tain Mozds, then ft would be excluding the Childzen he 
might afterwards beget, which is not reaſonable to be ſip: 
pofed to have been his Intention; vide Moor 832. The Ju 
tention of the Parties is to be ſpecially conſidered and te- 
-Farded, and ſure no where moze than in a Will. Che 
Cuſtom will not help in this Caſe, becauſe it was mo! 
Chance than Deſign that he purchaſed Gavelkind Lands in 
Kent, moze than other Lands in any other Place of the 
Kingdom; but J do take it, that ſuch a Deviſe before the 
Statutes of Mills, could not be warranted by the Cuſton. 
Raymond: The Caſe put by Serjeant Parker, of Covenilt 
to ſtand ſefſed, differs from our Caſe, becauſe an Uſe cal! 
not be rafſed out of a Thing which J have not. As to the 
'Caſe of Sir John Savage, which he cites, to p2ove tit 
Cuſtoms are taken trf#ly, J think that Caſe was denied in 
the Cafe ot Clements and Scudamore in this Court; wn 
f 4 5 
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that Caſe, and allo by the Caſe of Reve and Maſter, 1 Cr. 
Cuſtoms are to be reaſonably conſtrued. And as to the 


| this Mill as in any Jever ſaw. L 
Huolt C. J. If J deviſe the £Dano2 of Dale, and after- 
wards purchaſe it, ſurely the Yano? of Dale ſhall pats after 
my Death. Ik a Han deviſes all his Lands, and after- 
wards purchaſe moꝛe Lands, thoſe Lands would paſs by a 
new Publication ; but now as to that the Law is changed 
by the Statute of Frauds and Perjuries, which requires 
another Ceremony. 
Blackacre, and afterwards purchaſe it, and then make Li 
very, Blackacre paſſes ; ſecus if J had made Livery by Let- 
ter of Attoꝛney. It is true, the old Law was very fond of 
beirs, but now the Reaton is altered, fo is the Law; fo? 
we are now a trading Nation, and Trade is to be encou⸗ 
E raged, therefoze Fines, Recoveries, Ales and Wills were 
| encouraged, that Travers might lay out their Money, and 
| have Purchaſes, 8c. And J take it, if J deviſe all my 
| Chattels, and afterwards purchaſe a Leaſe fo2 Pears, that 
| will paſs thereby. | | 

Powel J. This is a Cale of Conſequence, and to be 
conſidered, IJ agree, if J deviſe all my Chattels, the Leaſes 
J purchaſe afterwards ſhall paſs; but by a Ocviſe of all 
| myCEſtate, if Gavelkind Lands which J purchaſe afterwards 
ſhould not paſs by the Cuſtom, J ſhould think, if the Oevi⸗ 
ſos Intent appeared to paſs thoſe Lands, it would be pꝛet⸗ 
ty hard to controul it. 
{| Holt C. J. The Doubt to me is, Whether there be ſuſti- 
tient To2ds in this TUill to make it appear to us that his 
Intention was that theſe Lands ſhould paſs. Bꝛother 
Powell, you remember the Caſe of Sanders's Mill, where 


to the Smith's Mike, and we both did pꝛels Chief Juſtice 
Jeoftryes to have that found ſpeciaſiy, but he would not allow 
it. J think that a Man at this Day has the ſame Power 
| over his real as over his perſonal Eſtate, : 


Bronker werſus Coke. Paſch. 6 Ann. 


Pecial Gerdick. J do hereby give to my Wife all ſuch 
Sum 02 Sums of Daoney, as ſhall be due to me fo2 Ma⸗ 
des at the Time of my Death, and alſo all ſuch Lands 


and Tenements, and all my Eftate whatſoever, * 
| | a 


Ik J make a Charter of Feoſfment of 


| he deviſed all the Lands he Had, oz hereafter ſhould have, 


Intention of the Party, A think it appears as plainly in 


(12. 


/ 
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ſhall be poſſeſſed o2 inveſted with, oz ſhall in any wiſe belong 
to me at the Time of my Death, &c. ut ſupra. i 

Broderick fo2 the Plaintiff ſaid, that here the Cite by 
Devile of all my Eſtate has a Fee-ſimple, fo2 a Deyice gr 
all my Eſtate carries a Fee, if the Deviſoz had a 4, 


Lands are Deviſable as a Chattel, by the Statute of Wills, | 


fo2 Lands were veviſable by Cuſtom tanquam catalla, Pitz 
Deviſe 11, 20. Co. Lit. 111. a. 1. and Lands deviſahle jy 


Cuſtom might be deviſed by Parof. 1 Cro. 562. JF one 
was ſeiſed at the Time of the Deviſo?'s Death, it was lu 
- ficient, and it was not neceſſary he ſhould be leiled at the 


Time of the Will made. 44 Aff. 36. F. Preſcription 36. 
Foz this Reaſon a Man may deviſe to his Wife, Sc&, 158, 


and a Jointenant's Devile is not good, Scct. 287. quia tea. 


mentum morte conſummatum eſt. If a Feme Covert Deviles, 


and after becomes ſole, this is not good without a new Pub 


lication, there being an Jncapacity at the Time of the 934: 


bing. It J deviſe to the Childzen of A. this will not only 


extend to the Childzen that A. has at that Time, but ſuch 
as he ſhall afterwards have. Ik J| deviſe the Yano! of 
Dale, and afterwards purchaſe it, this is good, per Love- 
leſs, Plowd. 344. This was good by the Cuſtom, becauſe 
my Intent appears; ſo in our Caſe. As to the Statute of 
Wills, the Mod Having will not affef us, if it would, ſure, 


as has been ſaid by Mz. Raymond, it would have the ſame 


Effect in the Negative as in the Affirmative Clauſe ; ſince 


that Statute an Uſe ſuſpended may be deviſed. 1 Leon. 258. 


3. Leon. 154. Dyer 315, 16. Ik FJ deviſe all the Goods 
which J now have in ſuch a Room, and after I put in other 


Goods, they ſhall paſs. 


Holt C. J. Suppoſe the Deviſee put in other Goods? 

Broderick: J will ſay nothing to that, it may be a Fraud. 
Sir Edward Northey fo2 the Defendant; J think the 
Mozd Having in the Statute ok Mills has been ſettled, 
and that was ever reſtrained to a pꝛeſent Right. It has 


been thought and held, that a Man could not by any ons 


convey any Lands which he had not. 2 Ro. 790. 7, 8. at 
Authozities cited by Serjeant Parker. Foz the Foundatich 
of a Man's Power is the Þaving of the Lands; and 3 
think People ſhould be cautions of large Conſtructtons 1! 
ſuch Caſe, ſince Mens Jnheritances depend upon it. I thili 
it is agreed on all hands, that a Deviſe of all my Cſaic 
will not carry away Lands which J have not; and Co: 
and Dyer give the true Reaſon of the Judgment in Pref 
and Rigden's Caſe to be on the Uo2d Having, and = 
- 1 U 
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Intent of the Party; fo is 3 Co. 31. a. b. where he ſays, a 
Han ſhould have an Cſtate at the Time of waiting o2 pub- 
hing. 1 Ro. 618. 6, 7, 8. 3 Cr. 493. A Devilee cannot 
devile, becauſe he has but a Kight ; lo a Pan cannot deviſe 
| qa Reverſion which is diſcontinued, Cr. Cha. 405. And tho 


W tie Statute of CAills baings in a new Way, pet it is to be 
\ confirued by the Kules of Law, and he that could not grant, 


cannot by this new Law deviſe, as Inkants and Feme Co⸗ 
verts, though they are Perlons having, becaule they are in 
tapacitated by the Common Law, 3 Co. 31. a. 3 Cr. 526; 


The Fozm of Pleading in all the Entries is, that A. was 
ſeiled in Fee, &c. and being lo ſeiſed deviſed; and the Law 


is beſt known by Pleading. 3 Cr. 530. The Cale put by 
| Scrſeant Loveleſs was only foꝛ his Client; and the Cale of 
Yelverton and Yelverton, 3 Cr. 401. is Direfip contrary in 
| the Caſe of a Covenant to ſtand feiſed, which is always as 
| favourably conſtrued as a Deviſle, though a Parol Deviſe 
| might be good by Cuſtom, pet it can be good only foz what 
he had at the Time of the Oeviſe. And it is a received O⸗ 
pinion, ſays Coke, that the Mill takes its Effet from the 
Making. As to what was ſaid, that by Cuſtom Lands 
| were devilable tanquam catalla; it was very true, that a 
Han had a Power to Diſpoſe of his Lands, as of his Chat- 
tels, but that does not make out that his Lands were de⸗ 


bilable as Chattels were. And even in the Caſe put by 


Broderick, where J deviſe my Goods in ſuch a Room, only 
thoſe Goods which were in the Room at the Time of ma⸗ 
king paſs; Swinburn of Wills, 418. And though it was 
laid, that a Devile to an Infant in Ventre ſa Mere is good, 
which J agree, yet that is nothing to this Caſe, it does 
not appear that he did intend to convey this real Effate, foz 


| the Will was made in 1692, and he died in 1700; he made 


it when he went to Sea, and had no Thoughts no2 Intent 
to purchale, Beſides, the Mozds o2 Nature of the Thing 
| 15 againft you, koz it is the common Foꝛm of a Seaman 's 
Cl, which can never carry Lands, being coupled with 
his Cages, and other Chättels. 1 Cr. 447, 449. Wel- 
| kinfon and Maryland. The Will of the Lozd Chief Juftice 
Sanders was to this Effet, and Jeoffryes was fo clear in it, 
thät he would not ſuffer it to be found ſpecially. 
| Holt C. J. J was in that Caſe of Sanders's Till, and 
kaͤnnat agree with you, Sir Edward, fo; J wquid be very 
glad to have had it found ſpectally. Tf A: deviſes a Youle, 


- * 


And after purchaſes it, will it not paſs? 


1 
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Sir Edward Northey; No, accozding to Butler and N. 


ker's Cafe, 5 
Holt C. J. When a Man's Intention is plain, wy 
ſhould it not paſs, fo2 the Wiozd Having in the Statute gf 


_ Wills is no moze than the Law implies, there's na ; 


Cod of Seifin in the Will, and J think the Wos in it 
are very loaſe. | 


Powell J. Þ tock the Cafe put by Loveleſs iu Brett and 


Rigden's Cale to be Law, fo2 when he particularly men⸗ 
tions a Thing which he has not, and afterwards purchaſes It, 


ir is, IJ think, the lame Thing as if he had it at the Cine 


cf Yeking the Will, koz his Intent is plain. 
Holt C. J. Che Gods ſhould be very plain, but there 


J think them uncertain. 


(13.) 


be ſaid, that it might begin at the Time of the Purchalc, 


Broncker verſus Coke. Mich. 6 Ann. 


Holt C. J. Elivered the Opinion of the Court: (de 

| are all of Opinion the Devile is void as ta 
his Lands, not but that the Mods are full enough to paſs 
Lands, but becauſe he was not ſeffed at the Time of the 
Deviſe made; and we all agree that he intended the Lands 
ſhould paſs, but all the Lands he ſhould have, are not ſif- 
ficient Mozds to paſs them, foz by the Law he can give 
no Lands but {uch as he had at the Time of Making the 
Will; and tho' theſe Lands were in Kent, pet as to this 
Point it is the ſame Thing as if they had been only deviſcble 


by the Statute, tho' a Will does not take Effect till the 


Death of the Paker, yet tis a Mill from the Making, un⸗ 


leſs it be revoked, ſo that if there be a Diſability at the Time 


of the Making, tho' that Dilability is removed bekoze the 
Death, yet the Till ſhall not be held good, as Infancy, Lu: 
nacy, o2 Coverture, unleſs there be a new Publication, to 
which ſince the Statute of Frauds and Perjuries the ſame 
Ceremony is requiſite, viz. ſigning and atteſting; thoſe 7 
mentioned, tis true, are perfonal Diſabilities, and J knov 


no Reaſon why a real Diſabiiity will not have the ſame Ek 


fet; this Mill as to theſe Lands can have no Inception, and 
if ſo, then you will have an End without Beginning, twil 


which J deny, fo2 that Purchafing and Diſpoſing are dif 


ferent Acts; you muſt in Pleading ſay, that he was (elf 


in Fee, and being fo ſeiſed did deviſe. Co. Entr. so: 
Raſt. Entr. 274. where tis a Will by Cuſtom; ſo is 7 
1 : - | „ . 


6 a. tis true, that Pleading does not make the Law, yet 
the conſtant Tap of Pleading is ſtrong Evidence ok the 
Law; it was odjefev, that Lands by the Cuſtom are de⸗ 
viſable tanquam catalla, and fo2 that F. N. B. 199. B. was 
cited, and that Goods and Chattels may paſs by a Wl, 
tho the Teffato2 had them not at the Time of the Devile, 
to which the ſame Authozity gives an Anſwer ; fo? there'tis 
not ſaid that he may diſpole of Tenements generally, bur 
that he may diſpoſe of tenementa ſua tanquam catalla; ſo if 


within that Rule, fo that they muſt be ſua; there is a great 
Difference between a real and a perionol Eſtate, the one Per⸗ 
manent, the other Tranſient; 'twould not be reaſonable, that 
a Tradelman ſhould be obliged to make a new Will as often 
as he changes his Soods into Poney, oz his Honey into 
Goode; but when a Man purchaſes u real Eſtate, there 'tis 
| reaſonable he ould make a Mill if he has a Pind to diſpoſe 
S of it, fo2 the Law has appointed one to ſucceed in the real 

Eſtate, but none to the perſonal Eſtate; but a late Sta- 
tute has appointed an Adminitrato2 to Diſtribute, fo the 
Diſpoſition of them are different; if J Deviſe Lands to 


| but if J deviſe lo much Money, the Deviſee cannot have 
| this; but it is in the Erecuto? till he aſſents to the Legacy, 
| fa that the Law appoints an Heir, but 'tis the Teſtatoz 
\ appoints an Executoz; J do not undertake to judge of 
| Chattels real, becauſe it belongs to another Law; but 
if A. had a College Leaſe, and B. gives it away by Mill, 
and after he does purchaſe it from A. J doubt it would 
not paſs, Vide Goldsb. 93. March 137. To make this Mill 


| gives it to the Wie, and the Purchaſe ta Him and his 
heirs; and therefoze J do not hold the Caſe in Plowden, 
put by Serjeant Loveleſs, to be Law, viz. A. deviſes 
Blackacre to B. and his Heirs, and aftergpurchaſes it, J 
hold B. ſhall not have it, and the Caſe 39 H. 6. 18. b. Br. 
Periſe 15. do not warrant that Opinion, (to which 
Powell agreed). If a Pan ſciſed in Fee is diſſeiſed, and 

then deviles the Lands, and then re⸗enters and dies, the 
Lands ſhall paſs, becauſe by the Re-entry the Diffeiſin is 
purged, and reveſts the Eſtate, and he may bring Treſpaſs, 
and ſo the Seiſin by the Re-entry map be ſaſd to continue 


| Ing ſeiſed he may diſpoſe, but in the Caſe at Bar, the 
Purchale was made eight Pears ofter the Mill. Tfa £025 
| Gives 


they are not ſua at the Time of the Dilpoſing, they are not 


one, the Ocviſee immediately on my Death ſhall have it; 


good is to make the Jaarchaſe repugnant, fo2 the Till 


in the Diffeiſee, 11 Co. 5 1. b. 38 H. 6. 28. a. b. and fo be. 


_— Vis. 


gives away his Manoz, and afterwarvs a Tenancy if 
cheats, that Tenancy paſſes as Part of the Mano: So d 
Dan ſeiſed of a Reverſion erpeitant upon an Eſtate 9) 
Like, deviſes it, and afterwards Tenant fo2 Life dies, and 
then the Teſtatoz, pet it paſſes; ſo if Lands are depiſcd 
to Two, and one of them dies befoze the Teſtatoz, tj; 
Whole ſhall go to the Survivoz, adjudged in C. l. 
16 Car. 2 Bridgman being Chief Juſtice; Co. in the Cit: 
of Butler and Baker, lays a great Streſs upon the icy) 
Having, but J da not take it, that it does depend ſg myct 
on the (Tod Having, as on the Mature of the Thing, and 
there all the Judges in the Erchequer-Chamber agree 
with him, and here Judgment ought to be fo2 the Ocken⸗ 
dant. 1ſt, Becauſe a Will is a Till from the Waking, 
- unlefs it be revcked. 2dly, Teſtatoꝛ muſt be ſeiſcd before 
he can diſpoſe. z3dly, Gpon the Difference between a real 
and perſonal Eſtate. 4thly, Becauſe the ill is repug⸗ 
nant to the Purchaſe. 
Judßment fo2 the Dekendant. 


| Buckenham verſus Cook. Mich. 6 Ann. 


(14. Tetient of Lands in Kent, upon Not guilty pleaded, 
Lethe Jury find a Special Uerdi#, That the Teftato! 
upon the 3d of May, 1692. made his Will, in which he 
took Notice of his going to Sea, and fo2 Fear of a ſudden 
Death, deviſed as followeth, I do hereby give and bequeath 
unto my Dear Wife, Frances Buckenham, all ſuch Sum and 

1 | Sums of Money that now are, or ſhall hereafter become due to 

1 | me for Service done, or otherwiſe, and alſo all my Goods and 

| Chattels, Lands, Tenements, and Hereditaments whatſoever 

Which I now have, or ſhall hereafter have, at the Time of 
my Death. And I do appoint my ſaid Wife to be my Exect- 
trix, of this my Laſt Will and Teſtament. And then the 

+ Jury find, that the Teſtato2 at the Time of Making his 

Uifll was not ſeiſed of any Lands o2 Tenements ; but that 
eight Pears after he returned from Sea, Sir Georg: 
Wheeler, and others, being ſeiſed in Fee of the Lands i 
Queſtion held in Socage and of the Nature of Gavelkin?, 
Did convey them to the Teſtato2 and his Heirs, by which 
he became ſeiſed in Fee, and that he died without republiiy 
ing his Mill; and they find further, that the Teſtato? had 
two Sons, A. and B. and that A. died without Jſſue, and 
B. entered and leaſed to the Plaintiff, ch 


1 


— 


— 
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The Queſtion is, CUhether thaſe Lands da paſs to the 
Deviſee, the Devilo2 nat being feie of then, no2 in any 
wiſe intitled to them at the Time of Mating his Gül? 

Mi. Raymond, among other Things, argued to the fo! 
lowing Etett 2 8 | = 
The (ill of a Yan is what he would have Done after 
his Death. 1 Inſt. 111. a. It is but ambulats2y till his 
Death. 3 5 | 
This is not a Term koz Pears, which may be diſpoſed 
| gf by Cuſtom, but a Freehald Eſtate which may be viſpaien 
of by Wii. 40 All. 41. Uhy map not a Ocviie of Lands; 
which a Pan hath not at the Time of the Devite, be as 
good as a Devile to Pan not in eſſe. By Cuſtom a Han 
| may devile Lands which he hath not at the Time of the 
Doevile, as he may Chatteis. | 3 
Mere a Han under Age makes his Mill, and becomes 

| of full Age, that TH without Kepublication will de of na 
Effet, becauſe he was not capable of Deviſing at the Tine 
| when he made his Will, But in this Caſe it cannot be 
| (aid that the Teſfatoz was not capable, Litt. Sect: 168. 

Com. 341. Brett and Rigden, Fitz. 17. 2 Chan. Rep: 144: 
| i Chan. Rep. 39. IJ agree that a Will muſt co-operate at 


the Time of the Baking, oz elfe it wüll be of no Ekleck, 
& 3; Cro. 68. Dyer 319. where a Man made his Will and be- 


came Non compos, 11-H. 6. 12: Bro. tit, Deviſe 32. 7 Co. 9. 


1 Roll. 214. 1 Lev. 135. Moor 404. 1 And. 139. 1 Leon. 


354. 256. Manning v. Andrews, 1 Roll: Abr. 399, 400. 
2 Roll. Abr. 790. 4 Leon. 2. Where a Man devileth ail 
the Goods that he hath in ſuch a Room, and ſome Time 
after he hath made his CWWill he puts ſeveral other Goods 
into the Room; thoſe that were afterwards put in ſhall 
pals by this Deviſe, as well as thoſe that were in at the 
Time when the Deviſe was made. Ik a Pan make his 
| Will, and deviſeth all his Goods and Chattels, and after 
__ a Leaſe, this Will is good, and the Leaſe doth 
Als. 7 | ; 
Sir Thomas Parker contra. A Will ought to be conſtrued 
in Favour of the Heir. 32 H.8. Inſt. 327. and as much as 
poſübly it may, in Favour of the Common Low: 34 H. 8. 
| Dyer 354. Here in this Caſe is Want of Power. in the 
Deviloz, he not being ſeiſed, which bears ſome Reſem- 
lance to the Caſe of a Rent-charge, 36 H. 8. 2 Bulit. 30.4. 
Doctor and Student 17, a. 1 Inſt. 42. Hob. 132. Com. 144. 
I Uſe may take Effe# in futuro, 3 Cro. 401. but no Uſe a- 
tileth where a Man hath no Poſſeſon; Goulſ. 150. 2 Roll. 
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Roll. Ab. 7, 8, 9. 3 Cro. 493. Jones 457. Wihen a Man is 


790. 2 And. 12. 1 Sid. 162. Where an Infant of twenty 


eight Years after he made his Will, that he purchaſed this 
Eſtate, The Cuſtom of Gavelkind Lands is ſaid to gg l 
long with them. Godol. Orph. Legacy 294. Land may be 


Books there is no Opinion that a general Peviſe of Lands 


| the ſame in Moor 401. pl. 255. 3 Cro. 423. Fuller and * 


Pears of Age makes a Will, and devileth Lands befoy he 
hath any, it is of the ſame Effect in Law with this Cale. 
Butler and Baker's Caſe, 3 Co. 30, 31. is not parallel wit, 
this, fo2 there was an Intent, but here is not, it being 


veviſed by Cuſtom, and by the Stat, Swin. 61. 1 Inſt. 98.b. 
Office of Executor 305. A Devile of all Lands in general, 
ſhall be intended of no other Lands but what a Man hath 
at the p2eſent ; there is a fundamental Oifference between 
a Devile of Lands and of Goods, Dyer 319. 1 Leon. 256. 
Manning v. Andrews, Moor 50, 54. 39 H. 6. 18. Bro. Devile 
15. Stath. Deviſe 11, 12. Mich. 28 H. 6. Allen 54. by theſe 


is good. How the Wo2ds of a Will may be conftrued if 
they do not diſinherit the Heir, vide 1 Roll. 834. Moor 
832. | 

"Gr Edward Northey ad idem: The Mod (Having) is a 
material Mozd in the Statute which gives Power fo! 
the Making of a Will, foz a Man muſt be a Perſon, hz 
ving at the Time that he makes his Will, becauſe that is 
the Foundation of his Power. A Man that cannot give 
by Deed, cannot give by Mill. Com. 343. 3 Co. 31. 2. 


diſſeiſed, he cannot by his Mill deviſe thoſe Lands of 
which he is diſſeiſen. A Man cannot deviſe a Reverſion 


that is diſcontinued: And this Caſe goes farther, fo? here 

was only a Poſtibility of having; as befoze the Statute, 

a Man might give by Deed, ſo now by the Statute he 
may give by Mill; the one falls under the ſame Rules of 
Law as the other. Inkants can't deviſe, tho' they have; 
becanſe they have not a Capacity. Foz a Man muſt be li 
capable, and having, oz elſe he cannot grant, and cone 2 
quently can't deviſe. 3 Co. 3 2. a. 3 Cro. 526. To debilt n 
what a Man hath not, is contrary to all Rules of Lab; at 
fo in Pleading it muſt be laid, that he was ſeiſed, and if d 
ing ſo ſeiſed dedit & deviſavit. A Mill muſt be compleit H. 
when tis made, oz no other ac will make it ſo. 4 Fan 
may covenant to ſtand ſeiſed of a Reverſion in futuro, bl 4 


not of a Reverſion which he ſhall have in futuro. 2 Roll.79 
The Caſe in 3 Cro. 401. is taken to be void, and it boch 
ſeem like the Cafe of a Deviſle, 3 Co. 29. Butler and _ 
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ler. 


the Teftato?, but then that muſt be ruled by Law. All 
7020s whatſoever in a Mill, being among Chattels, will 
be of the like Nature. 

Powell J. A Gzaänt muſt take its Effeck pꝛeſently, but 
the Intent of a Teſtato; in his Mill hath a great Intlu⸗ 
ence, and this is revocable, where a Man by his Will 
gibes Lands, ſaying Blackacre which J intend to purchaſe, 
this is a good Devile. 5 ES 
| Hoir C. J. Ik a Man deviſe an pouſe by Name, and af- 
ter purchale that Pouſe, it has been held to be a good Oe⸗ 
Ulle. | 
This Caſe being ſeveral Times argued, Holt C. J. this 
Term delivered the Opinion of the whole Court : We are 
all of Opinion that the Lands do not paſs by this Will, 
though we do agree that the Uio2ds are ſufficient to paſs 
| them; yet the Teſtato2 not being leiſed of them, by Law 
could not deviſe them, notwithſtanding it was his Intention 

ſo to do. Ik a Man makes his Will, and deviſeth that 
which he hath not at the Time of the Devile, that Mill is 
void, fo2 he cannot give that which he hath not at the Time, 
although it be an Eſtate Deviſable by Tuſtom, o2 he hath a 
Power to deviſe by the Statute. Though a Vill doth not 
| take Effet, ſo as to. paſs the Land, till the Death of the 

Teftatoz, yet there is a Diſpoſition as ſoon as the Mill is 

made; and there is no Ac requiſite between the Making 
| and the Death of the Teſtatoz, to make it a compleat Mill. 
Tf there be a Oiſability at the Time of making the Mill, 
if it be removed befoze the Death of the Teſtatoz, yet the 
| Will is void, if it is not republiſhed after the Removal of 
that Diſability, As if an Inkant o2 Feme Covert make a 
| Will, there is a Diſability; and if the Party die befo2e the 
Will is republiſhed, that Mill is void, although he oz the 
lives to have a diſpoſing Power; becauſe it is void at the 
Time of making, and the Removal afterwards will not 
make it good. Now in this Caſe, here is a real Diſability, 
and in the other but a perſonal, and it cannot be ſaid that 
a perſonal Diſability is greater than a real. Force and 
| Hembling's Caſe, 4 Co. 

The Law of England is plain as to this Point, not on: 
ly where Lands are deviſable by the Statute, but alſo by 
the Cuſtom. The Pleading is, that the Teftato2 was ſeiſed 


2 Mill muff be conſtrued acco2ding to the Intent of 


Hob. 225 


| la Fee, and being ſo ſeiſed did diſpoſe. Coke Ent. 602, 604, 


| Raſtal's Ent. 274. 34 H. 6. 6. a. Though Pleading do not 
| make a Law, yet it is a great Evidence of Law, and that 
HD. hews 
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5757 


have a great Eſtate in Goods, and the next it may be 


Owner to ſticceed in the one Caſe, and not in the other. 


ſeiſin makes his Mill, and after re-enters, that ill 1s 


is not like this Caſe, fo2 here was not Jus in re, no! a 
 P2obability to have the Eſtate. And if ſich a Will as ti)! 


— 


DDP ˙— 


ſhews that he ſhould be leiſed. It has been objeged that 
Lands Deviſable by Cuſtom differ from thoſe devilable by 
the Statute, becauſe they are devilable as Geods and 
Chattels; and fo2 this Purpoſe was cited F. N. B. 19h. 5. 
cundum conſuetudinem in cadem, &c. which, ſay they, heirs 
that a Man may deviſe then though he hath them nat. C0 
this I anſwer, The Cuſiom is not that he (hall diſpoſe ck 
terras & tenementa generally, but they muſt be ſua, and there 
is a Difference between Chattels and a real Efiate; ke 
that of Chattels is not fired, ko: a Yan map one Div 


changed into Poneb, and then a Zan would be obliged » 
make a new lil almoſt every Day, could he not dilpole 
of thoſe Chattels he had not at the Time of the Deyiſe. 
but a real Eſtate is always the lame. And there is aj; 
other Difference between a real and a perſonal Eſtate, for 
the Law hath directed how a real Eſtate ſhall go, but it q 
perſoial Eſtate, the Law hath not appointed any one to 
lucceed, but by the Statute the Adminiſtratoz is to vilpcl; 
of it in Right of the Deceaſed ; which is but a Direction 
how he ſhall adminiffer ; that the Law hath appointed an 


Ik a Pan hath a College Leaſe in the Bano? of D. and an: 
other deviſe this by Mill, and after purchaſe the Leaſe, that 
will not be good, which is ſtronger than the pelent Caſe, 
March 137. Southward and Millward. Goldsb. 93. a ſtrong 
Caſe. It is to be obſerved, that here was no Republica: 
tion of the Mill, fo2 then it would have been ſufficient to 
have paſſed thoſe Lands, if it had been acco2ding ta the 
Statute of Frauds and Perjuries; and to make this a nv 
Will, it muſt be new ſigned and teſted. The Caſe of Bret 
and Rigden in Com. 341. J hold not to be Law, fo? the 
Judgment there is given becanſe it was the Teſtatoz's It: 
tent; and the 39 H. 6. 13. Fitz. tit. Deviſe 9. Bro. tit. De 
viſe 15. which are there cited, are not as in that Caſe (iid 
to be. Ik a Man is diſſeiſed, and in the Time of his Dl. 


nood, fo; by his Re-entry he hath purged the Diſſeiſin, and 
is ſciſed to all Intents and Purpoſes whatſoever, and 4! 
may have his Action againft- the Difſeiſo2 fo2 the mean P. 
fits. 38 H. 6. 37, 38. 11 Co. 51. Lyford's Caſe ; but thi: 


ſhould be adjudged good, it would be of bad Conſequenti, 
and a Cauſe of great Confuſion ; fo2 then the Son wy 
5 1 . | | | 


| Queſtion. 
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lite of the Father might diſpoſe of his Father's Eftate ; 
and if he died after his Father, that would be good. It a 


qhan hath a Reverſion, by his Will he may paſs that in 


Poſſeſſion, as Davis and Kent 16 Car. 2. in C. B. If a Pan 


hath a Yano2, and deviſe it, and befoze his Death a Te- 


nancy eſcheat, this Tenancy will paſs by the Mill, becauſe 


| the ano? is deviſed, and that is Part thereof, and not a 
| different Thing.“ The Mozds of the 32 & 34 H. 8. are, any 
Perſon having, but a Man may diſpoſe of a perſonal Eſtate 


by his CUill, though he be not a Perſon having. Te are 
all of Opinion that this Will is not good fo2 the Lands in 


Powell J. When this Caſe was argued, J thought the 


Will, might be good; but J have ſince ſearched the Boons, 


and cannot find one Cale to confirm that Opinion; fo they 
all agree, that a Man muſt be Owner of the Land at the 
Time of making of his Will: 


„ 


DIS C EN T. 


Price Verſus Langford, Paſch. 2 W. & M. 


EE. J. This is an Eſtate in the Conuſee, and the 
Leder is a nem Purchaſe; and the Caſes of Uſes come 


Ext not 


1 


(2.9) 


| 3 Salk, 241. 


Far. 73. 


Co. Lit. 241. 


1 VT 


not to it, fo2 befoze the Statute they were but Things in 
Equity. It is a Conveyance at the Common Law, the 
Tonuſo2 now claims under the Gender; and this Fine and 
Render make a Feoffment and Re*feoffment at Common 
Law to alter the Diſcent. a 

Judgment was given fo2 the Defendant. 


0 


3 


The Leſſee of Carter verſus Taſn. Hill. 6 W. & J 


N Ejetment, Holt C. J. held theſe Points fo; Law, if, 
If Leſſee fo2 Pears be made Tenant to the Præcipe, by 
Leaſe of a Freehold to ſuffer a common Recovery, by this 


the Term is not metged, but pꝛelerved and revived by the 


_=_ of kozmer Rights in the Statute of 27 H. 8. gf 
Ces. | : | | 
2dly, Ik a Termo? levy a Fine come ceo, &c. this ſhai 
not bar him in the Reverſion, fo2 he may avoid it by Plea 
of Partes finis nihil habuerunt. 3dly, A Diſcent which tolls 
Entry, ought to be an immediate Diſcent. Therekoze if a 
Feme Difſeiſozeſs take Þusband, and hath Jſſue, and dies, 


and after the Þusband dies, the Oiſcent to the Jſſue docs 


not take away Entry, becauſe the Interpoſition of Tenant 


by the Curteſy does impede it. 4thly, Coverture to avoid 
a Diſcent sught to be continual from the Time of the Diſ- 


leiſin to the Diſcent, fo2 if a Feme be ſole at the Time of 
the Diſſeiſin, o2 of the Oiſcent, oꝛ any Time intermediate, 


her Entry is not p2eſerved, becauſe ſhe had an Dppoztunity 
to enter and p2event the Dilcent. Upon this laſt Point the 


_ Plaintiff was nonſuited. 1 Inſt. 338, 246, 353- 


Mich. 3 Ann. 
Mod. Caſ. 
241. 


2 Cro. 590. 
3 Cro. 161. 


Ik a Deviſe be to the heir at Law, paying ſuch and ſuc 
Legacies, &c. and fo2 Default thereof, the Remainder & 
ver, the Þcir, till Default, is in by Dilcent, and the other's 
Jntereſt is by Way of Erecutozy Deviſe: And ſo it was in 
Effect in Pell and Brown's Caſe, where the Fee was deviſed 
ts one that was not Heir, the Remainder to him that was 
Þeir, there the heir was adjudged in by Diſcent. 

Uide Borough Engliſn. 


— 


* 


DISCONTINUANCE. 
$urton verſus Sparrow. Mich. 6 W. & M. 


N Appeal of Murder de morte viri was carried (. 
 /A down to be tried at Niſi Prius in Vorkfhire laft Aſ- Cars W. 3. 
ſizes ; the Appellant did not put in the Recozd to “ 

25 try the Illue; and now the Connſel fo2 the Deken⸗ 

dant moved, that the Appeal not being tried, it was either 
1 Nonſuft oꝛ a Diſcontinuancte. 55 

But Holt C. J. was ok Opinion that it was neither, 

but oꝛdered the Appellant to pay Coffs fo2 not going on to 

Trial. 


Hunt verſus Burri, Hill. 1 Ann. 


Tenant in Tail of an Eftate levies a Fine to the Uſe (., 
of another, fo2 his Life, with Warranty; after which 
he levies a Fine to the Uſe of himſelf and his Heirs, with 
_—_— and afterwards bargains and ſells to one any 
Holt C. J. held, that the firſt Fine made a Difconting- 
| ance, but it was only fo2 the Life of the firſf Conuſee, be- 
| cauſe the w2oagful Eftate that canſes the Oiſcontinuance, 
was but fo2 his Life, and the Diſcontinuance could remain 
no longer than that Eſtate : And the lecond Fine cauld not 1 Co. lan. 
enlarge this Dilcontinuance, fo2 the Eſtate raiſed by the 333. 
Fine returned back to the Conuſo2, and therekoze of Con⸗ 
— the Warranty which was annexed to it was extin⸗ 
Fluſhed. | 
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* Knight's Caſe. Hill. 2 Ann. 


Ction of the Caſe being bzought againſt Knight by a 5. 3, 
| wong Name, the Defendant pleaded in Abatement : 

Upon this the Plaintiff, without pꝛoceeding further, bzought 
| d new Afton agatnſt him by his right Name. 
By Holt C. J. The Plaintiff ould firſt have diſconti⸗ 
lied his firſt Aﬀfon , and it will be too late to do it after 
another Ackion pleaded, fo2 the Dilcontinuance will _ 

| only 
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only to the Time of its being entered on the Recog. 10 
that upon Nul tiel Record ft will be againſt the Plaintiff 
Earrhew 187, If a Plaintiff demur in Bar. to a Plea in Abatemere 
x Show. 255. the Suit is diſcontinued; betaule the Deniurrer in Var is 
nao Anlwer to the Plea in Abatement ; and a Diſcontinuancs 
in Part, is a Diſcontinuance of the Whole, | 
See Continuance. 
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DISS E ISIN. 


Anonymus. Trin. 3 Ann. 


Bare Entry, without an Expullio, 
makes ſuch a Selſin only, that the 


1 Salk. 246. Per Holt C. J. 
1 Sid. 385. | 
_— . Law will adjudge him in Poſſeſſon 
1 And. 134. | that has the Right ; and ſo are the 
1 Leon. 210, Mods Intravit & fuit inde ſeiſit' prout lex poſtulat, to be yn: 


On. 56. „ derſtbod in ſpecial Uerdits. But it will not wozk a Dif 
ſciſin oꝛ Abatement, without actual Expulſion. 


DISTRESS. 
ver ſus Goudier. Mich. 11 W. 3. 


81. ) A Avowed as Bailiff fo: Rent; his being Bailiff is not 
. + traverſable, Per Holt C. J. 


321. 


Vaſper verſus Eddows. Paſch. 12 W. 3. 


62. 18 Plaintiff diſtrainen a Beaſt Damage-feaſant, 

—_— 7 and put him in the Common Pound, from when? 

the Beaſt eſcaped without his Allent, he not being ſatisfied 

fo2 the Damage; then the Plaintiff bzings Treſpals f0! 

breaking his Cloſe, and treading down his Gzaſs, &c. 0b 
1 h | 


/ 


— 


— — 


DISTRIBUTLON 


Holt C. J. There was a Time when the Plaintif could 

not have any Action fo2 this Creſpaſs, that is, while the 

Bkeaſt was in the Pound, and it was the Plaintiff's Fault 
to put him in a Pound which could not hold him; alſo it 

js the Diſtrainer's Pound. It a Diſtreſs dies in the Pound, « Roll. Abr. 
the Aion revives, fo2 the Diſtreſs failed by the Ac of God; $79. : 
tis otherwiſe where it eſcapes, eſpectally unleſs it be made Co. la 
to appear that the Plaintiff was in no Dekault, which is 

not done here; and his own Default ought not to entitle 
him to another Action o: Remedy, and thereby ſubjet the 
Oekendant to a double Puniſhment fo2 the ſame Cauſe. 


Jf a Diſtreſs ko; Damage-feaſant dies in Pound, oz e- pech 1. 
ſcapes, the Party ſhall not diſtrain de novo, but if it were w. 3. 
fo2 Rent, in either Caſe he may diſtrain de novo. Eſcape — W. 3- 
of Cattle out ol Pound is not like Eſcape of Pꝛiſoner out 
of Gaol; fo2 if the Pound be not good, the Diftrainant may 
de his own Keeper, and put them in his own Pound, but 
he cannot be Keeper of his Pziſoner. Every Pound-Keeper 
is the Servant of him who impounds the Cattle, pro hac 


vice; by Holt C. J. | 
| See Leaſes. 


DISTRIBUTION. 
Brown verſus Shore. Paſch. 1 W. & M. 
Vs koꝛ a Prohibition on this Suggeſtion, that C1.) 


the Adminiſtrato2 of one dying inteſtate befoze 7 Shov: 2, 23. 
Diſtribution, ſued fo2 the Jnteſtate's Share, 
and that no Right was veſted, but only a JIower, 

and Direftion to the Ozdinary to diſtribute, and conſequent- 

pp it muſt be to the next of Kin at the Time of the Deceaſe, 

and not at the Time of the Diſtribution. 


In another Term. Holt C. J. It gives a pꝛelent Intereſt; 
the Ac of Parliament is the ſame as if the Party had made 
his Will to this Effet. The common Caſe of a reſiduary 
Legatee, who dies befoze Pꝛobate, his Executozs ſhall have 

| Aminiſtratton, and not the 1 of Kin to the firſt Teſta⸗ 
* | uu to: 
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DISTRIBUTION 


( 2.) 
Com. 112. 
1 Show. I, 


'viding till he ſees the Eſtate. As to Newton's Caſe, a 


Brown verſus Brown, and Brown verſus Farndale, 


made dieth within the Pear, that ſhall not alter the Caſe, 
' fo2 the Pꝛoviſo which gives Time to make the Oiftribution 


to2; that pꝛoves this Cafe, A Right of Action, oz Choſe 
in Action will go to Executozs, The Pꝛoviſo fo? a pe; 
is to ſave the Adminiſtratoz from a Devaſtavit, by not di. 


Man having only one Child dies, whether that were witz; 
in the Meaning of the Statute ? They hold that he needed 
not the Aid of the Statute, but had all at the Common 
Law; and J doubt the Law as to that Caſe, fo? J think if 
an Intereſt veſted. OR | 

Dolben J. J wonder that it was ever made a Point. 
Suppoſe the Pꝛoviſo that gives a Pear had been left out, 
what then ? SE | 

Gregory J. of the ſame Opinion. | 


Eyres J. The Deſign of the Statute was to make ail 


fo2 the Inteſtate. Conſultation per totam Cur.” | 


Trin. 1 W. & M. 


N this Caſe thzee Points were reſolved, 

1. That a B2other of the Þalf-Blood ſhall Have at c: 
qual Share in the Diſtribution of the Goods of the Inte: 
ſtate within the Statute, accoꝛding to the Caſe of Story and 
Hawkins, and Smith and Tracey, Mod. 209. And where it 
hath been ſaid, that he ſhall not have an entire Share, but 
only a Moiety of it, that was exploded as a Fancy. And 
— ſaid, the Lozd Hale was of the ſame Opinion in that 

2. Each Party hath ſuch an Intereſt in his Share be⸗ 
foe Diſtribution, that if he dies, it ſhall go to his Erecu: 
toz; fo2 the Act hath made it as if the Jnteſtate had made 
his Will, and by ſuch Mozds in a Will, without Doubt, an 
Intereſt veſts. | 

3. Although the Party to whom Diſtribution ought to be 


= —_ LR 


is only fo2 the Adminiſtrato2 and Creditozs, to the End 
that the Debts ſhould be the better known, 


—DONATIVE 


— 


pett werſus Pett. Trin. 12 W. 3. 


Otion fo2 a Mandamus to the Oꝛdinary to make Dil⸗ (3.) 

tributlion on 22 & 23 Car. 2. cap. +6. the Queſtion ll. 250- 
was, whether the Bꝛother's Szandlon ſhould have a Share 
with the Daughter ok the Siſter ok the Inteſtate? It was Ray. 496. 
urged, that this Ac was a remedial Law to p2event the fg . 
Hiſchief of Adminiſtratozs ſweeping away the whole perſo⸗ 316, 33 
nal Eſtate, and therekoze to be taken largely; fed non allg- 328: 
catur, per Cur'; fo; Bzother's Childꝛen are the Childzen of | _ 209- 
the Jnteſtate's Bꝛother; fo2 the Inteſtate is the Subjeck ok Lev. 173. 
the Aft; it is his Eſtate, his Wife, his Childzen, and by a 
the ſame Reaſon, his Bꝛother's Childzen, fo2 he is equally } To. 3 
the Cozrelative to all. Vide 1 Vent. IJ racy's Caſe, in which $:y!. 174. 
Holt C. J. laid, a Conſultation was at laſt awarded. Moll 516 

Note; The Statute of Diſtributions is in a great Pea⸗ 366. 

ſure bozrowed from the 118th Novel of Juſtinian. 


— * — 
. . 


DONATIV E. 


Ladd verſus Widdows, Mich. 1 Ann. i 


Dtion fo2 a new Trial in a Quare Impedit, where- 2Salk. 541 

in the Point in Iſſue was, whether the Church 

was Donative oz Pꝛeſentative? Evidence wag 

p2etended of feveral Pꝛeſentations. = 

And the Court, viz. Holt C. J. and Powell J. held, That 
though a Pꝛelentation might deſtroy an Ymp2ovefation, pet 
it could not deſtroy a Donative, betauſe tts Creation was 
by Letters Patent, whereby Land is ſettled to the Parſon 
and his Succelſozs, and he to come in by Donation. 


DOW ER. 


DO WE R. 
Lord Gerard's Caſe in B. R. on Error. Mich 
| 7 W. 3. 


8. C. 3 Lev. mands the third Part of a capital Yeſſuage called 
Fd 36 4 Bromley-Hall. Defendant pleads, That Time out 
_ ok Hemozy, it hath been called as well by the 

| pen Ds rp Name of Gerard's-Bromley as Bromley-Hall, of which Sit 
Glanv? lib Thomas Gerard Knight was 1 Jac. 1. ſeiſed in Fee, and was 
6. cap. 1. bp the ſame Ring James created Loꝛd Gerard of Gerard-Prom- 
1 ley, he being reſident and commozant with his Family in 

96. the laid capital Meſſuage; and the laid Peſſuage then be: 
Fleta, lib. 5. came Caput Baroniæ ſuæ, and derives the Title of the Hel. 
Brit, cap, fuage and Barony to himſelf by divers Dilcents, and de: 
101, 103} Mands Judgment if ſhe ſhall be endowed of it; aud avers, 
f that he had aſligned to her the third Part ok his other 
Lands, &c. | 5 
The Demandant demurs generally; the Court of Com: 
mon Pleas gave Judgment fo2 the Demandant. Erro! is 
bought in B. R. | | | | | 
Counſel fo2 the Plaintiff in Erro2 argued, that this is 
an erroneous Judgment. The Reaſon of the Judgment in 
the Common Pleas was, that now there is no ſuch Thing 
as Caput Baroniz ; but at this Day there are many Capita 
Baroniæ, and they are exempted from Power. 1 Inſt. 31. b. 
Brac. Lib. 293. Fitz. tit. Dower 80. 4 H. 3. Rot. 7. Brit 
247. Dugdale's Summons to Parliament. Ok the capital 
Meſſuage the Mike ſhall be endowed, fi non fit Caput Co- 
mitatus ſive Baroniæ. And that this Pꝛivilege is perſonal, ap 
pears 1 Inſt. 16. 2 Inſt. 9. Selden's Tit. of Honour 5 52, 557: 
The ancient Way of creating Baronies is altered: The 
King ſeldom creates a Baron, and gives Yanozs, &. 
ad ſuſtentandum nomen & onus, (viz.) to give him Lands to 
hold of him in chief, but grants an Annuity. | 
It is objeded, that where a Woman is once intitled ts 
Dower, the King cannot dep2fve her of it; pet he may do 
it obliquely, by this Beans of making a Barony : So ti! 
Ring cannot exempt a Man from Arreſts, yet he may _ | 1 
2 J 


; Mod. 64. | ADY Gerard bzought a Writ of Dower, and dc 


- 


1 Yan a Nobleman, and then he ſhall be exempted frem 
all Arreſts, and from ſerving oh Juries. 
another Objeffton is, that ihe ſhall have an Equivalent, 


but that is abſurd ; fo2 either ſhe has a Right, o2 not; if 


he has a Right, there needs no Equivalent. rg 
gas fo2 the Kecompence in lieu of this Oower, ſhe has 
the Honour of being a Counteſs; and there are many UWo- 
men in England that would be contented to loſe a great 
zart of their Dower to be made Counteſſes, 
Then this Judgment is ill, becauſe of the double Amer: 
clament that is laid on my Loꝛd Gerard; 5 Rep. 58. Specot's 
Caſe, one ſhall not be twice amerced in one Aﬀion againſt 
one and the ſame Tenant, where the Defendant pleads ſe⸗ 
veral Iſſues, and they are found againſt him. 
Wright Serjeant econtra. Thele Pleadings do not ſhew 


how this Þouſe was made Caput Baroniæ. It is ſhewed that 


Sir Thomas Gerard was made a Karon, but not that there 
was any Barony made; and there may be a Baron without 
a Barony ; Magna Charta, cap. 2. 2 Inſt. 9. There it is 
ſaid, that the Þeir of a Baron ſhall pay no Relief, unleſs 
he had a Barony. The legal Conftitution of a Barony is, 
when the King creates certain Lands to be a Barony, and 
| they were Caſtles fit fo2 the Oefence of the Realm, Be⸗ 
cauſe Sir Thomas Gerard was made a Baron, muſt there- 
foze his Houſe be a Barony, and his like depzived of her 


third Part of it, to which ſhe had ance a good Title ? Coke 
ſaith in the Chapter of Dower, the Tlife ſhall be endowed 


of all Meſſuages, and this is one. | 
4s ko; the Indecency, that the Wife might convert her 


third Part to an Inn, o2 introduce Inmates, &c. the ſame 


map be laid of a Tommoner, but was never any Objection. 
as fo the Authozity of 1 Inſt. it is not Loꝛd Coke's own 
Opinion, but only cited as the Opinion of thoſe ancicnt 


Authozs. It is laid in the Comment of Magna Charta, 


that the Wife ſhall have her Quarentine in the chiek Seat 


of her Husband, nifi ſit Caſtrum oꝛ Caput Baroniz ; ſo that 


they are the ſame, koz their chief Seats were frequently 
Caſtles; and in ſuch Cale ſhe ſhould not have been endowed; 
but where ſhe ſhall have her Quarentine, there ſhe hall be 


endowed, that is a Rule. As fo? the double Amerciament, 


it is true, a Ban hall not be twice amerced fo2 the ſame 
Thing, but here the Demand is of two ſeveral Things ; 
ſt, Df the hundzeds and Rents, upon which Judgment 
was preſently given. 2dly, Foz the Houſe, and upon this 
Lon Gerard has ſpecially pleaded, and we have Judgment 

| þ Þ 3 + | on 


7 


on the Demurrer to that ſpecial Plea. J pꝛay Judgment 
may be affirmed, = | 5 
Holt C. J. What is the Barony ? It is not becauſe it 
is the chief Houſe; Baronies were anciently out of Pu. 
ces. A Barony is when the King gives Lands oz Rents 
to the Perſon he deſigns to make a Baron, and thoſe he iz 
to hold per Baroniam ; and in ſuch Caſe ſomething might he 
ſaid to exclude a Woman from Oower ; fo? there were Ca. 
ſiles alſo generally granted to do Service to the King; but 
{inte the Time of R. 2. that Barons have been created by 
Patents, there have been few Baronies made. 7 
Then how can this Þouſe be made a Barony, that was 
always in the Families of the Gerards? and herr it was 1g 
Cſtle neither. | | 4 __ 
Rokeby J. When a Barony was granted anciently, there 
was a Caſtle with a Territozy alſo granted. Suvpoſe there 
be a Barony of S afford, and all the Houſes in the Town 
belonged befoze to the new Baron, which Houſe ſhall be 
Caput Baroniæ ? | 
Holt C. J. As fo2 the double Amerciament, there may 
be ſeveral Amerciaments fo2 ſeveral Offences. The Rea: 
ſon of the Amerciament is the Delay, and if the Defer: 
dant comes in at the firſt Oay, it muſt be entred of Recon, 
92 it ſigniſies nothing. Suppoſe there be an Aion bought 
on two Deeds, and Non ett factum pleaded to one, aid a 
Special Plea to the other, and Judgment fo2 the Plaintif 
in both Caſes, certainly here ſhall be ſeveral Fines, if the 
enter ſeveral Judgments, It is true, if they enter but one 
Judgment, there ſhall be but one Capiatur. So it is af 
Actions of Aﬀault and Battery againſt two, and the ont 
juſtifies, and the other conkeſſeth the Action. 
Judgment was atiirmed, DEA 


Hannam verſus Woodford. Mich. 3 W. & M. 


N Ejeftment the Cale was, the Conuſee of a Statute (.) 
extended it, and a Liberate was returned, and Poſſef- . 0 
ſion of the Land given; after which the Conuſee al⸗ 
fſigns, but the Tenant continues always in Poſſeſſion, 
| and the Conulee never actually entered, but only the Libe- 
rate was returned executed. And the Queſtion was, if 
this amounted to ſuch Poſſeffion, that the Aſſignment was 
good? Oz if the Continuance of the Poſſeſſion as befoze; 
had put the Conuſee's Eſtate to a Right? E | 
Holt C. J. There ought to be an aftal Entry by the 
Conuſee, and Continuance of the Poſſefſian by him; it is 
true, the Liberate being returned executed, this is an atyal 
Poſſeſſion in Law, as on the Return af a Habere facias ſei- 
{nam upon a Recovery, the Parties are eſtopped to ſay the 
contrary. But when he who was in Poſſeſſion continues 
it, this amounts to an Ouſter, which turns the Eſtate of 
the Conulee to a Right; and the pꝛeſent Caſe differs kram 
that of an Aſſignment of a Leaſe fo2 Years on a Mozt- 
gage, fo2 there the Poztgagoz is as it were Tenant at 
Will, and his Poſſeſſion is the Poſſeſſion of the Aſſignee; 
but it is not ſo here. Ts 


Knight ver ſus Syms. Paſch. 4 W. & M. 


Jecment of five Cloſes of arable and Paſture, called C2. p F 
—, containing twenty Acres in D. upon Not Carth. 2/7 


Guilty pleaded, Gerdict fo2 the Plaintiff; Tudgment was 4 Mod. 97. 
arreſted, becauſe Ejettment lies not of twenty Acres, arable 1 . 


and Paſture, without chewing how much of the one and Co. 25 6. 
how much of the other; and Cl.uſum does not help the Hetl- 146. 


Hatter, Clauſum is not a known Wealure in Law, and 5 er 
the adding a Name to the Cloſe is nothing; _—. 
And Holt C. J. affirmed Savill's Cafe fox Law, Vide — 530 
2 Cro. 435. contra. | Styl. 194. 

| i Sid. 229 


Stokes 


i . 56. 


E IE C TME NT 


— 


264 
Stokes ver ſus Berry. Aſſiſes, N Anno 1699. 
3.) I was ruled by Holt C. J. in this Caſe, Jf A. has hay 
og 1 Poſſeſſion of Lands fo2 twenty Years without Jnte:. 


ruption, and then B. gets Poſſeſſion thereof, upon which 


A. is put to his Ejeftment ; here tho' A. is Plaintiff, bet 
the Poſſeſſion of twenty Years ſhall be a good Title in him, 
as if he had till been in Poſſeſſion : Foz a Poſſeſſion fg) 
twenty Pears, is like a Diſcent, that tolls an Entry, and 
gives a Right of Poſſeſſion, ſufficient to maintain Ejez: 
ment. And where two Men are in Poſſeſſion of Lands, the 


Law will adjudge it in him who hath the Right. 


_ Underhill verſus Durham. Trin. I1 W. 3. 


Toe Plaintiff moved, that the Landlozd might br 
joined a Defendant with the Tenant in Poſſeſſion, 


but it was denied, fo2 the Court cannot compel him wit: 


out his Conſent; otherwiſe if he requeſt it himſelf. In an: 


other Cauſe, a Motion was made on Behalf of the Laut: 


1 Salk. 259. 


lozd, that he might be made a Defendant, and the Þlain- 


tiff oppoſed it, becauſe he was a Parliament⸗Man. 


Per Holt C. J. He muſt be joined, and we cannot coi: 
pel him to wave his Puvilege. . 


Little verſus Heaton. Aſſizes, Anno 1702. 
* © 1 Ann. 
32 is bꝛought againſt a Lefſee by the Leſlo2, on 
a Condition of Re-entry fo: Non-payment of Kent; 
and upon the Trial, it was inſiſted, that an afual Entty 
and Duſter was neceſſary. 
Holt C. J. The Law indeed has been held ſo, and at 


coꝛdingly it was p2aftiſed till the twenty-fifth Pear of King 


1 Sid. 223. 
1 Saund. 319 
3 Keb, 218, 


l 282. 


Charles II. when in a certain Caſe the Lo2d Hale ruled i! 
Law to be otherwiſe, and held that the Confeſſion of Leaſe 
Entry and Ouſter was ſufficient; and ſo it had been a 


- judged ever ſince. But ſuppoſe an Entry is requiſite, ts 


compleat the Title of the Leſſoz of a Plaintiff in Cf 
ment; J take it that Entry is not confeſſed by the general 


Ruls, but only the Entry of the nomfnal Plaintiff - 
Fo 8 | | 


therefore fuch a Cale, the Plaintiff muſt prove an atual 
Entry by his Lefſo2. 


Withers verſus Harris. Mich. * Ann. | 


There was a Judgment in Ejeckment upon conditional < 6.5 
Terms, that there ſhould not be Execution till a Farreſl 64, . 
Pear and a Hulk after, and whether this Judgment could 9; 4 
be executed, without ſuing out a UWIrtt ok Scire facias, was 5 
the Queſtion? | N | | 

Holt C. J. At Common Law, if one had a Term of 
twenty Pears to come, and were turned out, his Remedy 
was Ejetment: And as Aſſiſe o2 Writ of Right lay fo! a 
Difſeiſin of the Fee⸗ſimple oz Freehold, ſo Ejetment was 
his Remedy when ouſted of his Term; and a Recovery in 
Ejctment bound the Term and Right of it, Now as to 
the Polleſüon of the Land, an Ejetment is real; and be⸗ 
ing the only Action ok a Termoz fo2 Pears, wherein if he 
recovers it binds the Right and Intereſt of him that has 
the Inheritance, and makes a Title in the Plaintiff; there⸗ 
| foze a Scire facias is as neceſſary in this as in any real 
Action: And in Scire facias on a Judgment in Ejekment, he 
who hath the Inheritance cannot falſify, no2 can his Heir 
in Fee⸗ſimple, 02 any one that claims under him; except 
the Iſſue in Tail, and he cannot do it in the Point tried, only 
in Judgment by Default, oz by chewing that the Defen- 
dant's Anceſtoꝛ made but a faint Defence, and did not pꝛo⸗ 
dute the Evidence he ought to have done. And therekoze 1 sid. 224, 
there is no Reaſon 'why this Caſe ſhould differ from the 3 
general Rule of Law; but that after a Pear and Day 
there ſhould go a Scire facias, not only againſt the Oeken⸗ 


| ON allo agatnſt the Tertenants. And lo it was a. 
| judged, 


Fenwick's Caſe. Eodem Termin. 


DE Plaintiff's Title in Ejeftment being by a Mar- (.) 
rlage, which was controverted, Motion was made 1 
do make the Lefo2 of his Wife a Defendant in this Adlon. 
b Holt C. J. It is of Right to make the Landlozd a 

Defendant in Ejedtment; fo2 otherwiſe he might loſe his 
Poſſeſſion, by Combination between the Plaintiff and Te⸗ 
nant in Poſſeſſion 2 And here the Court inclined to grant 

es . Yyy the 


= EJECTMENT.. 
the Motton, becauſe there could be no Inconvenience, an 


it would make the Uerdi# moze conſiderable ; but nothing 
was done, with regard to other Reaſons. | 


Fenwick verſus Groſvenor. Paſch. 2 Ann. 


; . | KR. Fenwick obtained Judgment on a Gerdick in Ciez⸗ 
S. C, Far:1 36. ment, on his Demiſe, againſt my Lady Groſvenor, 
S. C. Far. 70, ſhe b20ught a Writ of Erroz, and pending the (Writ deli. 
2 Salk. 648, vered a Declaration in Ejeftment to the Tenants in Pol 
S.C. 2 Salk. ſeſſiun upon her own Demiſe, and now the Plaintiff moved 
* fo2 the common Rule, and it was denied; fo? per Holt C. J. 
Mo Ejeitment ſhall be bꝛought by the Defendant after Re: 

covery againſt him, till he has quitted the Poſſeſtior, 

62 the Tenants have attozned to the Plaintiff, ſo as he 

be in Poſſeſſion, and the Oefendant out; koz if the Plain. 

tiff gets Judgment in this laſt Sjeckment, and the fit 

z Nod. 88, Judgment is affirmed, then he renders it needleſs and in: 
5 Mod. 1s, Effettual, by this riding Judgment, upon which he takes 
22, 30). olit Execution to recover his Poſſeſſion. The Rule fo! 
Judgment againſt the caſual Ejetoz is in the Power of the 

Court, upon what Terms the Court thinks fit. My Lady 

— ſhew us a different Title, oz we will not grant the 

—_ ETD 


Turner verſus Barnaby. Trin. 2 Ann. 


09.) FN the Pꝛoteedings in Aﬀtou of Ejettment, if at the 

7 J Trial the Defendant will not appear, and confeſs Leaſe, 
Entry and Duffer, the Courſe is to call the Defendant and 
his Attoznep, if he be within the Rule; and then to call 
the Plaintiff himſelf, and nonſuit him; and upon the 8: 
turn of the Poſtea, Judgment will be given againſt the cl 
ſual Ejeo22 And then on the Rule fo2 confefling Leal! 
Entry and Onſfer, the Bafter will tar Cofts ; which being 
demanded of the Defendant, and not paid, on Afidavl 
thereof, the Court will grant an Attachment againft hin. 
Per Holt & ee” ©: 


av 


— 


Entry Foreible 


Anonymus. Paſch. 4 Ann. 


*3p Holt C. +] Plaintiff in Ejeckment is no moꝛe ( xo. } 
” | than a nominal Perſon, and Truſtee 1 S 260. 
fg) the Leſſo2; fo that if he releaſes the Action, oz if an 
Aion be bzought in his Name faz the mean Profits, and 
he releaſe it, he may be committed fo2 the Contempt. | 
And it has been held a great Abuſe, that in Ejeckment Mod. Cafe: 
People make meer nominal Leſſees, Perſans not in rerum 3%: 
Natura, 02 at beſt not known to the Oefendant, fq2 there⸗ 
by he may loſe his Coſts : And the Court ſaid the Atts2- 
nep that does ſo, ought ta pay Coſts; and in this Caſe. 
t02 ſuch Pzaftice, an Attoznevy was put to antwer Interro⸗ 
gatozies. 3 


__ 


Entry Forcible. 
| The King werfus Domy. Mich. 12 W. z. 
\ N Inquiſition of a Foreible Entry wqs, That the x Salk . 


Defendant & al' in Meſſuagium exiſtens a Sch88l- F. N B. 248. C. 
houſe, adtune exiſten' tenement' J. S. intrayerunt, 5 Mod. 321, 

E eum Diſſeiſit. expulſ. & cjeR. exiratenuerunt. 47. 

Holt C. J. Here is an Entry upon J. S. but no Expul- 113,138. 
tion expꝛelly alledged, and the Diſetun ought to be poſi- Poph. 203. 
tively charged, the {Wo2ps being cxpclled, aud dillciſeg, 5 kant. 9. 
they held him out, are a Concluſion without JIzemifſes. 2 ark. 293. 
Vide 1 Sid. 102. Poſſeſſionat. is ill. 1 Ven. 306. Pitleidivit js 3 Salk. 169. 
ill, cited by Mz. Thompſon, the Taquifition was quaſhed Cumber. 70. 
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ERROR, 


Strode werſus Osborne. Intr. Paſch. 4 Jac. 4 
r Rot. 297. : 


0 Rro2 of a Judgment in Com. Banco direäed tq 
. Herbert, ok a Judgment coram nobis, and the 
Reco2d is placita coram Bedingfield, and then dt 
ter Iſſue, there is an Entry of Bedingtelds 
Death, and a Succedit of Herbert; Quzre, Ik this be good: 
Urged per Thompſon, That the Pꝛoceedings in the Cay 
till Judgment are Placita es well as the Declaration, and 
here is Part bekoꝛe Herbert. 5 : 
Per Holt & cæteros held ill, becauſe the Placit' was not 

bekoꝛe Herbert; and the Writ of Erroꝛ was quaſhed. 


Gerrard verſus Danby. Paſch. 1 W. & M. 


(2. Rror of a Judgment in C. B. in Debt on a Vond, 
3 28, with a Condition to perfozdm Covenants in an Inden 
8 ture; one was fo2 Payment of Monep, and the other were 
—_—_ the Bzeach aſſigned was, fo2 not paying, thc 

Money. | | | | | 
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The Defendant pleaded the Statute of Uſury; and it 
was moved, that the Plaintiff in Erro2 might put in Bail 
accozding to the Statute 3 Jac. c. 8. by which tis cnafied, 
That a Writ of Error thall 'be no Superſedeas to a J's 
ment given upon a Bond, with a Condition for Payment of Mo- 
ney only, tC, unleſs the Plaintiff in Error put in Bail, fl. 

in double the Sum, EC. to proſecute the Writ with Effekt. 

Holt C. J. This Caſe is not within the Statute; f0! 

that relates to Judgments given upon Bonds, with a Col: 

dition fo: Payment of Money only; but the Condition il 

the pꝛelent Caſe is not only fo2 Payment of Yoney, bil 

to do collateral as: *Tis true, the Beach aftigned 15 

fo2 Non-payment of Money; and therefoze the Cale Up 

the Pleading is the ſame as if the Condition of the Bold 

Sce 1 Lev. had been for Payment of Money only; but yet this it! 
blk Erroz was allowed without Bail. 
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Moſeley werſus Cocks. Trin. © W. K 1. 


"Rror upon a Judgment, and afterwards the Recozd C 3. ) 
E was removed into B. R. the Plaintiff in Erro2 fo2 Caribe 40, 
ſome Time neglef#ed to ſue out a Scire facias ad audiend' Er- *' 
rores; whereupon the Plaintiff in the Dziginal Action ſued 
put a Sci. fa. quare executionem non; ann upon two Nihils 
returned had Judgment, and Execution executed, 

Now the Plaintiff in Error moved to ſet aſide this Judg- 
ment on the Sci. fa. becauſe his Errozs were afligned on 
the Recozd ; but upon Examination it appeared, that they 
were afligned in a pzivate Yanner, without any Notice 
given to the Defendant in Errod 

Holt C. J. declared, That the Parties upon the Remo⸗ 
val of the Reco2d by the Writ of Error, have no Day in 
Court given to either of them; wherefoze if the Plaintiff 
in Erro2 delay to ſue fo2th his Sci: fa. ad audiend' Errores; 
the Defendant hath no Way to compel him, but by ſuing 
out a Sci. fa. quare Executionem non, &c. and if upon that 
the Plaintiff in Erro2 doth not plead that his Erro2s are 
aligned, but ſuffer Judgment to. paſs upon two Nihils, no 
Erroꝛs afterwards aſligned ſhall pzevent Execution. 


The King werſus Speke. Mich. 1 W. & M. 


|; Aror brought by the B2other and heir of Speke, to re- < 4. 3 
verſe the Attainder of M2, Speke. Com. 144. 
Exteption was taken, that he was not asked what ge 
had to ſay, why Judgment ſhould not be given againſt him; 
and perhaps he had a Pardon oz ſome other Patter to 


— _— And fo2 this Cauſe the Judgment was re⸗ 
erſed, 


Fizgerald verſus Clanrickard. Mich. 1 W. & M. 


I bis was Erroz on a Judgment in the King's Bench 8 
in Ireland removed hither. : t Show 

Holt C. J. Ik Want of a Warrant of Attozney be af: 
lgn'd fo2 Erroz, a Certiorari muſt be p2ay'd to certify that 
there is none; and ik there be no Certificate, the Erro2 
| falls to the Oꝛound: And it is the ſame koꝛ Want of Ad: 
| a | Z$% 7 miſſion 


„ 


* n — 


miſtion of a Guardian to an Infant, which is upon another 
Roll; and therefoze you ought to pꝛay a Certiorari in ſuch 
Caſe; when yon aſſign that fo; Erro. | 85 


Clobery verſus Biſhop of Exon. Hill. 2 & 
. 


(6.) Ware Impedit in C. B. and at the Return of the Sum 
1 1 7a. mons the Sheriff returned, that the Bithsp was lim. 
moned, and the Entry on Reco2s was that the Viſhop ap: 
peared on the Dap, per C. S. attorn ſuum, & quod fecit { 
eſſoniri, &c. & habuit diem per eſſonium fuum ulque ſuch 3 
Day, ad quem diem Epiſcopus comperuit, and the Plaintif 
primo die placiti exactus made Default; and thereupon Judg⸗ 

ment of Monſuit was againft the Plaintiff. | 
Upon a Writ of Erroz bꝛought, the following Etroz g. 

mong others was aſſigned. 

That there was no idem dies datus to the Plaintiff upon 
this Eſfoin, and fo2 that Reaſon 'tis diſcontinued, 
The Court held, that this was a Jonſuit befoze ap. 
pearante, and-therefoze would be no Bar tn another Ation, 
the Judgment was reverſed fo2 the Erro2 above-mentioned, 


Hill. 3 w. & M. 


.) Per Holt C. J. A Unrit of Erro2 will lie on a Judgment 

Carthew 205. { in Sjedment quod recuperet, &c. befo!e 

| a Writ of Inquiry is executed, becauſe that is only as to 
the Damages given in the Action. 
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Lampton verſus Collingwood. Trin. 5 W. & M 


— 5 
Ca 1 
my — | <4 


C8.) 2 Defendant here obtained a Judgment fo2 30! 
| _— wy - Debt againſt Edward Craſter and Robert Lampton, 
4 Nos. 314. and after the Pear, 8c. he brought a Sci. fac. againſt Aae 
Comder. 325 Lampton, Relict and Adminiſtratrix of the ſaid Robert, who 
| ſurvived the laid Craſter; and on two Seire facias's he $0 
Judgment againſt her as Adminiſtrattix of the ſurviving 
Debtoz: Upon which Judgment, the faid Anne — 
brought a Writ of Erro in the Tame Court, _ 
Matter of Fact contrary to the Suggeſtion 8f the der 
facias. n - 
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Holt C. J. A Writ of Erroz will not lie in this Caſe ; 
becaule the Fact allign d fo2 Erroz is in the Suggeſtion of 
the (Weſt, aud not in any of the P2oceedings in the 
Cauſe; therefoze the Plaintiff muſt bꝛing Audita Querela, 
and being ſo adjndg' d, che beenght that TWrit atcozdingly. 


Winchurſt verſus Maſely. Mich. 7 W. 3. 


A Potion was made by the Defendant's Counſel foz (9.) 
M Leave to quaſh his own Writ of Erroz to reverſe a 5 Mod. 67. 
fine, one of the Parties to the Fine being omitted in the 
(Writ of Erro2. | 
Holt C. J. Ce cannot quaſh it on a kozeign Sugge- 
ſion; fo2 how can we take Notice of any Thing, but what 
is on Recod: CTis true, there was a Caſe in Pemberton's 
Time, where a Fine was levied by thzee Perſons, and 
Two of them bzought Erro2 to reverſe it, and the Fine 
was reverſed ; tho' perhaps the other Party had nothing in 
the Land, The Writ muff not be quaſhed; but let the 
other Side ſhew Cauſe, why vou ſhould not diſcontinue 2 
fo: Writs of Erroz may ſometimes be diſcontinued, yet 
tis rarely done. | By 


T Hartop verſus Holt. Mich. 8 W. 3. 


| gms the Plaintiff had Judgment in Debt; the De- C 10. ) 
fendant bzought Erro2 in the Exchequer⸗Chamber, and d % 
the Judgment was affirmed; the Plaintiff ſued out a Scire ? 
| facias in B. R. and had an Award of Execution; hereupon 
the Defendant bꝛought Erroz in the Erchequer-Chamber, 
dam in redditione judicii quam in adjudicatione executionis: 
Notwithſtanding all this the Plaintiff in the oziginal Ac- 
don went on, and ſued out Execution; and now a Yotion 
was made to ſet it aſide, becauſe it was ſued out when 
there was a TUrit of Erro2 depending. Per Holt C. J. . 
if, The Intent ok the Statute 27 Eliz. was only to re- Leo 56. 
lieve upon the very Merits of the Cauſe, as it ſtood upon Hob. 7 
the Judgment, which the Juſtices and Barons might either » Vent. 165. 
affirm o2 reverſe ; but there can be no new Writ of Erroz / Kch. 34 
after they have affirmed oz reverſed. | I Mod. 79. 
20ly, They held ex conſequenti, that the Writ of Erro2 vod. Cat 30 
could be no Superſedeas to the Execution; and that what Salk. 31. 
| the Plaintiff did was well, and no Contempt. 1 
| F | ed- 


* 


1 
Caſes W. 3. 
109. 


48.) 


1 Salk. 264. 


2 Leon. 194- 


( 13.) 


7 Salk. 264. 


r 
Redwood and Coward. Hill. 8 W. 3. 


Bro? out of the Palace Court in an Aion on the 
Cale; Erro2 aſfligned, that Juratores aſſident dam, 


where it ſhould be aſſidunt. 


Holt C. J. And the Court adjudged either of them wei 
enough, tho' neither of them p2oper. e 


Anonymus. Paſch. 11 W. 2. 


Holt C. J. A Crit ok Erro2 map be againſt the King 
without Petition; tho' antiently that was 

uſed, and was a Decency ; but ſince 1640. Writs of Errg) 

have been made out cx Officio. | | 


Wicket verſus Creamer. Paſch. 11 W. 3. 


er was bzought on a Judgment recovered by tuo 
1 Perſons, and the TUrit of Erro2 was allowed, but 
no Tranſcript made; one of the Defendants in Erro; died, 
and the other ſued out a Scire facias quare Executionem non, 
and thereupon had an Award of Erecution, and took the 
Plaintiff in Erro2 upon a Urit of Capias ad Satisfac'. Jt 
was moved to ſet aſide this Execution; fo2 that the Defen: 


dant in Erro2 was irregular, becauſe the Reco2d was not 


tranſcribed, &c. to which it was anſwer'd, that the Plain: 
tiff in Erroꝛ ſhould have ſhewed the Death ok one of the 


_ Defendants by Pleading to the Sci. fac. but had flipped his 


Time, and therefoze ought not to have Advantage of this 


Batter without Audita Querela. | ; 


Firzherb. 25. 
Goulsb. 171. 
Bro, 12. 


Holt C. J. held, that where the Defendant had Matter 
which he might have pleaded to the Mrit ok Scire facia, 


and has loſt the Benefit of that by Award of Execution en 


the Sci. fa. returned, he is concluded fo2 ever, and can ne. 
ver have an Oppoztunity oz Means to let Himſelf in to 
take Advantage of that Batter. But where it is an d 
ward upon two Nihils returned, he may relieve himſelf 5 
a Writ of Audita Querela; and the Court will ſave hill 
that Trouble, and relieve him on Motion, unleſs there be 


a Releaſe, oz ſome ſuch Matter of Fai, as may be tried. 


This Execution was ſet aſide by the Court. c 
| I X ; ll Ing 


1 0 R. = 273 


Cutting verſus Williams. Hill. x Ann. 


Rro2 of a Judgment where the Declaration had ſeve- (14.) 
ral Counts, and ſeveral Damages laid, and there Farreſl. 154, 
was but one Judgment below fo2 the ſeveral Damages; 
| and now it was aſſigned fo2 Erroz, that one of the Counts 
was void, and there being one entire Judgment, there- 
fore — — void, and Judgment ought to be reverſed in 
the Whole. | ” : | 
3 C. J. There are but two Judgments in the 
Books, that favour the Opinion of reverſing Judgment Hob. 
in Part; and J remember to have heard it debated here 7 Raf Nes. 
many Pears ago; and the Court then were of Opinion, 24. 
| that it would be bad in the Whole : Foz the whole Judg⸗ i 75. 
ment is wzong, it being foz moze Damages than ſhould 
have been recover d, and not koz ſo much Damage upon 
one Pꝛomile, and fo much upon another; if it were ſo, it 
might perhaps be ſeveral Judgments, and conſequently 
one might be reverſed without the other : But the Judg- 
ment in this Caſe is to recover damna præd, which are the 
| whole Damages. 
Judgment reverſed in toto. 


Gigeer's Caſe. Paſch. 1 Ann. 


A CUrit of Erro2 named the Plaintiff in the oziginal C15: ) 
Attion by a wzong Surname, and it was moved that ! 5 2%: 
| the Defendant notwithſtanding the Writ of Erro2 might | 
—.— Execution; here the Court held this to be a katal 
AQariance. 2 | 
Ind by Holt C. J. There a Writ of Erroz abates by 
Yotion, the Defendant in Erroz muft move fo2 Leave to see stat. 
take out Erecution; but where by Reaſon of Uartance the 5 Leo. 1. 
Recodd is not removed, he need not move the Court fo2 © 
Crecution : At laſt the Recozd was ozdered to be amended, 


Andrews verſus Lynton. Paſch. 2 Ann. 


+ Aror of a Judgment by Default in Treſpaſs in C. B. C 16.) 
| — the Error afligned was, That the Perſon who return- * Sl. 265 
the Oꝛiginal was not Sheriff. It was urged, that the 
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Cro. Jac. 359, 
597- 

1 Rol. Rep. 
33. 

1 Sid. 94. 


1 Keb. 353, 


388. 


( 17.) 
1 Salk. 266. 
Mod. Caſes 


178,213,239. 


Mod. Caf. 11. 


1 Vent. 53. 


. Returning was not a minifterfal Ac, and that an Auer 


ment lies againſt what the Sheriff does as an Dicer but 
not as a Judge. Vide Yelv. 34. 2 Cro. 12. » H. . 

8 H. 4. 15. 1 Cro. 421. 1 Roll. 758, 760. 2 Lev. 184 5 
2 Jo. 125. | | 8 


Holt C. J. itt, It the Sheriff did not return the Li 


it was irregular, and you ſhould have complained, but that 


ould have been in Time. When a TUrit comes in, the 
Defendant has all the Term to complain of Irregularity 
and in that Time the Sheriff might have had Leave in C. 
to diſavow the Return; but after the Term is flipped, and 
the Writ is filed, and becomes a Reco2d, tis too late, 

_ 2dly, The Defendant fn the pzincipal Cafe admitted the 


'Daiginal by appearing, and not challenging the Oziginal 


Regina verſus Foxby. Trin. 3 Ann. 


TT" DE Defendant was convitted at the Seſſions fo) a 
Scold, and adjudg'd to be duck'd. She bzought Et: 
roꝛ (by Leave of the Attoꝛney General). | 
Holt C. J. ſaid, The Court was well enough poſſeſſed 
of the Cauſe by Writ of Erro2; but the beſt Way was by 
Certiorari to remove it into the Crown-Office, and then 
bing a Writ of Erroꝛ coram nobis reſiden', and upon that 
the Courſe is to give a Rule to aſſign Erro2 ; and then to 
move fo2 a peremptozy Rule, and fn Default thereof to 
have a Non Prof. and then an Award of Execution. 


Smith werſus Stoneard. 


Rro2 of a Judgment in C. B. after Uerdif, the Plain. 

tiff in Erro2 afligned foz Erroz, the Want of an © 

riginal, but did not take out a Certiorari, as the Courſe is, 
the Defendant in Erro2 pleaded in nullo eſt erratum. 

Et per Holt C. J. If Want of an Oziginal be aſlighe? 


fo2 Erroz, and the Plaintiff in Erro2 does not ſue out d 


Certiorari, the Courſe is fo2 the Defendant in Erro? to 90 
to the Haſter of the Office, and get a Rule fo2 the Plain 
tiff in Erro2 to return his Certiorari ; and in Caſe he dos 
not get it done accozdingly, the Alignment of Erro2s fig: 
nifies nothing; but ik the Defendant in Erro2 will con! 
gratis, and confeſs the Erro2, there need be no Certiora!! 
returned; and as to the Objeition, That there may = 


4 


„ 
S it. — 


TOES 


— . © 


—ͤ — 


bad Oziginal in this Caſe, that is another Kind of Erroz ; "oo 
en when Want of Oꝛiginal is aſligned foz Erroz, the ; 
Court will never intend a bad Oziginal, T 

Judgment was affirmed. © 


Barnaby ver ſus Saunderſon. Trin. 3 Ann. 


Rro2 on a Judgment in C. B. and Want of an Ozigi⸗ (19.) 
E nal aſſign'd, the Dekendant in Erro2 came in gratis, 1 Salk. 266, 
and alledged Diminution, and pꝛayed a Certiorari, and 3404. Cates 
thereon a variant Oꝛiginal was certified; upon which he 174. | 
came again at the Day given, and ſuggeſfed another Dzi- —_ = 
ginal of ſuch a Term, &c. and this was objefed againſt 
| as irregular. „ = 
Holt C. J. Ik a Recozd below be of Eaſter Term, and | . 
(Want of an Oziginal is aſſigned fo2 Erroz, the Defendant 1 
may alledge Diminution, and then a Certiorari goes to the 
Cuſtos Brevium to certify an Oziginal of that Term; and 
if he certifies a w2ong Oziginal, oz that there is none, 
then the Defendant map come and ſuggeſt, befoze In nullo | 
et erratum pleaded, that there is an Oziginal of Hillary oz | ö 
Michaelmas Term, in which Caſe there muſt go a Certiorari : 5 
to the Cuſtos Brevium to certify that, and another ta the 3 Leon. 106, 
Chief Juſtice of the Common Pleas to certify the Conti- ro ... 
nuances! Alſo he ſaid, if. a w2ong Oziginal be certified of 
the lame Term the Placita is of, it has been held the De- 
| fendant may ſuggeſt there is a right Oziginal even of that 
very Term; and when they are both bꝛought in, the Court 
vill apply the Recozd to that which is good. | 


9 


Carleton verſus Mortagh. Trin. 3 Ann. 


N Erro2 of a Judgment in Debt by Conkeſſion, the (20.) 
Want of Dziginal was aflign'd ko; Erro2 ; the Defen- ed. Cates 
dant pleads a Releaſe in Bar; whereupon the Plaintiff in : Sal. 268. 
Erro: demurred, and the Defendant joined therein: And 
the great Queſtion was, whether the Court ex officio could 
award a Certiorari that it might appear to them ik there 
were an Oꝛiginal oz not? | = 
Holt C. J. In my Opinion we cannot do it, becauſe the 
| Queſtion is not whether there be Erro2 o2 not; but whe- 
| ther the Plea in Bar be good as pleaded. When Erro: | 1 
| 15 align'd, and In nullo eſt erratum pleaded, o2 a Default is j 


e 
276 E 
made, there the Batter of Erro2 is the Queſtion before the 
Court; but here the Batter put in our Judgment ig. | 
the Plea be good o2 not; ſo that now we are determining 
another Queſtion than is in Judgment befoze us: 51 
| Done and Smither's Caſe, that which was aflign'd foz Errg) 
Hob. 1644 Appeared to the Court to be no Erro2; then the Matter plead 


— 


Keb. 215; ed in Bar of that Erroz, tho' againſt the Defendant, was im 
" Moor 530, pertinent, becauſe it appeared to be no Erroz. Ik an ill Plea 
Noy 83. in Bar be to a bad Declaration, o2 to a bad Aſſignment gf 
' Keb 2,  Erroz, it is idle, and the Court ſhall take no Notice of 
2 Lev. 234. the Jnſufficiency of it, but ſhall judge on the Recozd: and 
fo in many other Caſes. This is a Demurrer to the leq 
in Bar, and the whole Event of the Cauſe is put in Judg; 
ment upon the Demurrer: When there is a Demurrer 
and Joinder in it, the Court is bound to give Judgment 
upon that; now if you award a Certiorari here, you ſtrike 
the Plea, the Demurrer and Joinder therein out of the 
Cate, and give Judgment on the Certiorari. The Tant 
ok an Oziginal is certainly Erroz in this Caſe, which the 
Defendant hath conkeſſed by his coming in and Pleading 
the Releaſe; ko: by coming in gratis he hath p2eventen 
the Plaintiff, and hindered him from compleating his Er⸗ 
roꝛ by Taking out a Certiorari ; and therefoze we muſt take 
it to be as the Plaintiff Hath admitted: And the Court is 
not at Liberty to depart from the Point referred to their 
Judgment. „ | | 
Powel J. and the Reft contra, that the Court might « 

officio award a Certiorari. - 


Tyſon verſus Hilliard. Hill. 3 Ann. 


( 21.) Rror of a Judgment in C. B. the Declaration was 
1 Salk. 269. Trin. 1 Annæ, and Want of an Oziginal afligned fo! 
Erroz, and a Certiorari was awarded, and the ©ziginil 
returned with the Continuances, by which it appeared the 
Declaration was Hill. 13 W. 3. with Jmparlances, til 
Trin. 1 Ann. and the O2iginal of that Term, ſo that it ap 
peared to be a Suit pending in the Common Pleas beko 

any Oziginal. Vide 1 Lev. 69. 1 Keb. 177, 197, 238, 377 
Yelv. 108. 105 | | | | 
Holt C. J. The Certiorari as to the Continuances was 
impertinent, and ſo is the Matter returned, and as to the 
Reff, the Return is impoſſible, and contrary to the Betodd; 
and therefoze the Imparlances ſhall be taken to be in il} 
other Cauſe. Vide Style 293. Judgment affirmed. _ 
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Bradell verſus Sawbridge. Hill. 4 1 


This Caſe was this Day argued by Serjeant Parker, (22.) 
F who held the Writ of Error could not reverſe the There =. 
judgment given in this Caſe, it being to remove the Judg- or man be 


ment given againſt A. B. and C. being ad grave damnum of reckoned va- 


riant, and 


A. B. C. whereas the Judgment was ſeveral againſt them „ere nr 
upon a Scire fac. Upon a joint and ſeveral Recognizance and chat 


of Bail in C. B. tis true Judgment fo2 the Coſts againſt . | 


them was joint; ſo J do not ice how poſſibly we could being ven if the 
any Writ of Erro2 to reverſe thcſe Judgments, as this Judges of a 
Caſe is, there being a joint and ſeveral Judgments againſt mo dior: 
the ſame Parties, unlels we might bꝛing a Writ of Erro? 
to reverſe the joint Judgment fo2 the Coffs, and ſevcral 
Writs of Erro2 fo2 the Judgments  — 

Dee fo2 the Plaintiff: The Wirit ok Erro2 is good, fo2 
J do not know any other that could be in this Cale, and 
he ſaid Recognoverunt is a Term o2 Mod of Art fo2 ac: 
knowledging a Debt by Recognizance; if the Mozds were 
recognoverunt ſe debere, & de bonis & catallis ſuis levari, this 
had been good, and this is the lame Thing in Effect, the 


Recognizance needed not to have been ſet kozth in this = 


Cale; and if the ſame be here amiſs ſet fo2th, tis not ma- 
_ tial: There was a Caſe in this Court, Mich. 10 W. z. be⸗ 
tween Hunt verſus Rawſon, which was, | 
Hunt brought a Writ of Erro2 on a Reco2d of a Trel- 
paſs by the Defendant, and the Reco2d it ſelf was Tranſ- 
gr done by the Defendant, ſimul cum B. and held the 
Recoꝛd was well removed, notwithſtanding the Uariance. 
To this Parker replied, That in that Caſe there was nv 
Puoceedings againſt B. and ſo differs from this Caſe, and 
here there ſhould be a joint and ſeveral Writ of Ertoz, at- 
coding to the ſeveral Judgments ns. 
Holt C. J. Ik an Appeal of Murder be bzought againſt 
thee Perſons, they may all join in a Writ of Erroz, * 
tis ad damnum ipſorum reſpective, and yet the Attaint o 
one is not the Attaint of the other Tuo. = 
Powell ſays, That the Reaſon thereof is, that it is büt 
one Recozd, but J do not like recognoverunt levari de bonis 
& catallis, it ſhould be levandum. : 
Holt C. J. Solvi & ſolvendum, levari & levandum, is the 
lame in Effet, and fo well enough, and this is a ſufficient 
Delcription ; to which Gold accorded, Hole 

O 


4 B 


E R R O R. 
Holt C. J. and Gold J. thought the WMrit of Erro; wel 
enough. | = 


Powell and Parker thought it a Uariance, therekoze the 
Wirrit food, and Judgment was attirmed. 


Lynch verſus Coot. 


Here the Plaintiff in Erroꝛ lies ſtill after a CUrit ge 
1. Erroz bzought, accozding to Holt C. J. this is ng 
Dilcontinuance; but the Defendant in Erroz hath no other 
Way but to bing a Scire facias againſt him, to ſhew Cafe 
Quare executionem non haberet ; and ft will be no Pica here 
| fo2 the Plaintiff to ſay, that there is a UWirtt of Erraz 34. 
pending, fo2 he muff afiign his Errozs fozthwith. And in 
this Caſe there is a Difference made, vi-. if the Sei. fac. is 
entered on the ſame Roll with the Arit ok Erro?, then he 
may affign Erro2s without a Scire facias ad audicndum Er. 
rores; but otherwiſe he may not do it. 


Knoll's Caſe. 


By Holt C. J. IT is beneath the Dignity of the Hotiſe of 
I Lodds, (which is the Supzeme Judicature) 
to try Patters of Fat in any Actions; and fo? that Rea- 
ſon Erro2s in Fai, of any Judgment in this Court, ini 
of Neceſtity be red2efſed here, and not in Parliainent, 
Although a Tirit of Erroz to reverſe a Judgment foe: 
cloſes and ties tip the Hands of the Court, yet. it doth net 
alter the Right of Parties: And if a Tarit of Erro; is 
bzonght, and no Reco?d certified at the Day ok the Retern, 
the Defendant in Erro2 taking a Certificate of this Pit 
ter from the pꝛoper Officer where the Urit is returnable, 
map take out a Uirit De executione judicii of Caurſe; and 
the Plaintiff in Erroz cannot pꝛevent Execution thereto, 
without he bzings a new Writ of Erro). | 
5 See Abatement, Amendment, Copyhold Eſtates, ani 
Ourts. | 1 


(84. ) 
3 Salk. 145. 


I | | ESCAPE 


A .. 


5 | 298 


E S C 
Buxton verſus Home. Mich. 2 W. & M. 


Delendant pleaded, that he was taken in Execu⸗ 1 Show 174, 
tion, aud voluntarily permitted to efcape, and the 
Plaintiff conlented to it. The 1 laintiff replies, 

that he did not conſent, &c. to which the Dekendant de- 

murs, and the Platutifi joins therein, 

Holt C. J. Att Afton of Debt doth lie, though perhaps 

not a Scire fa:. And the Court agreed, that the Sheriff 

could not take the Party Dekendant again, but againft the 

Plaintiff it is no Bar. It has been held, that if a Defen- 

vant elcaped with the Permition of the Gaoler, the Erecu- 

tion againſt Him is entirely gone and extinguiſhed, and the 

Plaintiff, at whoſe Suit he was taken, ſhall never reſo2t to 

him that eſcaped, but (all hold Himſclf to the Gaoſer fo2 

his Remedy: But ik he eſcapes of his own Wrong, the = Leon. 125. 
| Gaoler may retake him, till the Plaintiff hath made his E⸗ Car a. 

leffion, whether he will (tie him 02 the Party. And in Alan- | 
| ſon and Butler's Cale, which is true Law and ſettled, it was 

adjudged, that on Eſcape againft the Müll of the Sheriff, 

either the Plaintiff 82 Sheriff may retake the Dekendant; 

on Eſcape with Conſent of the Gaoler, the Plaintiff hath 

only Remedy to take, not the Sheriff, and if with the Con- 

ſent of the Jlaintiff, then neither he noꝛ the Sheriff can re⸗ 

take the Party eſcaping, though the Debt be unſatisfied. 

The Counſel who adviſed the Demurrer here knew not then 

of this laſt Cale. | = 

The Court gave Rule fo2 Judgment fo2 the Plaintiff, 


\ Ction of Debt was bzought on a Judgment; the x. » 


n — TIT 
A IRS Rn) : : 


The King werſus Fell. Hill. 10 W. 3. 


Man being in Cuftody of the Defendant, who was (2.) 

| Keeper of Newgate, charged with pigh Treaſon, he * dal 272. 
negligently ſuffered him to eſcape ; whereupon two Jndix- ? “ 
ments were pꝛekerred againſt him: And it was objeted, that 
the Warrant of Commitment ought to have been ſet kozth, 
which was not done; fo2 that he might be charged with 


| Vigh Treaſon, and not committed fo? it. 1 


88 


280 


CCC © 


3 Roll. Abr. 


Holt C. J. *Tis not enough to ſay, that he was char 


but he muſt alſo be ſaid to be committed fo2 high — 


fo2 if a Perſon be in Cuſtody fo2 Treſpaſs, and another gg 


go befoze a Juſtice and ſwear Þigh Treaſon again him, lo 
that he is in Cuſtody, and alſo charged with Crealon; yet 


in that Caſe the Gaoler is not liable, as he would habe 


been if he had been committed fo2 Treaſon. The Pꝛiloner 


10. is in Cuſtady both of the Gaoler and the Sheriff, and if he 
be committed to the Sheriff, and the Gaoler ſuffer him to 


- eſcape, the Saoler is puniſhable; fo2 the Sheriff ſhail ay. 
wer civilly fo2 the Faults of his Gaoler, but not criminal, 


And if there were a Pardon, the Sheriff oz Officer cannot 


take Notice of it tili it is allowed in this Court, and ye. 
- fore ſuch Allowance, to permit an Eſcape is criminal. 


ES.) 
1 Salk. 273, 
2 7 4+ 


Judginent was arreſted. 


- Jackſon verſus Humphreys. Trin. 5 Ann, 


T_*Scape againſt the Sheriffs of London; the Plaintiff de: 

clared that he levied a Plaint in the Sherif's Court 
againſt J. S. being then in the Counter, in Cuſtody on a 
koꝛmer Plaint levied againſt him by J. N. and that the De: 
fendant being ſo in Cuſtody was ſuffered to eſcape. The 
Defendant demurred, and inſiſted that there ought to have 
been a Pꝛecept ſued out on the latter Plaint, on which the 


Sheriff might have returned a Cepi; as if H. is arreſted by 


the Sheriff ad ſectam A. and afterwards another TWrit is 
delivered ad ſectam B. he is now in Cuſfody fo? B. and the 


very Delivery of the Wirit to the Sheriff was an Arreſt in 


9 Co. 68. 
Cro. Jac. 473. 
8 Co. 126. 

1 Roll. Abr. 
910. 


Law. | 

Holt C. J. having looked on Machally's Caſe, ſaid, that 
upon entring a Plaint in the Counter, there never is any 
Pꝛecept awarded, but the Serjeant of Mace arreſts the 
Party by his general Authozity; and therefoze there is to- 
thing moze to be ſet kozth than is ſet kozth in this Cale; 
fo2 by entring the Plaint, and charging the Defendant li 
the Counter, he is in aftual Cuſtody of the Sheriff. 

| | | Vide Commitment. 185 


ES T 


Counteſs of Bridgwater verſus Duke of Bolton. 
Hill. 2 Ann. — 0 


1 pon a feigned Tue out of Chancery, to try (1. ) 
whether the late Duke of Bolton did by his laſt Mod. Ca 
Will deviſe certain Fee-Farm Rents to J. Earl s 


108, 


ok Bridgwater in Fee; on a Special Uerdiit it was 
| found, that the ſaid Duke at the Time of his Death was 
leiled of ſeveral Mines, Lands and Fee-Farm Rents ; and 
after deviſing his Lands and Pines, he gives all other his 
Eſtate real and perſonal to ]. Earl of B. his Executoꝛs and 
aſſigns, to be given by him to his Childꝛen, &. 
Holt C. J. The Rents paſs by theſe Mozds, all other 
his real and perſonal Eſtate; and the Tozd Eſtate is Ge- 
nus Generaliſſimum, divided into Eftate real and perſonal 2: 
And as real Eſtate is divided into an Eftate real in Fee, 
02 fo2 Life; ſo perſonal Eſtate is bꝛanched into Chattel real 
and Chattel perſonal, the firſt becauſe it has a real Extrac- 
tion, A Pan ſeiſed in Fee makes a Leaſe fo2 Pears, the 
Leſſee has a Chattel real, foz his Eſfate is derived out of 
a real Eſtate, but ſtill it is not a real Eſtate, which tanndt 
be, without a Freehold at the leaſt do paſs, *'Tis true, the » Roll: Abr. 
| Wow Eſtate compꝛehends both Freehold, and Chattels 46. . 
real and perſonal; and by a Deviſe of a Man's Eſtate real 2 Cro. 46. 
and perſonal, a Freehold paſſes, if theſe Wozds come not Sung. 1e. 
accompanied with others which expꝛels a Species of an inte- Hob. 114. 
rio: Natute, and which only can extend to a Chattel ; and Moor 880. 
there tis ſaid the Generality of this Mozd Eſtate, ſhall be — 
keſtrained and explained by the pꝛecedent particular Mozds. Cro. Eliz. 
Then it is objetted, that this Clauſe here is not only in 308: 3 
Company with a Clauſe which gives no moze than a perſo- Palm. 38. 
nal Eſtate, but alſo deviſes it to him, his Executoꝛs and | 
Aligns; and therefoze coming with Chattels, and the pzo- 
per Limitation of ſuch Eſtates, no moze than a Chattel 
ought to paſs by them. To which it is anſwered, if you 
apply theſe Wozds in any Way, the Freehold in the Rents 
will paſs; if a Man has a real and perſonal Eſtate, and de- 
8 Viles his perſonal Eſtate, together with his real Eſtate, the 
one and the other paſs as fully as if there were erpzels 
t | "IS 25 Clio dds 
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Devitee might pꝛevent it; there an Eſtate in Fee will pals, 


3 Salk, 151, 
152. 


Cos of Deviſe o2 Gzant to both ok them: And there de 
no Difference between where Wozds are particular, and 
where they are general, if the general Wo2ds cannot be 1. 
tisfied without paſting the real Eſtäte, as here they cannot. 
Ik a Perſon be ſeiſed in Fee, and deviſes his Eſtate, the 
Jitherſtance ſhall paſs without any othet Circumfance to 
manifeſt his Intent, merely by deviſing his Eſtate; with: 
out this Conftruftton, the Mozds of the Will cannot an. 
and Eſtate generally implies a Fee⸗ſimple: And in this Caſe, 
the Fee of the Rents paſſes at leaſt the whole Eftate of the 
Deviſoꝛ, fo2 all his Eſtate is a Deſcription of his Fer, 
Jn a Devile the Teſtato2 is not tied up to Fom, tis enough 
that he erpꝛeſſes and ſignifies his Meaning by any Woys, 
Indeed in Gzants it would not paſs a Fee, becauſe the 
La appoints, that let the Intent of the Parties be eber 
ſo fully expzeffed and manifeſted in a Gzant, without the 
Cow Heirs, a Fee-ſimple ſhall not paſs. But here is a 
Deviſe of the Fee-Farm Rents, to make thereout ſuch an- 
nual Payments as the Deviſee pleafes, and make Pyovi 
ſion fo2 his younger Childꝛen; now if only an Effate ko; 
Life had come to the Deviſee, the Security of Payment of 
the Annuities muſt be diminiſhed ; and it cannot be intended 
but the Deviſo2 meant the Security ſhould continue as long 
as they were to be paid. And in all Caſes, where Lands 
are deviſed to a particular Purpoſe, and the Death of the 


By the whote Coutt, the Plafntiff had Judgment. 


$ — 
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Trevivian verſus Lawrence. Paſch. 3 Ann. 


in Controverſy, as to Eſtoppels, Holt C. J. hel, 
that an Eſfoppel in Pleaving doth not bind the Ju! 
= unlefs it wozks upon the Intereſt of the Lands; bil 
where the Eſtoppel works on the Intereſt of the Lands," 
runs with the Land into whoſe Hands ſoever the Land comes 
and an Ejetment is matntainable upon the meer Eftopp!! 
That where a Plafntiff declares upon a Demile, ww 
1 : 


Tae on a Special Uerdi# found of the Hun 


i" EE ow” 


D 


tually was by Indenture, and the Dekendant pleads Nihil » Lev. 43. 
habuit in Tenementis ; if the Plaintiff take Iſſue upon that eng 364 
Plea, the Jury may kind notwithſtanding the Jndenture, = Rep. 4. 
that the Leſſo2 -had nothing in the Tenements at the Time oo: 3:3. 
of the Demiſe, and give a Gerdiſt fo2 the Defendant: But; = 510, 
if he had pleaded Nil debet inſtead of the other Plea, and 5 
Iſſue were thereupon, if the Defendant give fn Evidence 
that the Plaintiff had nothing in the Tenements, in ſuch 
Caſe the Plaintiff may take Advantage of his Indenture 
by Way of Eſtoppel, becauſe he could not have that Bene- 
fit of it in Pleading, as he might in the other Caſe. And 
ſoit is if a Yoztgagee bꝛings Ejettment againſt the BYozt- 
| gagoz, and he pleads Not Guilty, the Boztgago? ſhall ne: 

ver be allowed to give in Evidence a pzecedent Yoztgage, 

he being eſtopped as to that by his Plea. | | 
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EVIDENCE, 


* 


Anonymus. Coram Holt C. J. at Niſi | Prius at 
Hertford, 1690. —— 


the Statute of Limitations may be given 2 Salk. 278. 
in Evidence, fo2 the Statute has made it 1 l. 
no Debt at the Time of the Plea pleaded, 683. ' 

the Wo2ds of which are in the pzeſent Tenſe, but in Caſe 

on Non Aflumpſit, it cannot be given in Evidence, fo2 here 

the Plea ſpeaks of a Time paſt, and relates to the Time 

of making the Pꝛomiſe. | | 


llt C. J. T Debt fo2 Rent, upon Nil debet pleaded, ( 1.) 


The City of London werſus Clerke. 
es W. & M. 


N an Action on the Caſe, the Plaintiffs pzeſcribed to have ( 2. ) - 
1. u Fatthing *fo2 every Quarter of Yalt bzought by any Caribe», 
of the Weſt-Country Barges to London. a 
Upon the general Jfſue pleaded, there was a Trial at 
Bar, at which the Plaintiffs offered in Evidence fout ſeve- 
ral Uerdits.obtained at Niſi Prius againſt four other Meſt⸗ 
| e Country 


Hill. 2 & 3 


284 
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Country Malſters; it was debated whether th te Core 
l ters; ; er theſe er | 
ſhould be admitted as Evidence. _ . Uerdits 
The Court allowed them to be given in Evidence, kopi 
is as reaſonable, that a Recovery againſt a Stranger ou 
be given in Evidence, as Payment of the Duty by other 


Strangers ſhould be pꝛoved, which was never yet — = 


(3) 


1 Show. 272. 


Holt C. J. A Loꝛd of a Yano? claims Suit of his Ce. 
nants ad molendinam by Cuſtom, &c. and in an Aion re. 
covers againſt one Tenänt, that Recovery may be given in 
Evidence in a like Alon againſt other Tenants upon the 
above Reaſon, unleſs the Defendant can ſhew any Coyin 
o Colluſion between the Parties in the firſt Aition, &. 
quod nota. | 


Edwards ver ſus Thompſon. Trin. 3 W. & M. 


Na Trial at Niſi Prius, Holt C. J. held, Plea Non 
Aſſumpſit infra ſex annos ante impetrat' brevis original” 
Repl' Afluwplit infra ſex annos impetit' brevis pradi&' (viz.) ſuch 
a Day, &c. there in Evidence pon need not ſhew the Oz 


ginal; ſo in a Plene adminiſtravit, where the Date is men: 


C43 i 


Carthew 220. 


tioned upon Recozd, there you need not ſhew it in Evidence, 


though it were only by Way of (viz.) - 3 


The King verſus James and Thomas. Palch, 
4 W. & M. 


Nformation againſt the Dekendants fo2 Perjurp, fo? that 
they fwoze by Affidavits filed on Reco2d in the Common 


Pleas, and taken befoze Commiſſioners in the Comntty, 


that they were never arreſted at the Suit of T. S. who had 
bzought an Action againſt them in that Court, and hid 
Judgment by Default, and a Writ of Jnquiry executed, all 
which they ſet ailde upon the fafd Affidavits. 5 
At the Aftizes befoze Juſtice Eyre in the Oxford Circuit, 


the Copies of theſe Affidavits were p2oved to be exam 


by the ©ziginais on the File, and were pꝛoduted in Ev: 


dence by the Pzoſecutoz. 55 
Againſt which it was objecked, that it was no Evidence, 


unleſs the Commiſſioner who gave the Dath was pꝛelent, 


to pꝛove that the Defendants were the ſame Perſons wh 


made Affidavit befoze him; and thereupon this Queſtion 
was adjourned fo2 the Opinion of the Court. 


1 Et 


BVI DIB CE 285 
Ft per totam Curiam, the Copies ſupra are Evidence ſuf- | 

ficient, without the Commiſſioner who adminiſtred the Dath 

fo2 otherwiſe ſuch a Perjury might be unpuniſhable, 


Jones verſus Bow. Paſch. 4 W. & M. 


| "Rial at Bar in Ejectment; the Queſtion was, if Sir 5.) 
1 6 Robert Carr was married to Iſabella Jones, by whom Carthew 
had Jſſue, and under whom the Plaintiff claims. 61d 

The Defendant, by Way of Anticipation to the Evi- 
dente which the Plaintiff was about to give, moved the 
Court, that the Plaintiff ought not to be allowed to pzove 
a Harriage between them, becauſe there was a Sentence 
in the Arches, upon a Suit bzought againſt her Cauſa jacti- 
tationis maritagii, by which it was decreed, that there was no 
Yarriage between them, but that they were free one of an⸗ 
other, and that they might marry ſeparately, which they 
afterwards did. | „ 1 on 
This Sentence was now offered in Evidence by the De- 
fendant's Counſel, as a Bar to conclude. the Plaintiff 
from any Pꝛook of the Marriage, unleſs he could ſhew 
that the ſame was repealed, d. 
Upon Debate the whole Court held, that this Sentence, 
whilſt unrepealed, was concluſive againſt all Matters pꝛe⸗ 

| cedent, and that the Tempozal Courts muſt give Credit to 
it until it is reverfed, it being a Matter of mere Spiritual 
manatee. RET. 1 

And hereupon the Plaintiff was nonſuit. 


Brook werſus Sinith. Paſch. 5 W. & M. 


. Aſſumpſit. Evidence was given that the Debt was at⸗ (6.) 
tached by the Cuſtom of London befoze the Action bꝛought, 1 280 
and Condemnation had there befoze Plea pleaded; and it 
was urged, that this ſhould relate to defeat the Action. 
But the Court ruled, That ik an Attachment and 
Condemnation be befoze the Mrit purchaſed, it m > 
giben in Evidence on the general ſue, becauſe that is an Selk. 25. 
Alteration of the Pꝛoperty befoze the Action bꝛonght; but Li 1g. 
if the Attachment only be befoze the Writ purchaſed, it  ———_— 
ought to be pleaded in Abatement of the Writ; and if the 
| Condemnation be after the Acklon commented, and befoze 
the Plea pleaded, then it may 5 pleaded in Bar, but ſhall 
4 not 
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Tͤde Plaintiff had a Gerdi. 


C7.) 


Skin. 402. 


(8.) 


Skin. 431, 


423. 


being a Will of Goods, the Aﬀ of the Court is the Ong 


(9.0 


3 Lev. 410. 


makes Title by 


nat be given in Evidence on Non Aſſumpſit; fo2 the Pꝛoper 


ty is not altered until Tondemnation. 


Thompſon & Ux. ver ſus Trevanion. Mich. 
5 W. & M. At Niſi Prius in Middleſex, 


Holt C. *. NA upon Evidence, that a Maybem may 

: be given in Evidence in an Aﬀton of Trec. 
paſs of Aſſault, Battery and Mounding, as an Evidence 
of Hounding. And in this Caſe he allo allowed, that 
what the Wife ſaid immediate upon the Þurt receiver, am 
befoze the had Time to deviſe oz canttive any thing (0 
her own Advantage, might be given in Evidence, 


Reeve werſus Long, Paſch. 6 W. & M 


15 g Trial at Bar, in Andrew Newport's Caſe, a Copy 
1 of the Book at Doctors Commons was pꝛoduted in Evi: 
dence, to p2ove ſuch a one to be Executoz. It was ob⸗ 
jefted, that it was no Evidence, becauſe it was but a Copy 
of a Copy, and the Book ought to be p2oduced, o; the 
Will with the P2obate ; non allocatur ; fo; per Curian, it 


nal, and the TUHl is proved by the Ac of the Court, be. 
fo2e it is under the Seal with the Pꝛobate; and ſo a Ce 
py of the Act of the Court is fafficient. But if it was a 
ill fo; Lands, there a Copy would not be ſufficient, but 
they ought to have the Entry and Book itſelf ; per Holt C. J. 


Pride verſus The Earl of Bath. Hill. 6 W. z 


"Jetment upon a Leaſe by Pride, tried at the Bar it 
B. R. befoze Holt C. J. and Giles Eyre only in Court. 
Pride made a Title to the Lands in Quettion, as heit tb 
George late Duke of Albemarle, viz. Son of a Daughter d 
one Monk, the elder Bzother of the laid Duke, ſuppoſing 
that Duke Geo! — without Jſſue. The Earl of Bi 

Deed, and alſo by a Mill made by Dull 
Chriſtopher Son of Duke George. UTUhereto the Plaintif 
ſad, that Chriſtopher was not the Son of Duke Grow! 
but a Baſtard, becaufe at the Time ok the Parrlage 
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a d living, to wham ſhe was lawfully married, and 
ſa her Parriage with Duke George was void, and pꝛoduced 
ſeveral Witneſſes, who endeavoured to pzove this. There» 


| to it was anſwered by the Earl of Bath's Counſel, that they 
dub not to be admitted to give ſuch Evidence to baitar- 
| dize the Iſſue after his Death, and after the Death of his 


Father and Bother, who were married in 1653, and lived 
together as Þusband and Wife their whole Lives after un- 


til their Deaths (without any Queſtion made) which hap⸗ 


pened not till 1663, and alſo Duke Chriſtopher during his 
Life was taken and acknowledged as his Son and Heir 'till 


his Death, which was in 1588, and he was filed Son and 
heir of Duke George, both in the Settlement, and in the 


Will of Duke George, and enjoyed the Eſtate accozdingly, 
and ſo had the Earl under him, by the Settlement and Will 
of Duke Chriſtopher, till this pzeſent; alſo that Duke 
Chriſtopher ſat in a Parliament, 8c. as the Son and heir 


ok Duke George, and ſo was he fffled in the Patent made 


to him by King Charles 2. and alſo in an Act of Parliament 
made to diſpoſe of certain Lands ſo ſettled upon him, which 


he could not diſpoſe of without ſuch an AX; and that. 


therefoze the Plaintiff ſhould not be admitted to baſfar- 
dize him after the Deaths of Himſelf and his Father and 


Mother; fo2 this Court will not permit the Eccleſiaſtical 


Courts ſo to do, but in ſuch Caſes have often granted 
Pꝛohibitions to them, as Kenn's Caſe, 7 Co. and what they 
would not permit the Eccleſiaſtical Courts to do in ſuch 
Vatters, whereof they are the pꝛoper Judges, they them- 
ſelves ought not to do. But it was anſwered by both the 
Judges, that if the Batter objefted was true, the Mar⸗ 
riage was null and vold, and the Jury might (enquire and) 
try ſuch Facts as would make it void; and they admitted 


the Evidence, and afterwards, upon a long Trial, and Di⸗ 


verſity of Witnefſes, the Jury not being ſatisfied with the 
Evidence, gave their Gerdick fo2 the Defendant the Earl of 
bath, Levinz and others of Cotnſel fo2 the Earl of Bath. 


Fullers werſus Forch, & al. Paſch. 7 W. 3 N 


Date George with the Duke Chriltopher's Bother, the had 


1 paſs anainft Fotch ann other Commiſlloners of 


(10.5 


Exciſe, and their under Officers, fo? taking the Mo⸗ Carthes 


miſſioners, upon a Judgment given by them. againſt the 


Plaintiff 


bp of the Plaintiff by Ulirtue of a Warraut from the Com- 34* | 


VID N E. 
Plaintiff, upon an Jnfozmation againſt him fo? eretting a new 
Uaſh-Fat, and ufing it without Motice, againff the Statute 
3 & 4 W. & M. which was made fo2 oꝛdering the Duty on 
1 low Wines; and the Money was taken fo2 the Fozkeiture 
: given by that Statute, | 
On Not Guilty pleaded, and Trial at Niſi Prius, befgye 
Holt C. J. fn London, this Inkozmation, Judgment and 
Warrant, &c. were offered in Evidence. - 
It was objefed, 8 
(1.) That the Copy of this Convittion was no Evidence, 
but that the oziginal Book of Entry ought to be pꝛoduced. 
Sed per Holt C. J. The Copy may be given in Evidence, 
(2.) That it ought to be pꝛoved, that the Commiſſioners 
did give the Judgment recited in the Copy of the Conyit- 
tion. | | ” 
Which Holt C. J. denied, becauſe it p2oved itſelf, 
(3.) That this Judgment is not peremptozp, fo? the 
Plaintiff in this Action is at Liberty to diſpꝛove the Truth 
of the Matter of Fact, upon which they grounded their Judg⸗ 
Sed per Curiam, that was denied; upon this Diverſity, 
(viz.) that if the 'Commiſſioners had intermeddled with a 
| Thing which was not within their Jurtsdifton, then all is 
Hardres 48, Coram non judice, and that may be given in Evidence upon 
= | 480, 481. this Afton; but it is otherwiſe if they are only miſtaken in 
| | mage Sar. their Judgment in a Patter within their Conuſance, fo! 
1 Vent. 253. that is not enquirable, otherwiſe than upon an Appeal. 


Key ver ſus Briggs. Trin. 7 W. 3. 


( 11.) ASE againſt Briggs the Marſhal; the Plaintiff de 
Skin. 585. clared that he had commenced an Action againſt A.;. 
and that he was committed to the Cuſtody of the Oeken⸗ 

dant, and that he being prifonarius in Cuſtodia dict. Defer- 

dentis, the Plaintiff obtained a Judgment againſt him; and 

that he intending to charge him in Execution, the Oeken⸗ 
dant ſuffered hint to eſcape, by which, &c. Jt was objefted, 

that the Count is of an Eſcape after Judgment obtained, 

but the Evidence of an Eſcape befoze the Judgment; o it 

does not maintain the Declaration; non allocatur ; fo it is 

all one in effect; fo2 though after an Eſcape the Plaintif 
cannot charge him in Execution upon the Judgment, vet 

he might p2oſecute him to Judgment, as well as if he hal 
remained in actual Cuſtody, And this Aﬀion is not bug, 


- 2 
2 . 9 


EVI ©: one 


fo) an Eſcape after being charged in Execution, but fo an 
Eitape to pzevent the Plaintiff charging him. Z 
And Holt C. J. cited a Caſe befoze Bridgman C. J. where 
the Count was of an Eſcape by Baron and Feme, and the 
Evidence was of an Eſcape by one only, yet ruled to be the 


| fame Eſcape. 


The King verſus Haines. Trin. 7 W. 3. 


1 1 was an Inkozmation againſt the Ocfendant, be⸗ OF 2.). 
1 cauſe that he being elected an Alderman of Worce- 5. 
ſter did not take the Daths at the Time appointed by the 
| Statutes, (which were recited) and that he aſted as an Al- 
derman after the Time incurred, within which he ought to 
have taken the Daths, And upon the Trial, a Copy of the 
Book of rhe Town-Clerk in which he entred the Plaints, 
and the Style of the Court, &c: was offered in Evidence, 
to pzove that he ſat in Court as a Judge, and heard a Civil 
Cauſe after the 18th of January, which was the Day of the 
Seſſions. But this was oppoſed as no Evidence, the Book 
being no Reco2d, but Minutes by which to dzaw a Recozd ; 
and if the Book itfelf was here it could not be read; a for- 
tiori a Copy. | 
Holt C. J. ſeemed ccontra, and ſaid, that at Huntington, 
| befoze Hale Chief Juſtice, the Book of a Town-Clerk was 
read; and if the Book may be read, a Copy of the Book 
map be read; fo? in all Caſes where the D1iginal is Evi⸗ 
dence, the Copy is Evidence; but if the Oziginal be but a 
Copy, there a Copy of ſuch D2iginal may not be read, ag 
{ a Book fo2 Pꝛobate of a Will of Land, this is but a 
+ Copy, and therefoze it ought to be pꝛoduced; and a Copy 
but of the Book will not ſuffice; but a Copy of a Pꝛobate of 
| a Will, where the Court has Jurisdiction, is good; becauſe 
the Pꝛobate itſelf in ſuch a Caſe is an oziginal At of the 
Court, But then it was ſaid, that this is a Book in 
which every Perſon makes Entries, and not only the pꝛo⸗ 
ber Officer ; and that if the Entry in this Book ſhall be 
| Cvidence to charge another in a criminal Matter, any 
Dan might be made a Criminal at the Election of another. 
And this appearing to be ſs, the Caurt ſeemed to incline 
that it was not Evidence, and demanded the Opinions of 
| the Juſtices of the Common Pleas, who concurred that it 
was not Evidence, | 
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Skin. 623. 


1 Lill. Abr. 
557. 


(14.0 
Com. 349. 


0 


Skin. 639. 
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— ne ee wee 


Steyner verſus The Burgeſſes of Droitwich. Mich, 


Na Trial at Bar, Camden's Britannia was offered in 
Evidence to pꝛove a Cuſtoin concerning the Salt 
Pits, &c. and it was inſiſted, that the Sayings of ancient 
Perſons who are dead, are always altowed, and this a. 
mounts to as much as the Saying of an old Man at leaf; 
and that Camden was a publick Perſon, being Hiſtozionra: 
pher Rapal, &c. . | | 
Holt C. J. Old Þiftozians map be good Expeſito!s of the 
Keaſon of Laws, though the Lozd Coke warns us not to 
rely upon them fo2 Law; and this here is only a Copy, and al- 
though an old Yanuſcript, found among the Evidences of 
a Family, may be Evidence becauſe it is an Oziginal, pet 


a Copy would not, foz it is liable to the Miſtake of the 


Tranſcriber. And the Court held, that an Hiſtozy might 
be Evidence of the general piſtazy of the Realm, but not 
of a particular Cuſtom. See the Caſe at large for more Mat- 
r. 1 | | 


Str Willoughby Aſton verſus Roper. At the Sir 
tings at Guildhall, London, coram Holt C.,. 
30 November 1695. | 


Ndebitatus Aſſumpſit, foꝛ Money lent, Money received to 

the Plaintiff's Ale, & infimul computaſſet, and Plaintiff 
gives in Evidence only a Letter, whereby the Defendant 
pꝛomiſeth ſho2tly to pay him zo l. which he owed him. 

Holt C. J. This will not do; fo2 it might be due upon 
Bond, oz otherwiſe, Jt is true, a Note to pay a Sum ot 
Money upon Demand is Evidence of Money lent prima is: 


Quer' non proſ. 


cie, unlefs the contrary appear; but it is not ſo here. 


Blurton and Toon. Paſch. 8 W. 3. 


Ar Guildhall. In an ation of Debt upon an Obligation, 
'A and Non eſt factum pleaded, a Uitneſs was won, 


who faiv that his Hand was ſubſcribed as a _— 
| 5 2 ö a . | 


U 


— 


but that he did not ſee the Obligation ſeated and deli⸗ 
vered. The Court demanded of him, if ever he ſet his 
Hand as a Witneſs, but where he ſaw the Seallng and 
| . Delivery? he ſaid, No; but that he never ſaw it. Upon : 
which one was ſwo2n to p2ove the Hand of the other Tit 
neſs, who was dead; which was oppoſed, 

But Holt C. J. ſaid, that a Man ſhall not loſe his Obli- 
gation, becauſe they have tampered with his Witneſs, and 
be allowed the Plaintiff to pꝛove the Obligation by Compa- 

riſon of Þands of the other Witneſs, 


Dockwray and Dickenſon. Paſch. 8 W. * 


Rover fo2 a Ship and Cargo belonging to the Plain⸗ (16.) 
tiff and one J. S. whom the Plaintiff ſurvived ; the 2 6, 

Caſe was, that the Ship called the Anne of London, was ſent * © 
upon the interloping Account to Guinea in the Pear —>, 
at which Time there were ſeveral Juterlopers abꝛoad; and 
the Royal African Company obtained an ©O2der from King 
Charles 2. under his own hand, directed to the Defendant, 
then Commander of his Majeſty's Ship the Hunter, requi⸗ 
ring him to ſafl to the-Coafts of Africa, and to feize any ſuch - 
interloping Ships as he ſhould meet with there, navigated 
by his Majeſty's Subjets, and to bzing the Ships, &c. to 
be pꝛoceeded againft in the Engliſh Admiralty; by Colour of 
which Commiſſion the Dekendant ſeiſed the Plaintiff's Ship 
and Goods upon the Coaſts of Africa. The Bill of Lading 
was pꝛoduced in Evidence to pꝛove the Particulars of the 
Cargo. And Exceptions were taken by Sir Bartholomew 
Shower, that though it might be Evidence againſt Captain 
Fincham himſelf, the Maſter of the Ship who ſigned it, pet 
it is not Evidence againſt the Defendant, who is a Stran⸗ 
ger. Sed non allocatur ; fo2 it being pꝛoved that ſuch Goode 
were p20vided fo2 the Cloyage, and Captain Fincham being 
now dead, and his band p2oved, ft doth not differ from 
the common Caſe, where Witneſſes to a Bond are dead; 
it ſufficeth to. pꝛove their Hands, ſo here; fo2 Captain Fin- 
cham would have been a good TUitneſs- himſelf, if living. 
One that was Maſter of the Ship Hunter under the De- 
kendant, was pꝛoduced as a Witneſs — 
_ Shower objefted againſt him, fo2 that a Recovery in this a⸗ 

| DQiinff the now Oefendant might be pleaded in Bar to an⸗ 

| 8Bther Aﬀfon againſt this Witneſs, who was Particeps cri- 

minis: But he was allowed to be a Witneſs, foz where 

NE | | many 
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many are concerned in the Taking, it becomes neceſſary 
to allow the Evidence of one of them in ſome Caſes, ag in 
Robbery, the very Plaintiff himſelf may be Evidence er 


neceſſitate rei. Nota; Upon Reading the Bill of Lading, 


it was ſhipped fo2 W. Dockwray and J. S. and Company, 


Shower urged, if others were concerned, tis againſt the 


now Plaintiff, who takes no Notice of the Reft, 


Holt C. J. If it were ſo, that ſhould have been pleaden 


in Abatement; you cannot take Advantage of it upon the 


General Iſſue. One Part-owner of a Ship may biing 
Trover fo2 the whole Ship. Jt was fo adjudged in my 


Lozd Hale's Time, upon a Trit of Erro2 of a Judgment 


at Cheſter, which was reverſed, and a new Judgment gi: 
ven koz the Plaintiff, fo2 that very Reaſon. 

Holt C. J. In his Direfion to the Jury ſaid, ſome Re: 
(pet was to be paid to the Ozder of King Charles II. but 
the Command was illegal, and therefoze the Subje# muf 


take Care how he executes it at his Peril. Nota; The 


# © DM 


Skinn. 672. 
| and copied by the Oꝛder of the Defendant, and divers Er⸗ 


Jury found pro Quer, and gave him above 26001. Da: 
mages. N | | | 


Worrall and Holder. Mich. 8 W. 3. 4 


Guildhall. 


J® an Aton fo2 Wozk done, &c. the Plaintiff gave in 
Evidence a Copy of a Bill delivered to the Defendant, 


ceptions were taken by the Defendant to the Bill, {cil. 


Firſt to the Quantity of the Mozk, and the others were 
Marks againſt divers Parcels, ſcil. O. and N. intending 
by it, that thefe Parcels were wꝛoaught fo2 others, and not 
fo2 the Defendant; and other Exceptions to the Pic, 
and he o2dered the Servant to indozfe upon the Backſide 
the Exceptions to the Quantity and Pꝛice, but to omit the 


Ruled by Holt C. J. Firſt, That this Copy of a Kill 
delivered was Evidence as a Copy of the Bill, and not 3 
Copy of a Copy, and the Bill delivered is an Oziginal as 


well as the Book. Secondly, That the Acceptance of a Bill 


delivered without Objeftton, but to ſome Particulars, is an 


: Admittance of the Reſidue to be true. Thirdly, That the 
Ozdering a Copy of the Bill endozſed, ut ſupra, omitting 


the Barks O and N, and this Copy with the Exceptions 


being ozdered to be delivered to the Plaintiff, it is a Cle. 


2 ving 
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ing of the Exceptions ſignified by thoſe Marks. Fourthly, 

Tho' it was objefted, that this Evidence is a Confeſſion, 

and therefoze it ought to be taken together; pet per 

Holt C. J. They are not Part of a Confeſſion, which 

ought to be of the ſame Thing, but a Cavil oz Objectlon 
as to the Pꝛice o2 Quantity, &c. 


The King verſus Sir Tho. Culpepper. Mich. 8 W.z. 


18 Dekendant having committed a Riot upon the 
Perſon of Sir F. W. in his own Þouſe, an Inkoz⸗ 
mation was brought againſt him; and he pꝛoduced a Wit- 
nels to ſwear the Contents of a Letter from the Pꝛoſecu⸗ 
toz, who depoſed it was the ſame Hand with another Let- 
ter which had been admitted to be read as Evidence. 
By Holt C. J. In the Ciſe of a Deed. loſt oz burnt, 
we will admit a Copy o2 Counterpart, oz the Contents to 
be given in Evidence; but we never permit it, except it be 
proved that there was ſuch a Deed executed: Now here 
the Wiitneſs cannot p2ove this Letter wzitten, koz he ne⸗ 
ver had ſeen the Pꝛoſecutoz wzite; and therekoze it was 
diſallowed, | | 


Lynch verſas Clarke. 


N this Caſe, Holt C. J. ſaid, That the Subſtance of a 
Deed cannot be pꝛoved, but by the Deed it ſelf; unleſs 


( 18. 
Skinn, 673. 


1 Inft. 225. 28 
10 Rep. 92 | 


Eng. 


it be bürnt oz loſt, oz in the Poſſeſſion of the contrarv 


Party, and then this Matter, as it happens, muſt be ſwo2n, 
and that the Deed was executed: And here a Copy of a 
Fine 62 Recovery, is good Evidence; ſo as it be ſwozn to 
be a ttue Copy and examined; to likewiſe an old Deed is 
good Evidence, without any Witneſs to ſwear that it was 
erecuten. That where-ever an Daiginal is of a publick 


Nature, and wauld be Evidence, if pzodnced; an immediate 


ſwo?n Copy thereof will be Evidence; as the Copy of a 
Bargain and Sale, oz of a Deed inrolled, of a Church 
Regiſter, &c. but where an Oziginal is of a pꝛivate JNa- 

5 is not Evidence; unleſs the Oziginal is loſt 
unt. | | 


x F Anony- 


examine him. 
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Anonymus. Hill. 8 W. z. 


A 2 Afﬀion was brought, and the Statute ok Limita: 
tions to be given in Evidence, and the Queſtion was, 
how it ſhould be done? 8 
Holt C. J. Upon Non Aſſumpſit pleaded generally, the 
Defendant cannot give the Statute of Limitations in ©: 
vidence, becauſe the Iſſue is joined upon what was done, 
und the Evidence only pꝛaves the Effeft thereof to be now 
avoided; but upon Nil debet, the Statute may be given in 
Evidence, koz acco2ding to that Jſſue there is nothing now 


owing. 


Rex werſus Pain. Hill. 8 W. 3. 


) 180 an Inkozmation koz making and publiſhing a 
| ſcandalous and ſeditious Libel in theſe Wons, 
Mary's Epitaph, © Þere lies King James's diſobedient 
Daughter, who was addicked, &c. N 
The Attozney General offers the Examination of one 
Brereton, taken upon Dath befoze the Mayo? of Briſtol, (hr 
being dead); but after long Debate and Conference with 
the Juſtices of the Tommon Pleas (by Juſtice Eyre); 
the Court would not allow it to be gfven in Evidence; 
f02 two Reaſons. 2 5 „ 
1. It appears that the Defendant was not pzeſent when 
the Examination was taken. So that he could not croſs: 
2. There is a Difference between Capital Offences and 
Caſes of Misdemeanoꝛ; fs2 in Caſe of Felony the Juſtices 
are by the Star. 1 & 2 Ph. & Mar. 13. and 2 & 3 Ph. & Mar. 
10. to take the Examinations in Writing, and certify to 
them the Gaol-Delivery, &c. and if the Party be dead ec: 
abſent, they may be given in Evidence. Hale's Pl. Cr. 263. 
Indeed, in the Caſe of the Loꝛd Cornwallis fo: Murder, f 
was held that Examinations were not Evidence, but that 
was not Right. It was agreed in that Caſe, that Depo 
ſitions befoze the Cozoner may be given in Evidence upol 
an Indidment fo2 the King; but not in an Appeal fo2 thit 
Murder. In the Low Macquair's Caſe in Ruſhwort 
Collection, which was in Treaſon, the Jnfo2mation of! 
Witneſs, that could not be had, was allow'd: But nw 


; 
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late Caſe upon an Infomation againſt Monger, the Depo: 
ſitions of one, whom it was ſuſpefted the Oefendant had ſent 
away, were not allowed. Hg 

It was ſtrongly urged by the Attozney General, that be- 
foe the Statutes as well as fince, Juſtices of the Peace 
(and Rookby J. faid, Confervatozs at the Common Law) 
might take Examination as well fo2 Misdemeanoꝛs as Fe- 
jony; and the Attorney laid, the Statutes alter not the 
Caſe as to Evidence. Sir Barth. Shower contra cited 


4 Inſt. 177. where Coke ſaith, that a Juſtice cannot make a 


Warrant to take a Man fo2 Felony befoze Indickment, and 


(tho' that hath been over-ruied; pet) the Juſtices had no 
Power befoze thoſe Statutes to take Examinations until 


= 


ſomething were depending. 
Holt ſaid, the 4 Inſt, had not my Lo2d Coke's laſt Hand; 
the Judges have not allowed that, ſo much as the other 
Jaarts; tho' 2 Inſt. be a poſthumous Mozk, yet it is mo2e 


| perfet, He ſaid, a Juſtice of the Peace may commit with. 


out Oath; but he is not wiſe if he voth ſo; fo2 then he 


muſt make out the Cauſe of Commitment at his Peril; but 


if Dath be made he is ſafe. | 
It ſeemeth that the Stat. Ph. & Mar. with the P2afice 
ſince, have made the Difference between Felony and Piſ- 
demeanour. - 
{ Holt C. J. If a Libel be made in Criting, and after- 
waͤrds burnt, and one remembers the Contents, and ditates 
to another, who waites it, the Mriter is Baker of a Libel. 
He that takes a Copy of a Libel in Writing, though he be 


not the Authoz, is guifty of making a Libel. But at the 


Inſtance of the Counſel it was found ſpecially, that he wzote 
it from the Mouth of a Perſon unknown; and if he be Cul. 
of making, waiting and compoſing, then they find him 
Guilty thereof, o2 of ſo much thereof as the Court ſhall be 
of Dptnion he ats gullty of; and as to the Publiſhing, Not 
_ The Jury moved fo2 Charges; ad quod non fuit 
TeIPONL.. 


Sandwell verſus Sandwell. Trin. 9 W. 3. 


ASE for:ſcandalous Words. Holt C. J. ſaid, There (22. 
a Witneſs ſwears. to a Matter, he is not ta read a Com. 445: 


x Paper koꝛ Evidence, [though he map lock upon; it: to:refreſh 
bis Memozp. But if he wears to Mozus, he may _ 
5 _ 


aps EVIDENCE 
it, if he ſwears he preſently committed it to Writing, am 
that _ are the bor Wowws. 


Dupays verſus Shepherd. Mich. 10 W. a” 
Guildhall, coram Holt C. F. | 


(23.) ASE on a Wager, concerning the Day of the Con 
- Caſes W. z. cluſion of the Peace; and to p2ove it to be the Ten 
215. Day of September, the pꝛinted Pꝛoclamation was pꝛoductd, 


and it was objefted, that it ought not to be given in Ebi. 
dence, unleſs it had been examined by the Necozd inrclic 
in Chancery, oꝛ pꝛoved to have been under the Gzeat Seal. 

But Holt C. J. held it good notwithſtanding; and that 
ſuch Things as theſe- in Pint, as, are of as publick 5; 
ture as a Publick Act ok Parliament; and that even a pn. 
vate Aﬀ of Parliament in Punt, that concerns a whole 
County, as the Act of Bedford. Levels, may be given in Eui⸗ 
dence, without comparing it with the Recozd. 


Term Mich. Holt C. J. Jn Trover, the Plaintiff ought to pꝛobe 
— 24 Pꝛoperty of Goods in him, and at leaſt a Demand and 
. Bekulal; and if there be ſeveral Parcels, the ozderly Way 
| to give Evidence is to make an Inventozy of them, and 
p2ove the J2operty of the Goods mentioned in it, and Oc: 

mand and Refuſal of them. | 

The Caſe was, a Captain contraifed with Seamen to fo 

on a Gopage, and after he had got them on Board, he 

would not pay them accozding to Agreement; upon which 

they demanded their Goods ; which he refuſed, if they did 

not ſtay till he had ſearched fo2 them, which he refuſed to 
do then; and this held good Evidence of a Converſion. 


Mich. 11 An Indeb' Aſſump' upon a Bill of Erchange by Domingo 
Cds w. z. Franca; it appeared upon the Declaration, that there wer: 

345. ſeveral Indozlements, and the Action was bꝛought by the 
firſt Indozſoz, who ſtruck off the ſeveral Jndozfments, and 
brought his Action fo: Non⸗papment; the Bill did ſpecity 
Ualue received of the Plaintiff. 

Holt C. J. If the Action had been upon the Cuſtom, in 
this Caſe the May had been fo2 the Plaintiff to get the 
laft Jndozſee to. indozſe it to him, fo2 him to bꝛing Action 
as Indozſee. But this Action (he ſaid) well lay, fo? tht 
Bill was given as a Security foz Boney, and without 
Doubt it * a Debt. th 
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The Plaintiff, to ſhew a Pꝛoteſt, pꝛoduced an Jnftru- 
ment atteſted by a Notary Publick; and tho' it was inſiſt- 
ed on, that he ſhould pꝛove this Inſtrument, oz at leaft 
give ſome Account how he came by it 
Holt C. J. ruled it not to be neceſſary, fo2 that (he ſaid,) 
would deſtroy commerce, and publick Tranſaftons of this 
Nature. And he ſaid a Bill of Exchange might be ac: 
cepted by Parol, tho the uſual Way be to do it by Uri⸗ 


| ting; and that if a Bill be dzawn upon Two; and one of 


| them accepts it, it is an Acceptance of both. | 
| Then it was urged, That the Declaration ſhews a Pꝛo⸗ 
teſt fo2 Mant of Payment, when it was in Truth fo2 
Want of Acceptance, as appeared by the Pꝛoteſt; pet it 
was ruled well; becauſe this was not upon the Cuſtom; 
but a plain Debt; and one might bzing Debt oꝛ Indebitatus 
Alſumpſit upon a Bill of Exchange, becauſe it is in the Na- 
ture of a Security. | | 
DOuginal Dꝛawer was offered as an Evidence, in an Ac- 
tion upon a Bill of Exchange, to pꝛove that he did not 


daw the Bill, but was denied, becauſe at laſt the Burden 


muſt fall upon him; but the Party gave him a Releaſe in 
Court, and that was ſufficient, | as 


In Debt by Husband and Wife, againſt an Executo?, 
| bho pleaded Plene adminiſtravit; upon Iſſue it was p20veD, 
thut the Executo2 had diſchatged a Debto2 of the Jnteſtate 

out of Ludgatez taking a Bond from him fo2 the Debt; 
| and it appeared that he was ſo ertreant Poo? that he was 
| — yet the Debt was judged Aﬀets in the Executoꝛ's 
Beſides the Erecuto2 had not an Jnventozy; wherefoze 
it was ſaid they ought to intend Aſſets. 2 

And here Holt C. J. ruled, 1ſt, That if Þusband and 
Wite jointly ſue fo2 Debt due to the Wife befoze Marriage, 
and the husband dies, and the Mike continues the Suit, 
the Yoney when recovered ſhall not be Aﬀets to the Exe⸗ 
cuto2 of the husband. And tho' Land had been ſettled by 
usband upon Mike in Conſideration of her Foztune, of 
which this Debt was Part, yet he having not recovered it 


Mich. 11W.3. 
Caſes W. 3. 


346. 


during Coverture, the Mike ſhould recover it ts her own 


Ale. And tho' it was pꝛetended that there was a Reco- 
very in the busband's Time, and that they would p2ove 
by the Sheriff who had a Urit of Execution; yet they ha⸗ 


| bing not the Judgment on which the Execution was, it 


| was ruled they could not give that in Evidence. 
| | 4 G N Pitman 


EVIDENCE 


( 24.) 
2 Salk. 690. 
1 Salk, 285. 


Mad. Caſes 
248, 249. 

1 Vent. 151. 
7 Jac. 1. 

c. 12. 


—— 


Titman verſus Maddox. Hill. 11 W. 1 


Tos Plaintiff being a Tayloz bzings an Adlon 94 


the Caſe fo: Money due to him, upon his Bill 


delivered in; and at the Trial it was ſaid by Holt C. J. 

2 Shop-book has been allowed to be Evidence, on Ppock 
that the Servant who wait the Book was dead, and this 
was his Þand, and that he accuſtomed to make the En⸗ 
tries; and in ſuch Caſe, no P2oof was required of the De: 
livery of the Goods: And he held, that tho' the Statute 
7 Jac. 1. ſays, a Shop-book ſhall not be Evidence after 3 
Pear, &c. That is not Evidence of it ſelf within the Pear, 


without ſomething moze. 


Anonymus. P aſch. 12 W. 3 6 


T Niſi prius coram Holt. In an Avowzy fo? a Rent: 
charge deviſed to the Plaintiff, he could not pꝛodute 
the Will that belonged to the Deviſee of the Lands charged, 


who claimed them by the fame Till; but he pꝛoduced the 


| 27.) 
| * . 4 
god. 


' fmith's Note foz the Boney, it does not amount 92 l 


Owinary's Regiſter of the Till, and proved fo2mer Pay: 
ments; and held ſufficient Evidence. | 


The Will was, J deviſe my Lands in the Pariſhes of 


A. and B. to J. S. and J deviſe a Rent to J. N. out of ny 
Lands in the Pariſh afozeſaid; and per Holt C. J. good 


to charge the Lands in both Pariſhes. „ 


Adams ver ſus Arnold. Paſch. 12 W. 3. 


Reſpaſs fo2 an Aſfault upon the Plaintiff's TWite, and 
getting her with Child; and what the Mike declared 
in her Labour rejected to be Evidence, 

Holt C. J. Would not ſuffer the Plaintiff to diſcredit ? 
Witneſs of his own Calling, he ſwearing againſt him. 


Anonymus. Trin. 12 W. 3: 


Holt C. 3. JF a Man contrats fo2 Goods, and after car 
I 4 rying them away gives the Seller a Gol? 


= 
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LI 
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Payment; but if it were given at the very Time of the 
Contraf, it wotild be prima facie Evidence that it was ta- 
ken in Payment. And ik a Man, upon a Contract made 
befoze, take ſuch a Bill, and keeps it till the Party on 
whom it is dawn becomes inſolvent, in an Adion bzought 
by him againſt the Buyer upon that Bill he ſhall be barred, 
but he (hall recover the Debt upon the oziginal Contract. 


Gallaway werſus Suſach. Trin. 12 W. 3. 
IN Debt fo2 Rent, if the Defendant plead T.evied by Di- ( 28. ) 


good Evidence. Vide Cro: Eliz. 140. But if he pleads Ra- 
ſure, and ſo not his Deed; nothing elle is Evidence but Ra- 


ſure, Per Holt C. J. 
Thurſton verſus Slatford. Mich. 12 W. 3. 


(7 upon an Indebitat. Aſſumpſit fo2 5 J. received to the 29. ) 
Plaintiff's Uſe, being Fees of the Office of Clerk of 1 Salk. 284. 
the Peace of a certain County; it was here inſiſted on by 
the Defendant, that the Plaintiff had fozfeited his Office, 
bp not qualifying Hitmſelf accozding to Law, and produced 
the Recow to p2ove he had not taken the Oath + The 
Plaintiff took Exception to this Evidence, and the Necozd 
was bzought into B. R. | | | 
Holt C. J. Ik a Judge admits that fo2 Evidence, which 
is not, the other Side cannot demur fo2 that Cauſe, but 
muſt tender a Bill of Exceptions; tho' this Recozd J take 
to be Evidence: And if there be a Mil⸗entry, it may be 
lupplied and coꝛreced by other Evidence; fo2 the Plaintiff 
| (hall not be coneſtded by the Miſtake 62 Negligence: of the 
| Officer, but till it is a Recozd, and ſome J2oof, tho' not 
Compleat, and may be leff fo the Jury. = 


Dillon werfus Crawly. Paſch. 13 W. z. 


Eon of a Judgment upon a Demurrer ta Evidence in C30. ) 
- C. B. the Witneſs to the Sealing and Deffvery of a dan 5 
Deed, being ſubpenaed, did not appear; but to pzove it 
the Party's Deed, they pꝛoved an Indozlement made by 
him thereupon thꝛee Pears after; reciting a ÞP2oviſo —_— 
| that 


— 


ſtreſs, and ſo he does not owe it, a Releaſe o2 Payment is Sk. 284. 
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3s. ) 


1 Salk. 285. 


2 Salk. 690. 


1 Salk 283. 
Mad. Caſes 
264. 


„ 4 
1 Salk. 286. 
Mod. Caſes 
301. 


1 Sid. 431. 
2 Keb. 572. 
1 Ventr. 49. 


acknowledging that the laid Sum was not paid; and 3 
Fine wes levied of the very Lands mention'd in the Deed 
to Crawly, and by the Jhdozſement he erp2efly own'd it ta 
be his Deed, and upon this the Deed was read. And 


now it was objefed, that this was not good Evidence, be. 


cauſe not the beſt the Nature of the Thing could bear: 
but only Circumſtantial; which never ought to be atmit: 


ted, where better may be had ex natura rei; becauſe Cir: 


cumſtances are fallible and doubtful; and it is upon this 


\ Reaſon that a Copy of a Recozd is good, becauſe one can: 


not have the Reco2d it ſelf; but a Copy of a Copy wilt 


not do. pon Non eſt factum to a Bond, one of the Wit: | 
neſſes being ſubpenaed did not appear; and it was offered 


co pꝛove that he owned it his Bond; but denied. 

Holt C. J. Can there be better Evidence of a Deed than 
to own it; and recite it under his Hand and Seal? Et pe 
totam Cur Jud' affirm. 


Price verſus Earl of Torrington. Trin. 2 Ann. 


| be- an Acklon by a Bzewer, fo2 Beer ſold and delivered; 
the Evidence to charge the Oefendant was, the tiſial 
Way of the Plaintiff's Dealing, viz. that the Dꝛapmen 
came evety Might to the Clerk of the B2zew-houſe, and 


gave him an Account of the Beer they had delivered out, 


which he ſet down in a Book kept fo2 that Purpoſe, and 
the Dꝛaymen ſet their Hands to it, and that the O2zayman 
was dead, but that this was his Hand; this was held good 


Evivence of a Delivery; otherwiſe of the Shop-book it 


ſelf ſingly without moze, 


The Queen werſus Mackartney & al. Mich 
2 Ann. | 


{ Ka Defendants were indiffed koz a Cheat done to 

1 J. S. by impoſing upon him a Quantity of Bect 

mixed with the G2ounds of Coffee, &c. fo2 Pozt Witte; 

one of them pꝛetending to be a Portugueſe Merchant, and 

the other a B2oker. | E 
By Holt C. J. In this Caſe J. S. ſhall be allowed to be 

a Witneſs to pzove the Fact upon the Trial; fo? —— 
3 


that ik he paid ſuch a Sum the Deed ſhould be void, and 


2 — — F 1 


— 
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— 


private Tranſafions, there can be no other Evidence of the 
Circumſtances of the Fact. | 


Anonymus. Mich. 3 Ann. 


1olt C. J. IN Caſe, in my Lozd Hale's Time, a Coun- ( 33. ) 
terpart of an antient Deed was admitted as 2 Salk. 287. 

Evidence of the Deed, and the Special Uerdi# was dꝛawn up 

as finding the Deed, with a prout patet by the Counterpart. 2 

By all the Court, a Counterpart of a Deed without other 225, 48. 

Circumſtances, is not ſufficient Evidence, unlels in Caſe of a 2 Salk. 690. 


| Fine, in which Caſe a Counterpart is good Evidence of it ſelf. 1 


Wright ver ſus Sharpe. Paſch. 7 nn. 


| Cidence was offered at the Aſſizes and refuſed; but no C 24: ) 

L Bill of Exceptions was then tendered, no2 were the lk. 288. 

| Exceptions reduced to Triting; ſo that the Trial went | 

on, and a Gerdict was given fo2 the Plaintiff ; Then nert = lat. 427. 

Term the Court was moved fo2 a Bill of Exceptions. EN. B. 21. 
Holt C. J. Pou ſhould have inſiſted on your Exception 

at the Trial; if you acquieſce you wave it, and ſhall not 

| reſozt back to your Exception after a Uerdif againſt you, 

kon perhaps if you had ſtood upon it the Party had other 

Evidence, and would not have put the Cauſe on this 

| Point: Indeed the Statute appoints no Time, but the 

| Keaſon of the Thing requires that the Exception ſhould 

be reduced to Writing when taken and diſalſowed, like a 

| Special Uerdit oz Demurrer to Evidence; and tho' it need 

not be zawn up in Fozm, the Subſtance muſt be taken in 

| CGriting while the Thing is tranſating, becauſe it is be⸗ 

dome a Recozꝛd. | | 7 

The Motion was denied. —— — 

- |  MVSEVM 


In Charnock's Caſe. P[BRITANNICYM 


—— 


T was held per Holt C. J. That Evidence may be gi- 1 
ven of a treaſonable Conſpiracy, &c. at any Time, be- 1 Salk. 288. 

| cauſe tis only a Circumſtance and of Foꝛm, and not mate⸗ 

tial: Here it is laid to be at divers Days and Times, as 

| well befoze as after; and as the Evidence may be of Mat⸗ 

ters befoze, ſa it may be of Matters alſo at any Time af- 

| | | 4 H - | ter 


WW EXECUTION 


ter the Time ſpecified in the Jndi#ment, pꝛovided it be nat 

1 Inſt. 303. After the Jndittment was found. Noz is the Evidence tied 

5 Rep. 120. yp to the Place; fo2 it may be of any Place, not out ot 
the County: And ſo is the Law in all criminal Caſes, 


EXECUTION, 
Heydon verſus Heydon. Mich. 5 W. & M. 


#204 a Mother Perſon being Copartner with the De: 
fendant, a Judgment was obtained againſt him, 
and all the Goods of both of them were taken 

Ih in Execution. 
Holt C. J. and the Court, adjudg'd that the Sheriff 
muſt ſeize all the Goods, fo2 the Moieties are undivided, 
and if he ſeizes but a Moiety and ſells that, the other Co: 
partner will have a Right to a Yoiety of that Poiety: 
Therefoze he muſt ſeize the Whole, and ſell the Noicty 
thereof, and then the Uendee will be Tenant in Common 


with the other Partner. 5 
1 Show. 173, See here in a like Caſe, by Holt C. J. Altho' Partners 
174 have joint and undivided Jntereſts, yet only the Share o 

Part of him againſt whom Execution is ſued, and no mont, 

can be ſeiſed upon this Execution. 


Smalcomb werſus Buckingham. Mich. 9 W. z. 


(2.) ere were two TUlrits of Fieri facias bꝛought to the 
* Sheriff the ſame Day, on ſeveral Judgments ob⸗ 
5 Mod. 377. tained againſt J. S. one whereof was at the Suit of Smal- 
comb, which Writ was delivered to the Sheriff an Your 

after the other Writ. of Fieri facias, but did bear Teſte bc: 

fore it; hereupon the Sheriff made a Bill of Sale to hin 

of the Goods of the Debtoz, tho his Writ was thus de 

1livered ta the Sheriff after the other; but afterwards, and 

befoze the Return of theſe Urits, the Sheriff app2chcnd 

ing it was Wrong, made a new Bill of Sale to the other 

Credito2; whereupon Smalcamb bzought Trover again: 


the Sheriff, &c. 
— 5 8 Hol! 


EX EU UT 
Holt C. J. If two Writs of Execution are delivered to 
the Sheriff on the ſame Day, he has not Elefion which to 
execute firſf, but is bound to give Pꝛekerence to that which 
was firſt delivered; pet if in fai he execute that firſt which 
was laſt delivered, and make Sale of the Goods, as in 
this Cale was done to the Plaintiff, the Uendee hath a 
good Title to them; which cannot be defeated by a ſubſe- 
quent Execution of that TWrit which was firſt delivered: 
But the Party, who is concerned in ſuch Ulrit, is put to 
his Ation againſt the Sheriff, and the Reaſon is foz. the 
Quiet of Purchaſers under Sheriffs upon * Executions, 
fo2 otherwiſe it would be dangerous to make ſuch Pur⸗ 
| chaſes of the Sheriff, and that might make Writs- of Exc- 
| cntion of no Effect. „„ 
All the Judges were of Opinion fo2 the Plaintiff, to 
which they rather inclined, koz that- it appear'd, that the 
$ other Credito2 did not demand an immediate Erccutfon of 
his Writ. And Holt ſaid, tho' the ſecond Fi. fac. was de⸗ 
livered a Foztnight after, if it be the firſt executed, ft ſhall 


ſtand good, and the Party has only his Remedy againſt 


ä 


D. as Adminiſfrato? of J. D. recovered 303 l. againſt (3. 
1 C. upon a Bond to his Inteſtate, upon Judgment $5 Med. 290 
by Default in C. B. and ſued out a Fi. fa. tefted of Trin. 

I Ann. returnable Tres Mich. direfen to the Sheriffs of 
| London, which was delivered to the Sheriff the firſt of 6 Mod. 297, 
Auguſt the ſame Pear, who on the ſaine firſt or Auguſt 29% Ke. 
ſeized Goods to the Galue. F. D. the Adminiſtratoz died 
the 9th of September following : The- Sheriff returns the 
Seizure to the Ualue, Sed remanent, - &c. pro defectu emp- 
torun. The 29th of September the Sheriff is removed, and 
another put in. The Plaintiff, Clerk, now ſues Sci. fa: 
againſt the then Sheriff fox Reſtitution of his Goods; and 
upon Demurrer, Judgment againſt the JAaintiff- in the 
Common Pleas, and Writ of Erro2. Es | 
The Caſe having been twice ſolemnly. argued at the 
Bar, the Court now ſeriatim affirmed the Juvgment. © | 


— 


Holt 


304 


— 
* 


me. 


EXE CG UT ORS 


Trin. 8 w. 3. Holt C. J. Tho' a Writ of Erroz be a Superſedeas in it 


Caſes W. 3. 
= 


0 
Show 13. 


ſelf, yet after Execution begun, it ſhalt not Hinder it, but 
the Sheriff may go on, and on a Fi. fac. ſell the Goods, 
See moze under Error, and Sheriffs. c 


— es 


SEN ECHETORS 


Dominus Rex werſus Ayliffe and Freke. Paſch, 


I W. & M. | 


YLIFFE was attainted and executed fo2 Trea 
ſon, Freke as his Erecuto2 bzings a Writ of 


Erro2; Holt at firſt doubted if Erecuto2s could 
bing it, but agreed that they, as well as the 
Heir, might bzing it in Caſe of Felony, accoding to 
Marih's Caſe; and at laſt, the Court held, that there was 
no Difference brtween Treaſon and Felony as to this 


Point, and that the Executoz being injured by an erro: 


neous Attainder, might bzing_ the Writ of Erro2; tho' by 
ſome, tis -neceſſary to aver a perſonal Eftate, fo? other: 
wiſe he is no TUays damnified; whereas an Heir is, tho 


there be nothing deſcended to him, becauſe of the Cozrup⸗ 


(2.) 
1 Show. $1. 


tion of Blood. 
Saunderſon verſus Nicholle. Mich. 1 W. & M. 


N Debt, fully adminiſtred admits the Debt; but other: 
wiſe in an Action on the Caſe, oz in an Indebit. Aſlumpſit; 


koz there the Plaintiff muſt pꝛove the Debt; and in P2oof. 


of a Plene adminiſtravit, if the Action be Debt on a Bond, 
and you offer Payment of a Bond, on Plene adminiſtravt, 
you muſt p2ove 'twas a Debt by Bond, and that twas 
ſealed and delivered; but to Debt on ſimple Contracts von 
need only pꝛove Payment, becauſe if no Bond, tis a good 
Adminiſtration in that Action. By Holt C. J. 


Ss - Mordant 


— 


E X E CH 


30 


— 


Mordant werſus Thorold. Trin. 2 W. & M. 


Cire facias by the Exetutoꝛ of a Tenant in Dower on a (.) 
Recognizance, acco2ding to 17 Car. 2. to pay the mean Shov. 97: 


Pꝛofits, if Judgment be affirmed. Demurrer. 


Pemberton. The Exception is, that this is a Perſonal- 


ty, and gone with the Perſon. J ſay it is become a Duty, 
and the Recognizance makes it ſuch, and aſcertains it was 
ſuch, tho' there be a Scire facias requiſite to adjuſt the Quan- 
tum: This is like a Covenant to pay all the P2ofits that 
ſhould be incurred during the Suit; the Scire facias is but 
ancillary, an help to aſſiſt the Execution of the Recogni- 
ance. 

„ Holt C. J. There can be no Suit on this Recognizance, 
till there be a Judgment fo2 theſe Damages, and conſe- 
quently the Recognizance doth not any Ways alter it. 
The Scire facias tu aſcertain the Damages muſt be as at 
Common Law, and the Common Law Rule is Actio per- 
ſonalis moritur cum perſona, Tue can Award nothing af- 
ter the Party's Death, becauſe it doth ariſe ex delicto, and 
no Intereſt veſted till they are aſſeſſed. Judic' pro Def. nil ca- 
plat per breve. . 


Hill werfus Mills. Mich. 3 W. & M. 


XMAOtion fo2 a Prohibition to the Eccleſiaſtical Court, 
| fo? granting Adminiſtration to A. where B. was na- 
med Crecuto2 by the Teſtatoz, koz that B. was a Bank: 
rupt. | | 


(4) 
Com. 185. 
I Show. 293» 


Holt C. J. The Owinary is not to grant Adminiſtra⸗ 


| tion, where an Executoz is named, and Bankruptcy is no 
material Oiſability; he ads en auter droit, and the Teſtato? 


hath intruſted him; but in Caſe of Non ſane Memory there 


| is an abſolute Neceſflity to grant Adminiſtration, 
2 Poohibition granted, 


Shelley's Caſe. Trin. 5 W. & M. 


| [2 an aaion on the Caſe againſt an Executoz, fo2 a Debt (5. 
due from the Teſtatoz, upon Plene adminiſtravit pleaded, Ik. 296. 


| ſeveral Points were declared and ſettled by Holt C. J. 
- 41 That 


——_— 


306 S. 
_ Eliz. That the Plaintiff muſt pzove his Debt, oz he ſhall xe. 
lowd. 243. cover only 1 d. Damages, tho there be Aſſets ; fo in this 
2 Roll. Abr. Caſe the Plea admits the Debt, but not the Quantity, 
| = 81. That all ſeparate Debts mentioned in the Jnventozy, ſhaj 
be accounted Aﬀets in the Hands of the Executo2 ; becauſe 
that is as much as to ſay, that they may be had on De. 
manding, unleſs the Demand of them oz Refuſal be pꝛoved. 
And that in Stritneſs no Funeral Expences are allowable 
_ againſt a Creditoꝛ, except fo2 the Coffin, Ringing the Bel, 
Parſon, Clerk and Bearers Fees ; and not koz the Pall o 
other D2naments, uſed in ſuch Caſes. 5 


Trin. jw. Holt C. J. Executo2 may juſtify Payment of a Statute, 
Caſes W. 3, When a Judgment is ſuſpended by Writ of Erroz, 
43. 5 | 


Harding and Salkeld. Mich. 5 W. & M. 


'(6.) FN an Aﬀion upon the Caſe againſt the Oefendant fo 
m_ Goods ſold, he pleaded in Bar, that he was an Exccu⸗ 
| to?, where the Plaintiff had charged him as an Adminiſtra⸗ 

toz; upon a Pemurrer, adjudged fo2 the JIlaintiff, fo? it 
was but in Abatement, it was ſaid this was well pleaded 
in Bar, as in; Rep. 32. and that upon Evidence, upon 
Ne unque Executor, he may give Letters of Adminiſtration 
in Pꝛoof 305. This was denied per Holt C. J. and Eyre, 
cæteris tacentibus; and Holt ſaid, that this notwithſtanding, 
he ſhall be charged; but he ſaid it is otherwiſe of Letters 
ad colligend' bona defuncti; but where one ſues as Execito?, 
the Defendant may plead by Way of Eſtoppel, that he was 
Adminiſtratoz, &c. 5 Rep. 32. 


Billinghurſt verſus Speerman. Taſch. 7 W. z. 


(J. FF an Executoz has a Term of leſs yearly Ualue than 
1 Salk. 297- 1 the Rent, in an Adion bzought in the Debet and Dei 
net, he may plead the Special Matter, viz. That he has 10 
Allets, and that the Land is of leſs Ualue than the Kent, 
x Salk. 307, und demand Judgment if he ought not to be charged in the 
317. Detinet tantum. | 3 
x Sd o By Holt C. J. and that Hale wag of the ſame Opinion, 
- Vent. 209, and it was but reaſonable, becauſe an Executo2 could net 
ane. wave fo2 the Term only; koz he muſt renounce the Exec 


186 25% tozthip in toto, 02 not at all. = 
= : | Williams 


\ 


2 -- Ir 
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Williams & al' Executors of Mellys verſus Crey. 
- Tack 


A Ction ſur le Caſe by Erecutozs, fo2 a falſe Return ok (8.) 
Na Fi. fac. in the Plaintiff's Teſtatoz's Life⸗time; it wo 5 
was moved in Arreſt of Judgment, that no Afton lay, be- 
cauſe it was only a perſonal Tozt to the Teſtatoz, and fo 
not within the Equity of the Statute De bonis Teſtatoris al- 
portat in vita. 4 E. 3. c. 7. cited, 1 Roll. Abr. 913. and 
Cro. Car. 297. it was adjudged that the Action well lap foz 
the Erecutoz, being within the Equity of the Statute. 
And per Holt C. J. Aition Sur le Caſe lies fo2 an Exect- 
toꝛ upon this Statute, foz an Eſcape out of Execution in 
the Teftatoz's Time; tho' it is a Ooubt in the Books, 
whether ſuch an Action lies fo2 Erecutoz, in Caſe of an 
Eſcape upon mean Pꝛoceſs in the Teſtatoz's Time. 


Bowyer verſus Cook. Mich. 7 W. 3. 


DE Plaintiff here had miflaid his Aion againſt the < g. ) 
Defendant, koz he was charged as Executoz, when; Mod. 143, 
he was but Adminiſtratoz; which was pleaded in Abate⸗ “ 
ment, and Exceptions were taken to the Pleading, &c. 

Holt C. J. In an Afton againſt an Erecutoz, the old 
Way was to plead Nunque Executor, ahd Nunque Admin. 
as Erecuto2s; but this is a dangerous Tay, and it is 
better to plead, that he is not Executoz, but that the Bi⸗ 
ſhop has granted Adminiſtration to him in this Caſe, and | C 
that pzoves him not to be Erecuto2 ; and then there is no 
Reaſon that there ſhould be a Traverſe : Indeed if the 
Defendant is ſued as Adminiſtratoz, and he pleads that 
there is a Will, and he is made Erecutoz, there ought to 
be a Traverſe, abſque hoc, that the Teſtato? died Inteſtate; 
but where he is ſued as Erecuto2, and he pleads that he | 
died Inteſtate, there needs no Traverſe, The Plea here = Sauna. 9 
is much better without it; fo2 he allows that he is charge- _— 
able as to the Right, but it is in another Manner than vonn 
have charged him, and ſhews ft to be as Adminiſtratoz, 
| Which is enough, being a full Anſwer to the Declaration 
be need not traverſe Adminiſtration as Executoz befoze, 
when you charge him in your Declaration only generally; 

| but you ought to reply, and ſhew what Aﬀ of _— 
| | | tion 
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(10. 
1 Salk. 98. 


„„ 


tion he had done; and at Common Law an Adminiſraty) 


was ſuable as Erecutoz. 


Page verſus Price. Mich. $ W. 3. 


Ction againſt an Executoꝛ in an inferio2 Court, and 
ſpecial Bail put in. It was removed by Habeas Cor- 


pus in C. B. and the Court held, he ſhould put in Bail to 


appear to a new Oziginal within two Terms, (but not at 
ter) noꝛ to pay the Condemnation⸗ money. 

Trin. 11 W. z. B. R. Holt C. J. ſaid, That in all Caſes 
where a Cauſe comes in by Habeas Corpus, the Defendant 


_ ſhall find Special Bail, fave in the Caſe of an Erecutoz, 


and that this they do in Favour and Indulgence to inferio2 
Jurisdictions. . 


Aſnton verſus Sherman & Ux Adminiſtrator of 


St: ) 


Caſes W. 3. 
153. 


Field. Mich. 9 W. 3. 


I NEbt on a Bond of the Inteſtate's; the Oekendants plead, 

that Field the Inteſtate, 5th of July, 5 W. & M. be. 
came indebted in 1001. to Rich. Wareing, fo2 which Warcing 
had a Judgment of 100 l. and 30 s. Coſts, and alſo a Judg⸗ 
ment to one Axtel; and they ſet fo2th ſeveral other Judg⸗ 
ments and Bonds, and that they have not Aﬀects ultra. The 
Plaintiff replies ſeverally to-the Judgments, as to Six of 
them, that they were kept on Foot per fraudem, and as to the 
two Judgments of Wareing and Axtell, that the Oeken⸗ 
dants had Aﬀets to ſatisfy him, beſides Goods to ſatisfy 
Wareing and Axtell de ſeparalibus debitis & damnis ſuis præ- 


_ dictis verſus ipſos Johannem Sherman & Mariam uxorem ejus, 


ſicut præfertur, recuperat'; & hoc petit quod inquirat' per pa- 
triam; whereupon the Defendant demurred ſpecially, be⸗ 


caule the Replication was double; Plaintiff joined in Oe⸗ 


1 Saund. 337. 


And Holt C. J. delivered the Opinion of the Court, and 
ſaid, the Defendant Erecuto2 has pleaded in Bar ſeveral 
Judgments ; the Plaintiff hath replied to them ſeverally, 
which he may well do; but then he hath not done well in 
this. De hath pleaded to ſome Judgments that they were 
kept on Foot by Fraud; and as to the other, that he has 
Aﬀets ultra; & hoc petit quod inquiratur per patriam; att) 
concluding to the Country is naught, becauſe the —_ 

5 | | ( 
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dant hath conkeſſed by his Plea already that he hath Aﬀſets 

ultra thoſe Judgments. Here you have daiven them to an 

ill Tſſue, which cannot be good; but becauſe the Pꝛece⸗ 

dents have been this May, as Handcock and Proud's Caſe, 

| Saund. 336. we will give the Plaintiff Leave to diſcontinue 

paying Coſts. After which, by Conſent of Parties, a 

Rule was given, that the Plaintiff ſhould have Leave to 

amend, paying Coſts. 2” 

Holt C. J. Tf A. imploys B. to wozk fo2 C. without 1 

marrant from C. A. is liable to pay fo2 it; an Erecuto? 266. 
is not liable to pay fo2 Funeral Expences, unleſs he Con⸗ 
| trafts fo2 it. OP 


Cage and Acton. Paſch. II W. 3. 
13% againſt an Adminiſtratrix to her Þusband fo2 Ar- C 12.) 
rears of Rent upon a Leaſe made to him in his Life- Cas W. 3 
tine, The Defendant pleaded, that befoze the Intermar- 
| riage between them he entred into a Bond to her, to pay 
{ ſo much Boney to her, her Erecuto2s, &c. upon Condi⸗ 
tion, that in Cale ſhe ſhould ſurvive him, he would leave 
| her wozth lo much Money; that he has not perkozmed the 
Condition; that ſhe has no Aſſets above 2001. which is a 
leſs Sum than that which he has bound himſelf to pay her; 
and that ſhe retained that in Part; upon which the Plain⸗ 
tiff demurred generally. | TT. | 
The Points in this Cale were Two: if, Whether 
Debt upon a Bond were of as high a Nature as Rent, ſo 
that an Erecuto2 might give it Pꝛekerence of Payment. 
2dly, Whether the ſubſequent Marriage were a Releaſe 
of the Bond; the Court, viz. Holt, Rokeby, Turton and 
Gould, agreed clearly, that Rent whether upon a Parol, o2 
Leaſe by Deed, was in equal Degree to a Bond, and Exe⸗ 
cutoꝛ might pzefer whom he pleaſed. 
But as to the ſecond Point in Mich. 11 W. 3. Rokeby 
being dead, the Court argued ſeriatim, and Gould and Tur- 
ton held, that the Marriage did not releaſe the Bond. 
Holt C. J. held clearly, that it was ertinguiſhed by the 
Parriage. But this Caſe went afterwards into Chancery, 
and there the Bond was conſidered as a Parriage⸗Agree⸗ 
ment. 2 Vern. 480. | | 
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Balk. 162, 


1 Vent. 335. 
Show. 294. 


Carthew 458. 


( 14.) 
Caſes W. z. 
496. 


ee 
The King werſus Sir Richard Raines. Mich, 
11 W. z. 


Nandamus iſſued to admit an Executoz to p2ove the 
Till of his Teſtatoz; the Biſhop's Chantcelloz re. 
turn'd, that he was a poo2 abſconding Perſon, by Reaſon 
whereof he refuſed to grant Adminiſtration, until the Par⸗ 
ty ſhould give Security to perkoꝛm the Uiltl, 8c. 
By Holt C. J. Where a Man is made Executs2, he 
cannot be ſued to Account but only in Reſpet of Creditozs 


and Legatees; fo2 the Reſidue is his own by the Common 


Law: And co it is of an Adminiſtratoz, becauſe by the Sta 
tute 31 Ed. 3. ſuch Adminiſtrato?2 is put in the ſame State 


and Condition with an Executoz: Mow as an Executo! is 


p2operly an Officer, 'tis reaſonable he ſhould take a Þe- 


miſſozy Oath, which is of common Right in all Cafes of 


Officers; but tis not lo to demand collateral Security, 
and the Oꝛdinary cannot put Terms upon him where the 
Teſtatoz hath put none; fo2 the Teſfato2 has thought him 
able and qualified, and he has a Tempoꝛal Right, which he 
cannot ſue fo2 befoze Pꝛobate of the Mill. 

Per Cur', A peremptoꝛy Mandamus was granted. 

But hereupon a Bill in Chancery was bꝛought again 
the Executoz, and that Court enjoined him from intermed⸗ 
dling with the Aſſets, any further than to ſatisfy the Le: 
gacy given to himſelf; fo2 in Equity he is but a Truſtee 
fo2 the other Legatees, and being inſolvent ought to give 
Security befoze he enter upon the Truſt. 


Atfield verſus Parker. paſch. 1 3 W. 3. 


N an Afton againſt an Executoz oz Adminiſtratoz, if he 

plead not all his Judgments, he loſes the Right of pr 
ferring them, and may be charged in a Devaſtavit fo? thoſe 
Judgments he has omitted to plead; of which vide a Calc 
well repozted in Hutton — fo2, the Pleading of the Judg 
ment is a P?oteion of the Aﬀets which you have 02 may 
have, until the Judgment be ſatisfied. And if one pleads 
five Judgments, and one of them be falſe oz fraudulent, 
you are ſaddled with the whole Debt. Per Holt & Gould. 


1 Wank: 


ieee 


5 


Wankford verſus Wankford. Intr. Hill. x Ann. 


N an Ackion of Debt upon two Bonds, the Caſe was 
I bꝛielly this; R. W. is bound to S. S. who makes R. W. 
his Executoz, and dies; then R. W. adminiſters ſeveral 
Goods, but dies befoze P2obate; the Plaintiff takes Admi⸗ 
nitration to S. S. and bzings his Aﬀion on the Bonds a- 
gainſt the Heir of K. W. And the Queſtion was, the Ob⸗ 


ligee having made the Obligoꝛ Executoz, and he having ad- 


miniſtred ſome of the Goods, tho' not pꝛoved the Will, 
whether that would amount to a Releaſe? : 
Holt C. J. It is a good Keleaſe as this Caſe ſtands; 
fo2 theſe Reaſons; becauſe by being made Executoz he is 
the Perſon, that is to receive the Boney due upon the 
Bonds befoze Pꝛobate; and as he is entitled to receive it, 


C15.) 
1 Salk. 299, 
304,325,306, 
&c. 
3 Salk, 162, 
165, 


he is allo the Perſon to pay it, and the ſame Perſon being 


to receive and pay, that amounts to an Extinguiſhment. 
'Tis true, this Kule doth not always hold; fo2 if the Obli⸗ 
go2 makes the Obligee, oz the Executoz of the Dbligee his 
Exrecuto2, that alone is no Extinguiſhment, tho' there be 
the ſame Pand to receive and pay; but if the Erecutoz hath 
Aſſets of the Obligoz, it is; becauſe then he is within the 
Rule; that the Perſon, who is to receive the Money, is he 
who ought to pay, and the having Aﬀets amounts to Pay: 
| ment: But if he has no Aﬀets, he is not the Perſon that 
bucht to pay, altho' he is the Perſon that ought to receive 
| it, Ik the Obligoz takes Adminiſtration to the Obligee, 
tho' there be Aſſets, this is no Extinguiſhment, and pet in 
that Caſe the ſame Perſon is both to pay and receive; the 
Reaſon is, becauſe an Adminiſtratoꝛ comes in by the Act of 
the Ozdinary, but an Executoz by At of the Party himſelf; 
| Ind where the Obligee dies, and his Executrir marries the 
| Dbligoz, this will not be an Ettinguiſhment of the Debt; 
but if a Feme Dbligee marry the Obligoz, it would extin- 
guiſh it, becauſe it would be a vain Thing fo2 the Pul⸗ 
band to pay Boney to the Wife in her own Right, but he 
might pay it to her as Executrir. Here the Obligee makes 
the Obligoz Erecuto2, and he adminiſters ſome Part of the 
Goods, and dies befoze Pꝛobate, the Debt is diſcharged; 
and this amounts to a Releaſe; fo2 by his Adminiſtring 
he hath accepted to be Erecuto2, and becomes a complete 
Crecutoz, and cannot afterwards refuſe to wave it: He 
may befoze Pꝛobate receive all Debts due to the Tefta- 

| = 


Plowd. 185. 
1 Cro. 372. 
1 Jon. 345 
8 Rep. 136. 
1 Leon. 320. 
1 Sid. 79. 
Moor 236. 
1 Inſt. 264. 
1 Roll. 917. 
5 Rep. 28. 
9 Rep. 97- 
1 Mod. 213. 
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to2, pay Money, releaſe and maintain any poſſeſſozy Adion 
as Trover, oz Treſpaſs ko: Goods of the Teſtats? talen 
fince his Death, and he map avow fo? Rent due after the 
Teſtatoz's Death, but not befoze: And the Right of an 
Erecuto? is not like that of an Adminiſfrato?, which is ye. 
rived from the D2dtnary, fo2 it is entirely by Uirtne of the 
Will, and the Pꝛobate gives him no Right; either to his 
Office 02 an Action; he may being an Acton befoze Pꝛobate. 
tho' an Adminiſtratoz cannot befoze Letters of Adminigtg. 
tion granted; indeed he can't pꝛoceed in ſuch Action 4-51; 
Pꝛobate of the Mill, it being convenient in other Reſpers, 
but not to give him a Right. Where an Erecuto? i; 
made, and he never intermeddles, he may refuſe whether 


he will adminiſter o2 not; and if ſeveral Executoꝛs are ap 
pointed, they may all refuſe; but ik ane adminiſters, the 


Reſt cannot refuſe the Trecutozſhip; but they mut all be 
named in Actions brought in Right ok the Teſtatoz, and 


notwithſtanding ſuch Refuſal, any of them may releaſe a 
Debt; and if the refuſing Erecuto2 ſurvive thoſe who ated, 
and Adminiſtration is granted to another, it is void: But 
ik ſuch refuſing Executoꝛ come into Court and refuſe, in 


that Caſe Adminiſtration may be committed to another, 


And when an Executo? dies after he hath adminiſtred, and 
befo2ze Pꝛobate, an immediate Adminiſtration ſhall be grant- 
ed; and if he makes a Will, and another Executog, ſuch 
Erecuto? can never be Executoz to the firſt Teſtatoz, be. 
cauſe he cannot p2ove the Mill, fo2 he is not named in the 
Clill of the firſt Teſtatoz, and no Perſon can pꝛove his 
Will but he who is named therein; though if the firſt Ere: 
cutoꝛ had p2oved the Mill, then his Erecuto2 would habe 
been Erecuto? to the firſt Teſtatoz, becauſe the Pꝛobate of 
the Mill would have been a Continuance of the firſt Ere⸗ 

cutozſhip. Upon the whole Matter, the Executoz in this 


Caſe having adminiſtred Part of the Goods, tho' that 


Executozſhip was determined by his Death, yet he being 


once Executoꝛ by his Adminiſtring, that operated as a Be 


leaſe of the Debt; and afterwards he dying befoze Pro 
bate, the Jnability of his Erxecuto2 to continue the Erecl! 
tozſhip will not alter the Caſe, fo as to revive this Debt. 

The Chief Juſtice alſo held, that when the ©Obligc: 
makes the Dbligo2 his Erecutoz, altho' it is a Diſchatge 
of the Aﬀion, the Debt is Aﬀets; and the making him 
Erecuto2 does not amount to a Legacy, but to Payment 
and a Releaſe. Jf A. be bound to B. in a Bond of 100 


and then B. makes A. his Erecutoz; here A. has afual! 
4 recelven 
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received lo much Money, and is anſwerable fo2 it; and if he 
does not adminiſter ſo much, it is a Devaſtavit. 


| Rouſe werſus Etherington. Paſch. I Ann. 


Ction of Debt in C. B. againſt two Executoꝛs; a Writ ( 16.) 
K of Capias iſſued againſt both, but one only appear'd, « Salk. 312, 
and Judgment was had againſt both of them; upon which 3'3- 

| he that appeared bꝛought his Writ of Erroꝛ in this Court. 

Holt C. J. It Debt be b2ought againſt ſeveral Execu⸗ 

tos Defendants, and one appears, and the other makes 

Default upon the grand Diſtrels, the Court may pꝛoceed 
| anainſt the Executs2 appearing; and ik the Plaintiff reco- 
| ver, Judgment ſhall be againſt all the Executo2s fo2 the 

| Goods of the Teſtatoz. And on a Capias in Debt by Sta- 953: _ 
- tute, where a Cepi is returned as to one Defendant, and Cs at 
Non eſt inventus us to the reſt, the Plaintiff ſhall p2oceed 743, $9:- 
againſt him that appears, and have Judgment againſt all; 
fo2 the Default upon the Capias is the ſame as on the 
Gꝛand Diſtrels. And here the Judgment being againſt 
both the Executozs, one only ought not to bzing the Writ 
of Erroz, koz tis to the Damage of them all; and though 
the Coſts are adjudged againſt him that appeared, they are 
but acceſſow to the pzincipal Judgment, which cannot be 

. reverſed as to them alone; 
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Jenkins && Ux. verſus Plume. Hill. 2 Ann. 


PURE Aſſumpſit by Husband and Mike Executozs, (17.)- 
| who declared quod cum the Defendant was indebted to : l 207. 
them in 201: as Executoꝛs of the laſt Mill and Teſtament 
of J. S. fo2 Money had and received to their Ale as Exe⸗ 
cuto2s, he pꝛomiſed to pay, &c. Non Aſſumpſit was plead- 
ed, and the Plaintiffs were nonſuited, Now the Queſtion 
— upon Stat. 23 H. 8. c. 15. whether they ſhould pay 
-its ; 3 | | | 
Per Cur. The Plaintiff ſhall pay Coffs; Fo2 the Receipt 
being ſince the Death of the Teſtatoꝛ, if it was by the Con- 
(ent of the Erecutoz, it is the Receipt of the Txecuto2; on 
the other Side, if it was without his Confent, pet now 
the bzinging of this Adion is a Conſent. = 
Holt C. J. ſaid, That if the Goods of the Teſtatoz be 
taken and converted befoze they come to the Þands of the 
| 4 L | Executoz; 
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(18.) 
6 Mod. 125, 
126. 


S. C. 1 Salk. 


SR 
I Saund. 219. 
1 Sid. 397. 
1 Lev. 231, 
A 


S et SR Des ; 


Executoz, He ſhall not pay Cofts upon a Nonſuit- in a 
Action bzought fo2 thele Goods, fo2 they were never Aſets, 


Berwick verſus Andrews. Hill. 2 Ann. 


"Rror of a Judgment upon Nil dicit in the Common 
; Pleas, The Caſe was, Erecuto2 bꝛought an Axion 
upon a Judgment obtained by the Teſtatoz, ſuggeſting q 
Deyaſtavit in the Life-time of the Teftatoz. And it was ob⸗ 
jeed, that this carried it a Step farther than W heatly and 
Lanc's Caſe in 1 Saund. fo) there the Adion was bought 


by the Party to the Judgment, and to whom the Wrong 


was done; whereas this is, firſt, by one that is no Patty 

to the Judgment ; fo2 if he would ſue Execution upon this 
Judgment, he muſt have firſt made himſelf Party by a Judg⸗ 
ment on a Sci. fa. and next, by one to whom the Lort was 
not done; and this is a perſonal Tort, that ought to die 
cum perſona. And that this Matter ought not to go a Step 
farther, vide 1 Vent. 313. 2 Lev. 145, 209. 3 Keb. 735, 
797. That fuch Action will not lie upon a Bond ſuggeſting 
a Devaſtavit, and it being fo2 a Wrong done to the Tefta: 
to2, an Aﬀion ought not to lie fo2 it fo2 the Erecutoz, no 


- maze than it would lie againſt an Executoz de ſon Tort, till 
30 Car. 2. c. 7. | | | 


( 19.) 
Mod. Caſ. 
142, 144. 


* 


The Reco2d of the Caſe of Wheatly and Lane was bought 
into Court, agreeing exackly with this Declaration, and the 
Plaintiff had Judgment. | 1 


N Smith ver ſus Harmon. Daſch. 3 Ann. 


* a Scire facias ſued out by an Erecuto2, on a Juds- 
ment recovered by the Teftatoz, who died befo2e the 
Return of the Writ of Enquiry of Damages, to ſhew Caul: 
why Damages ſhould not be affefſed, and Judgment final 
given againſt the Defendant, alſo an Erecutoz, accozding 
to the Statute 8 & 9 W. 3. c. 11. by which, if any Plaintif 
happen to die after an Jnterlocutozy Judgment, and befo!! 
final Judgment obtained, the Action ſhall not-abate by rei: 
ſon thereof, if ſuch Action might be oziginally p2oſecuted ?! 
maintained by the Erecuto2 oꝛ Adminiſtratoz, &c. who may 
have a Sci. fac. againſt the Defendant, oz if he be dead, a 
gainſt his Executoz, 8c. The Defendant pleads an extti 
oꝛdinary Plea, to which the Plaintiff demurs generally. | 
| 1 | 


* 


_ 


— 


Holt C. J. This Statute has now eſtabliſhed the Inter⸗ 
ſocuto2y Judgment, and it never was the Intent of it that 

the Erecutoz ſhould ſay moze than the Party himſelf might 
have ſaid, fo2 its Peaning was to put the Executoꝛ in the 

| ſame Condition with the Teſtatoz. And here the Defen- 
dant, who is an Executoz, pleads in Bar of the oziginal 

| Afton, which lies not in his Mouth ta do. There can be Keb. 55, 
nao Miſchief to the Executo2 in this Caſe, becauſe Judg- 3'*, = 
ment ſhall be given, that rhe Plaintiff do recover de bonis Raym. 16, 
'Teſtat. and in like Manner of Coſts, and it ſhall not be as 5s. 
uſually, of Coſts of Goods of the Teſtatoz (i, ac fi non of id. 131. 
the Erecutoz's Goods ; but fuch Judgment ſhall be as ſhall | 
only affet the Aſſets, fo? it ſhall be juſt as if final Judgment 

had been againſt the Teſtatoz in his Like⸗time. Then if he 

be ercluded from pleading here, he does not admit Aſſets; fo 

he is as much at large, as if the Judgment had been aſtu⸗ 

ally compleated in the Teſtatoz's Life; and ſure the Debt, 

the Right whereof now appears on Reco2d, is of a higher 

Nature than Debt upon a Bond, though the Quantum of it 

be not aſcertained. Ik an Executoz voluntarily pay a Sta- And. 208, 
tute, befoze a Judgment had againft the Teſtatoz, it is a 209. 
Devaſtavit ; but if after the Teſtatoz's Death Execution be 
taken out and erecuted, he may plead it to a Sei. fac. upon 

the Judgment, becauſe he could not hinder Execution. 

And Powel J. agreeing ſaid, that if in Aﬀion of Account 
Judgment is, That the Defendant ſhall account, a Scire 
facias lay fo2 the Executoꝛ befoze this Statute, yet the Par⸗ 
ty could plead nothing againſt the firſt Judgment. | 
Per Holt C. J. The Sci. fac. bꝛought in this Caſe is not 
ſo good as it ſhould be; fo? it ſhould be ad audiend. Judi- 
cium, that is giving the Parties Day to come and hear the 
Judgment of the Court. At another Day, none appearing 
| fo2 the Defendant, EN | 
The Plaintiff had Judgment. 
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Fairs and Markets. 


Symonds verſus Durridge. Trin. 6 Ann. 
Cx.) M an Action of Treſpaſs, the Defendant pleaded, that 
there was a Market held there, and ſo juſtifies; To 
which the Plaintiff demurs. 
Eyre pro Defendente. As to the Mant of averring 
that it is a Market either by Charter o2 P2eſcription, the 
Right of the Parket is not in Queſtion ; but it doth ap: 
pear by the Pleading that there was a Market held, which 
is a ſufficient Juſtification. Den v. Oliver, 2 Cro. 4;. q 
Lo2d of a Parket map maintain an Action fo2 being di⸗ 
ſturbed in taking of Toll, without ſhewing his Title to 
the Market. 3 Lev. 190. | | 
Holt C. J. If a Man take upon him to hold a Parket, 
it is no Matter whether he hath a Right oz not; that will 
licence all that come there. | TE 
Powell J. Pou have held a Parket, but now to puniſ 
them you would diſclaim, which you cannot do; ko; how 
can you hold a Market, and let no Body come there: 
Per Curiam: Judgment fo2 the Defendant. 


Burdett's Caſe. Trin. 8 Ann. 


P. Treſpaſs, the Defendant juſtified as Clerk of the 
Market within the Diſtrict of White-Chapel, fo2 a Ol 
ſtreſs fo2 not uſing Mealures marked accoꝛding to the Stan: 


dard of the Exchequer. : | 
Holt C. J. held, that the Clerk of the Market could 


not have Power to eſtreat Fines and Amerciaments, other. 
wiſe than as a Franchiſe. And it is moze reaſonable the 
Clerk ſhould bzing the Standard with him, than that the 
People ſhould follow him, oz attend at a Place out of the 


Market. 


1 


FEES 


| 
| 
[ 


— — a © -& — we + 
4 - - © <<, 
_- — 
— 
. 
— 5 9 ww 4+. ., - ww = . — - . 
- _ A. a w 44. * —— — n 23 2 e 

* 8 122 328888 
* _ 3 
8 5 


Pope and Hayman. Mich. 5 W. & M. 


N an Afton againſt a Shetiff fo2 his Fees, it was ob⸗ ( 1.) 
- jexed that this was a Ca. fa. which was not a Satil⸗ Sin. 363- 
kation, and that the Sheriff was not to have a Fee, 
but upon a Satisfa#ion, and the Statute does not 

give any Fee to the Sheriff, but only permits him to take 
a Fee not exceeding ſuch a Rate; and ik the Sheriff in 

this Caſe ſhall have a Fee on a Ca. (a: then if two are bound, 
and Judgment againſt both, and they are both taken in Er⸗ 

ecution, there will be two Fees to the Sheriff, where the 
Party has not any Satisfaction. 
per Curiam, the Uſage has always been ſince the Sta- 
tute of 28 Eliz. to take a Fee upon a Ca. fa. and ſuch a Fete 

is allowed to the Sheriff fo2 his Trouble which he had in 
the Execution; and therefoze if there be a ſecond Execution, 
he ought to have a Fee fo? that alſo fo2 his Trouble as well 
us for bis eſt. ©: oo : 
| And per Holt C. J. An Aﬀion would lie fo? his Fee, fo} 

the Law permitting him to take it, makes it a Duty. 

| Agreed in this Caſe, that the pzinted Books are miſta- 


ken, fo2 the Roll is Anno Eliz. 28. and the Statute 18 
Anno + 


Burdeaux verſus Dr. Lancaſter. Hill. 9 W. 3. 


ThE Plaintiff had his Child Baptized at the French ( 2. ) 
1 Church in the Savoy, and the Defendant being Uicar * Salk 332, 
of St. Martin's, together with the Clerk, libelled fo2 Fees *** 
= to them; on which the Plaintiff moved fo2 a Pꝛohibi⸗ | 
By Holt C. J. Nothing can be due of common Right; 
Lyndewode ſays, it is Simony to take any Thing koz 
Chiiſtning oz Burying, unleſs it be a Fee by Cuſtom ; but 

then, a Cuſtom ko? any Perſon to have a Fee fo2 Chaiften- 

ing a Child, when he does not do it, is not good; fo? tis 

like the Caſe in Hobart, where a Perſon dies in one Pariſh, 

and is buried in another, the Pariſh where he died ſhall 

not have a Burying Fee. Ik the Defendant hath a Right 
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1 Salk. 333. 


29 Elia. c. 4. 
2 Sid. 155. 
1 Vent. 351. 
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Skin. 357, 
$58. 


to Chaſſten, he hould libel ko that Right, and not ag je 
has done, oY = 

Where a Cuſtom is denled, Pꝛohibition ſhall go, and i 
is ſaid, that Burials at Common Law ought to be in the 
Church-yard, and without Fee. OD 


Tyſon verſus Paske. Mich. 4 Ann. 


9178 was an Action of Debt bzought by the She: 
J Äritf fo2 his Fees, on erecuting a (Writ of Elegit; and 
it was objeited, that this Caſe was not within the Statute 
29 Eliz. fo2 the Execution is not compleat, and the Plain: 


tiff cannot enter, but muſt bzing Ejeckment. 


Holt C. J. There is the ſame Reaſon fo2 demanding al 
Fees fo2 erecuting an Elegit, as an Extent; upon Elegi 
the Sheriff returns, that he has taken an Inquiſition, er. 
tended the Lands, and delivered them to the Plaintiff, and 
there is a Liberate in the Body of the Writ, ſo that the 
Plaintiff on this Return may enter; foz thereby he be⸗ 
comes Tenant by Elegir, and may maintain an Ejetment, 
and aſſign his Intereſt upon the Land. The Execution 


is compleat and perkec, and the Plaintiff's being put to 


an Ejeckment is no Reaſon againft it; fo2 in Caſe of an 
Ertent upon a Statute, where the 1.iberate is diſtinf, he 


cannot enter by Fozce, though he may without it; and o 
he may hete, 


— 
2 


—— 


FELONS GOODS. 
Jones werſus Aſhurt. Trin. 5 W. & M. 


of a Han who was executed fo Robbery, Upon &. 
vidence it appeared, that whilſt the Felon was in Nev- 
gate he made a Bilt of Sale of the Goods mentioned 


1 Aſtion ot Trover fo divers Goods ſeifed by the Sheriff, 


in the Declaration, to the Intent to make P2oviſion fo? 
the Plaintiff, being his Son. | 


By Holt C. J. The Bill of Sale was ruled fraudulent, 


dos thaugh a Sale bona tide, and foz a valuable G_ | 
| 9 
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tion, would have been good, becauſe the Party had a Þ20- 
perty in the Goods till Convition, and ought to be main. 
tained out of them; yet ſuch a Conveyance as this cannot 

be intended to any other Parpole than to pzevent a Fozkei⸗ 
ture, and to defraud the King. And no Countenance ought 

to be given to ſuch a Contrivance, where a Man having 

gained a conſiderable Eftate by Robbery, when he is de- 

tefted, he would give it to his Poſterity. _ 

The Plaintiff was notiſuited. | 


F E L 
B. R. Mich. 1 Ann. 


Aagen Swenſden was indicked fo? forcibly taking, State Trials. 

carrying away, marrying and carnally knowing 
: P. R. a Uirgin, having an Eftate, &c. 

Holt C. J. ſummed up the Evidence, and gave 

the following Direftions to the Jury. 

I. Pou are to know that if ſhe was taken away by Foxce, 

and afterwards married, though by her Conſent, yet is he 

guilty of Felony, fo2 ft is the taking away by Fozte that 

_ the Crime, if there be a Marriage, though by her 

2. In the next Place it is to be obſerved, that ſhe was 

taken by Fozce, and a Stratagem was uſed to give an Op⸗ 

poturtity thereunto, and the Arreſt was but a Colour. 
3. Pot may conſider upon the Evidence, how far the 

Paiſoner was concerned in the firſt Fozꝛce. It is true, he 

was not at the Arreſt, and did not appear till ſhe was 

bought to Hartwell's Þortſe; and under the Pꝛetence of 

{ bailing her, ſhe was carried to the Une Tavern, where 

there was a Piitſon ready, and the Marriage was had in 

ſuch a Panner as von have heatd, Now it is left to you 

to determine whether the Watriage was not the End of the 

Arreſt? And if fo, how ft could be poſſibte fo2 ſuch a Force. 

to be committed to cffeft the Pꝛiſoner's Deſign, and he not 

pꝛivy to it: | | 

4.᷑. If it can be imagined he was not pꝛivy to the colour- 

able Arreſt, yet ſhe was under a Foꝛce when he came to * 
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an? 


Fines and Amerciaments. 


"a 
4 


is a forcible Taking by him at Hartwell's Þouſe, 
though when ſhe was at the Wine Tavern ſhe did expꝛels 


x Salk. 55. 


1 Lill. 89. 


Term Mich. 
| 11 W. z. 
"| Caſcs W. 3. 
1 giv. 


————— 


at Hartwell's Poule, and from thence ſhe was tatried jy 


Force into the Uine Tavern, where ſhe was married: Tha; 
and 


her Conſent to be married, pet it appears even then fe 


was under a Fo2ce, and had no Power to help herſelf. She 


was alſo under a Fozce when ſhe was carried to Blake's and 


put to Bed; nay when ſhe was carried to the Juſtice af 
Peace, even then ſhe was under a Fozce, and all that ge 
ſaid was not freely, but out of Fear; ſuch a Fear would 
avoid any Boud, fo2 ſhe was under Impziſonment. Put 
However, if the firſt Taking was by Fozce, and ſhe had coy: 
ſented to the Parriage, the Offence is the lame, it is fe: 
lony. Pe was conviſted and executed. 


* * — * e 8 FY 8 
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Fines and Amerciaments. 


The King werſus Mayor of Herttord. Mich 


A 


ſues were returned upon thꝛee ſeveral Diſtringass. ꝙo⸗ 

tion fo2 a Rule to eſtreat them. : 

Et per Holt C. J. If it be an ertraozdinary Caſe, 

we can make a Rule to. that Jurpoſe, but otherwiſe the 

curſe of the Court is to ſend them up into the Erche- 

quer at the uſual Times, (viz.) the laſt Days of the two 

Iſſuable Terms. But there being nothing extrao2dinary 
here, the Motion was denied. | 


Per Holt C. J. A Fine ought to be abſolute, and not 
conditional; and therefoze a Fine, unleſs ſuch a Thing be 
done in futuro, is void. By Common Law a Fine fo? not 


T an Inkozmation in Nature of a Quo Warranto, Ir. 


_ repairing of the Þighway, was koz the Default in not rr 


pairing the Highway, and ought to be abſolute ; but by d 
late Statute the Fine 1s to go towards the Repair. 


5 1 =: Fin 


FIN ES of LANDS. 


5 Jones verſus Morley. Trin. 9 W. 3. 


b ÞE husband and Wife by Indenture between (.) 
E 7 | them and others, bearing Date in January, cove- Carthew 


nanted to levy a Fine of Lands, as of the next 412. 
Hillary Term, and declared the Uſes thereof; and 

a few Days afterwards there was another Jndenture of 

Covenant executed by the Husband and life only; after 

| which the Fine was levied accozdingly in the ſame Hillary 

Term, in which both the Indentures did bear Date. Now 

| the chief Queſtion was concerning the Operation of the 

Fine on theſe Deeds. 

Holt C. J. Chere a Deed is made between ſeveral Per⸗ 

ſons to lead the Uſes of a Fine, and afterwards a Fine is 

| levied of the ſame Lands, but is different from the Deed 

in the Circumffances of Quantity of Acres, Time of levy- 

ing, 02 Parties to the Fine; pet it ſhall operate to the = Lev. 145. 


Uſes of that Deed, unleſs a contrary Intent o2 Agreement * Vet. 4 


intervening between the Deed and the Fine be proved; Roll. Abr. 


and here Pꝛoof of a Parol Agreement that the Uſes ſhould 7459, 231. 
be otherwiſe, ſhall be admitted, becauſe of the Uariance, ?%7.***. 
But if the Fine is purſuant to the Deed which leads the 240 ; 
Uſes thereof, and they agree in Circumſtances, in ſuch Caſe 
no Parol Averment- of any other intervenient Agreement, 


can be admitted againſt ſuch Deed; though a ſecond Deen 


© of Uſes, intervenient and agreeing allo in Circumſtances 


with the Fine, ſhall control the firſt. But the firſt Deed 
cannot be controlled by any other Deed made after the Fine 
is {cvied, much leſs ſhall any ſubſequent Agreement by Pa⸗ 
rol control any pꝛecedent Deed. - And in the pꝛincipal Cale 
ir this ſecond Writing is not pꝛoperly a Deed, becauſe not 
made between all the ſame Parties, it will then amount to no 
moze than an Agreement put into Uriting ; and if ſo, then 
it is no other than a Parol Agreement, which cannot be 
admitted againſt the firſt Deed. | 
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Anonymus Hill. 12 W. z. 


8 T Common Law, Fines were levied on any Oziginal 
z Salk. 168. . Writ; as upon a Writ of Entry, o2 of Right, &. 

as well as npou a Writ of Covenant; and mſght be levied 
| of any Thing fo2 which a Præcipe quod reddat oz permittat 
38 Ul. 8. c. 19. Iies: And they are leviable in the Counties Palatine, &. 
2 3E. 6. hy Statutes. Alſo by the Common Law all Fines were le. 
28. vied in Court ; but now ſince the Statute 15 Ed. 2. Can: 

miſſioners may be empowered to take them. Per Holt C. J. 


Fazacharley verſus Baldo. Trin. 3 Ann. 


S 2, 132 this Caſe it was held by Holt C. J. Chat if a Writ 
zan ok Erro2 be bꝛought in this Court to reverſe a Fine l. 
vied in C. B. the Recoꝛd of the Fine itfelf:is never removed 

Hither, but only a Tranſcript of it. But if we adjudge it 
erroneous, then a Certiorari goes to the Chirographer to 

.Certify the very Fine, and when it comes up it is cancelled 


See Diſcent and Uſes. 


. 


FISHERY. 


Smith ver ſus Kemp. Trin. 4 W. & M. 


1. i 

2 cas 'M N an Afton of Treſpaſs Vi & Armis, fo2 taking Fiſhes 
— abs] ex libera Piſcaria ſua, upon Mot Guilty pleaded, and 
Gerdidt fo2 the Plaintiff, it was moved in Arreſt ol 
| | Judgment, that he who had libera Piſcaria could ns: 

5 maintain Treſpaſs. VF 
F. N. Biz, Holt C. J. There is the ſame Writ in the Regiſter, ad 
4 E. 3. 11. likewiſe in Fitzherbert; and · there are thꝛee So2ts of fi 
ries. 1. Separalis Piſcar ia, where he that hath the Fiſh? 
is Owner ok the Soil; and therefoze tis a good Plea i 
an Atton bꝛought by him, that it is liberum tenementum of al 
other. 2. Libera Piſcaria, which is where the Right of — 


© 


— - — j 
— : f 


L 


a 1 
ing is granted to the Gzantee, and ſuch Gzantee hath a | 
P2operty in the Fiſh, and may bing a poſſeſſozy Acton fox f 
them, without matzlug any Title, 3. Cammunis Piſcaria, | 
and this was to be rolembled ta the Cate of other Common. | 

And though it was inſiſted, that the pzoper Remedy here [ 


was a ſpecial Aion on the Caſe fo2 the Wirong done; 4 E 3. 12. 
Per Cur', Trebpaſs was mesught for fiſhing in Libe- | 

ra Piſcaria, and it does not appear by the Book but the Ac⸗ | 

tion was qugintgainable ; but ac kt be a Fault, it is curepſby 


the Qerdik. | | | | 
The Phalakiff had Fudgingit, 9 | 


IA 06m at 


Gipps uerſus Woollicat. Paſch. 9 W. 3. 


2 \ Eine 1 — C) 
£ ace 777 fiſhing in Separali Piſcaria, and allo in the s 65, 
1 Phintift,s Fuce Fiſhery. As i be Separal Pl. 


Na. 


92 


caria, the Defendant was fund Not Guilty. and as to the 
free Fiſhery, the Jury found a Spectal Aerdick. 
Holt: C. J. It has begn;latelp;anjungep, that a Separate 
Fiſhery, and Free Fiſhevy are all one; und zit he had the 
Land tavered with Mater, uhy ſauldihe not haue he Fiſhe- 
| 4p? Byithe Szaut at it, the Soll paſſes; and there ip;a Davis x5 
Difference between a Fiſherv and auſtee Wiavegn. amc: 
Opinion, that where the Owner ok -the Soil hath a Highteto 3. 4. 1 
ſih with others, he may haue an Afton of -Treſpats, tho 4. H. t 
it doth not lie fo2 one who has but a Liberty to fiſh; and al⸗ 
though he might have Clauſum fregit, & in aqua ſua piſcatus, 
vet Jithink @Trefpaſs-{jes:: And if it · be not pꝛoved other- 
wiſe, we will intend it his Separate Fiſhery of Common 
Right. 3 5 valk.,357- 
The Subjeck hath a Right to :;fiſh.in all -Navigable Bi. 
vers, 4$:he; has to fiſhing; inithe-Seq. Per Holt C. J. 


41 © 0p 8 * 
— r OY LEO TT ey 
— 2 — 2 1 4 — 


—— 


Foereible 


Ct.) 


$ Mod. 443. 


2 Brownl. 
266. 
2 Bulſt. 139. 
2 Inſt. 380. 
Bro. Faux 
Impriſ. 32. 
Dett 16. 
Execution, 
135, KC. 


C2.) 
2 Salk. 587, 
388. 


* 


1 Sid. 287. 
2 Keb. 571. 
Dyer 122. 


Forcible Entry. 


Dom. Rex ver ſus Harniſſe. Trin. 11 W. ; 


9 * O a Vi Laica removenda, a Parſon had fox. 
bly ſeiſed the Church, and upon an Inquiſition 


the Fozce was found, but the Juſtice of the Þeace 
did not peſently reſtoze the Poſſeſſion, (as he 
ought to have done) but had a Recozd of it made up, and 
_ the Delivery of the Poſſeſſion fo2 two oz three 
ears. 5 6 
And now all this Matter appearing to the Court, it be: 
ing removed hither by Certiorari, they were of Opinion, 


that this Pꝛoceeding was irregular, and that Reftitutign 


ought to be awarded. : 

Holt C. J. J ground my Opinion upon the Authozity in 
D2. Bonham's Caſe, 8 Rep. which ſays, that the Commit. 
ment muſt be immediately. So upon the Statute of H. 6 
of. fozcible Entry, when the Fozce is found by the Tnquiſ: 


tion, Reftitution muſt be immediately. The Reaſon of one 


Caſe is the ſame with the other. 
Per tot. Cur: Let Reſtitution be awarded, 


The Queen werſus Winter. Paſch. 4 Ann. 


N Inquiſition being taken by Juſtices of Peace, and 
a foꝛcible Entry and Detainer found, a Warrant was 
granted by them to reſtoze the Poſſeſſion ; which was {ul 
pended by a Certiorari iſſued; whereupon the Dekendant 
made a Motion fo2 a Procedendo 
Holt C. J. here ſaid, that if the Party, againſt whom 
the Inquiſition was found, would traverſe the Fozce, that 
was always a Reaſon to ſtay Reſtitution ; and that it had 
been held a Superſedeas to the awarding it: And all Jnqul 
ſitions of Office are of common Right traverſable. And if 
in Caſe of an Inquiſition of fozcible Entry taken befoz d 
Juſtice of Peace, the Defendant tenders his Traverſe im 
medfately, the Juſtice muſt adjourn to another Day, and 
award Pꝛoceſs to return a Jury thereof. Jn Sir Richard 
Bray's Caſe, an Jnguiſition found a fozcible Entry, _ 
2 - 


—TFORESTALLING 325 


2 
_ 7 


Dekendant offered immediately bekoze the Juſtice to traverſe 
the Fozce; the Juſtice refuſed the Traverſe, and granted 
Reſtitution ; but Kelyng C. J. granted Re-reſfitution. 

See Entry. 5 


Foreign Attachment. 
Maſters ver ſus Lewis. Trin. 6 W. & M. 


of the Archbiſhop as Ozdinary, and A. B. is ſum- 
money to come in as Garniſhee, and pending the 
Attachment, and befoze Condemnation, an Action 
is bought in B. R. and upon the Trial, this Attachment 
was given in Evidence. 

And it was ruled by Holt C. J. that pending the Attach- 
ment, if an Aﬀton is bꝛought, the Attachment is not Evt- 
dence ; fo2 no Pꝛoperty is altered till Condemnation. 


5 5 T Guildhall ; an Attachment is made in the Hands skin. 516 


| FORESTALLING. 
The King werſus —. Mich. 3 W. & M. 


Holt C. J. held on Trial at Niſi Prius, that the Par⸗ 
ty was not guilty; fo2 Billinſgate was a Market Time 

'= out of Bind, and lo the Party was acquitted : and 
by him, were it otherwiſe, all the Fiſhmongers were liable 


15 855 fo2 kozeſtalling by buying Fiſh at Bill inſgate. 1 Show. 294. | 


to Pꝛoſecutions. | 
Note; This was at the Inſtance of that Company againſt 
© © poo? Woman that cried Fiſh, 7 


4 3» F O Rs 
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ot 


Farreſl. 1 50, 
151. 


Skin. 353. 


no Body, and infer from thence, that it is no Crime to 


Day-of his Marriage, was, if ſich Agreement ought to be 


- er Opinion, (fo2 there was a Diverſity of Opinions, and his 
own was econtra) when the Agreement is to be 3 


The Queen verſus King. Hill. 1 Ann. 


PO an Indickment of Fo2gery fo2 fozging a 
Bond, removed out of London to this Court, and 
J} demurred to here; ſeveral Exceptions were taken 

— to the Wozds of the Jnditment. | 

By Holt C. J. The Mods falſo fabricavit are as much 
as to ſap, that the Defendant being a falſe and malicious 
Man did kalſly fozge; and though ft could not be Obligate- 
rium, if it was fo2ged, £02 it is not in Truth binding, pet 
in Shew and Appearanee it is, and that is enough; becauſe 
it is an Obligation, though a falſe one. Beſides, theſe 
Bonds are not merely void by the Statute, but only void: 


able; and therekoze the Special Matter ought to be pleaded, 
and not Non eſt factum. Pou mayſay that a foꝛged Bond binds 


fo2ge ; but that will not do. 


Judgment fo2 the Queen. 
| See Indictment. 


Frauds and Perjuries. 


Peter and Compton. Trin. 5 W. & M. 

ÞE Queſtion upon a Trial befoze Holt C. J. at 

Niſi Prius, in an Action W the Caſe, upon an 

| Agreement, in which the Oefendant pꝛomiſed fo? 
one Guinea to give the Plaintiff ſo many at the 


- Writing, fo the Martiage did not happen within 3 
ear? 
Holt C. J. adviſed with all the Judges, and by the great. 


F< 


Fraudulent Sale. 3 327 


upon a Contingent, and it does not appear within the A⸗ 
greement, that it is to be perkozmed after the Pear, a Note 
in Writing is not neceſſary ; but when it appears by the Te- 
no2 of the Agreement that it is to be perfo2med after the 


| Pear, there a Note is neceſſary. 


Aſtley verſus Child. Trin. 7 W. 3. 


; ectment. The Plaintiff pꝛoduceth an Aſügnment of a Com. 340. 
SZ Leaſe from Foſter to his Leſioz, and it was allowed tg 
be read fo2 Evidence, without p2oducing the oziginal Leaſe; 
The Caſe was, that one Golding 11 Martii 1692, in Con⸗ 

E ſideration of a perſonal Eſtate bzought by his Mike, as 
Uidow of a kozmer Þusband, to Part whereof her Chil- 

| d2en were fntitled, aſſigns to Barton, in Truſt fo2 his Wife, 
during her Like, and after fo2 the Childzen: And he 23 
Martii moztgageth to the Defendant fo2 good Conſidera- 
tion; and after fo2 moze Money releaſeth the Equity of 
Redemption. | 5 

Holt C. J. ſaid, It was very ſtrong Evidence of a Fraud, 
it was but voluntary; fo2 the Childzen were not bound by 
= Aſſignment, no2 barred of their Shares of the perſonal. 

ſtate. - | 

Quer. non pros. 


AW 


| Fraudulent Sale. 


Sanders ver ſus —. Trin. 7 W. 3. 


"N ©ovs were taken in Execution in the Poſſeſſion of skin 586. 
Sanders, who had them by Uirtue of a Sale from 

| Gulſton, upon which Sanders bꝛought an Adtton. 

The Defendant inſiſted, that the Sale to Sanders 

I — againſt him, he being a Creditoz by Judg⸗ 


| Holt C. J. ſaid, that ff the Judgment was upon a Point 
| fried, that then he need not pꝛove the Conſideration, but 
| It ſhall be intended good; but if it be a Judgment by Con⸗ 
+ feſſion, he ought ta p2ove it to be fo2 a juſt Debt, other- 
aback onto ld. ile 


GAMING 
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(1.) 
5 Mod. 13, 
14. 


— 
wiſe he ſhall not overthzow the Sale, though it be fray. 
lent; koz it is good againſt all, but Creditozs fo; q ful 
Debt bona fide due. | | 


8 


GAMING. 


Walker werſus Walker. Mich. 6 W. & M. 


Ction fo2 Money won on a Mager, by a general 
| Indebitatus Aſſumpſit; after Uerdit, Counſel 
* moved in Arreſt of Judgment, koz that it is not a 
good PPꝛomiſe in Law, and there is no Debt. 
Holt C. J. This is merely a Mager, and no Indebitatus 
Aſſumpſit lies fo2 it; fo2 to make that lie, there muſt be a 
Wozk done, oz ſome meritozious Aﬀion fo2 which Delt 
lieth; and here this Mager is due in a collateral Reſpect, 
It is true, the Caſt of a Die alters the P2operty, if the 


Monep be ſtaked down, becauſe it is then a Gift on Con: 
dition pꝛecedent, and an Indebitatus Aſſumpſit lies againſt him 


that holds the Mager, fo2 it is a Pꝛomiſe in Lab to deli: 
ver it if won. After this Uerditt, if it could be any Ways 


made good, we would do it; but a Uerdi# cannot make 


that good which is bad in Law. Let it ſfay, we will con 
- ſult the Judges in the Exchequer Chamber. 


4 Mod. 409. | 
3 Lev. 118. 


Ik on the Loſs of the Mager, the Defendant had ppo⸗ 
miſed the nert Day to pay it, yet an Aſſumpſit would not 
lie thereon, becauſe it wants Conſideration, it being but 
erecutozy. 5 5 


Huſſey verſus Jacob. Mich. 8 W. 3 


1 HE Loꝛzd C. loſt Boney at Play to the Plaintiff, and 
gave him a Bill fo2 it on the Defendant, who ac 
cepted it, and afterwards refuſed to pay the Bill; and non 
an Aſſumpſit being bꝛought againſt him, he pleaded the Sta- 

tute 16 Car. 2. c. 7. againſt Gaming, „„ 
Holt C. J. If A. loſes 100 l. to C. and A. and B. bt: 
come bound to him fo2 the Money, the Bond is vold as to 
both of them: And J know but of one Caſe where it — 
- > | 


not be void, which has been adjudged on the Statutes of 
Gaming and Uſury; and that is, if A. wins 100 J. of B. 
and fo2 a Debt which A. owes C. he appoints B. to give C. 
a Fond, tis good; fo2 C. is an innocent Perſon, and not 
jzivy to the Cost, and it will be the ſame if A. be bound 


with him. . | | 
Judgment was given in this Caſe fo2 the Defendant. 


Anonymus. Mich. 12 w. 3. 


therwiſe if it were a joint Contract. Per Holt C. J. 


« Smith werſ#s Aiery. Paſch. 2 Ann. 


Nan Action fo: Money won at Gaming, the Declara- C 4.) 
tion ſet foꝛth a ſpectal Agreement to play at ſuch a Game, Mo ©" 
and mutual J2omiſes of Payment, &c. Jt was here re: 
ſolved, that an Indebitat. Aſſumpſit did not lie, becauſe that 
Action lies not but where Debt lies; and it has never been 
heard that Debt was brought fo2 Boney won at Play. 
There being a Uerdit fo2 the Plaintiff, whereby the Jury 
found that he had won Monep of the Defendant ; Counſel 
moved fo2 Judgment, alledging that mutual Hazard ſufficed 
to raiſe a Debt, &c. | 8 „ 
Holt C. J. The Afton ought to be bꝛaught upon the A- 
&E gteement of the Parties. Tis true, when two agree to 
play ko; ſo much Boney, that is an aitual P2omiſe ; but if 
either of them win, there is no Debt ariſes thereupon; fo2 = Vent. 9. 


it is an Erro2 to think that every Contract which obliges 
one to pay-Yoney raiſes a Debt; fo2 if a Man pꝛomiſe to 
| Pay another a Oebt due to him from a third Perſon, and it 
| be fo2 good Conſideration, he is thereby bound to pay the 
| Voney, but yet it is not a Debt upon him, noz will an In- 
| debit lie thereon. ; 

The Judgment was arreſted. 


4b Eggleton 


GN 


C Play H. may loſe 1001. to one, and 1001. to and. ( 5.) 
A ther, upon Tick, becauſe it is a ſeveral Contract; o. 1 Salk. 345: 


nothing but a valuable Conſideration can raiſe a Debt, and ors 
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3 Salk. 175, 


176. 


3 Lev. 118. 
2 Vent. 175. 


1 Salk. ? 
Far, 5 I * 


unlels they have alſo a Gaol⸗ Delivery of Felony, which the 


- _ Habeas Corpus to this Court, with a Claim of their Fran 


"Tx. 


Eggleton verſus Lewen. 


IN this Caſe, where Aﬀion was bzought fo2 20 l. won at 
Cards, there was Judgment by Default, and a ante 
of Inquiry executed, &c. and upon a TUrit of Erro; in the 
Exchequer Chamber, the Erro2 aſſigned was, that a gene. 
ral Indebitatus Aſſumpſit would not lie fo2 Money won at 
Play. pere the greater Number of the Judges incline) 
that it would. But ſince Holt C. J. and other Judges haye 
held the contrary, that it would not; but Special Aion 
upon the Cale. > 55 8 
See the Caſe of Pope verſus St. Leger, tit. Pleadings. 


— — * — a. th. i a tine 2 „ * 
8 * 


„ 
The Queen werſus Taylor. Trin. I Ann. 


1 Otion againft the Keeper of the Gatchouſe Pziſon, 
| fo2 not returning a Habeas Corpus fo; bzinging 
up Patſoners, in ozder to be ſent to the County 


Holt C. J. None can claim a Pꝛiſoner as a Franchiſe, 


Dean and Chapter of Weſtminſter hath not; and therefo!e 
ought to ſend a Calendar of them to Newgate, oz return the 


chile, 


— — — — CC} PE —„- > — EEE. 


Good Behaviour. 


The Queen werſus Rogers. Trin. 1 Ann. 


Behaviour, and he to whom ſuch 

8 N F Aﬀeont is offered may bind the 

Party offending to his Good Behaviour; o2, if he has no 

Sureties, commit him 'till he find ſome. So in this Court 

if a Witneſs will be inſolent, we may commit him fo2 the 

immediate Contempt, oz bind him to the Good Behaviour; 
but we cannot indi him fo2 it, and that is the Courſe ac- 


By Holt C. J. | Contemptuous Carriage to a Ya- 
> 208 _ Niffrate is a B2each of the Good 


Farreſl. 29. 


coding to the Common Law of England. And a Binding «$i % 


to good Behaviour is not by Way of Punſſhment, fo? it is 
to ſhew that when one has bzoke the Good Behaviour, he 


s not to be any mioze truſted. 


_—_— — —— —Y * — PTY 


A. 8 
— 
— 


Germain d Ux verſus Orchard. Mich. 3 W. & M. 


be this: Leſſee fo2 1000 Pears by Deed, reciting the 
oziginal Leafe of the Lands, grants the ſain Lands 
together with the Leafe to the G2antee, his Erecutozs, 
Adminiſtratozs and Aſſigns, and all Writings relating to 

the Premifſes ; Habendum to the Gzantee, his Executozs, 
&. after the Death of the G2zanto2 and his Wife, foz the 
Reſidue of the Term. | | 


I I Treſpaſs, the Caſe was found by Special Uerdi# to 


Judgment being given fo2 the Plaintiff in this Court, 


thereupon a Wrtft of Erro2 was bꝛought in the Exchequer 
Chamber, where it was reverſed; and the Court there held, that 
by the Gzant of the Lands in the Pꝛemiſſes to the G2antee, 


his Executoꝛs, Adminiſtratozs and Amgus, the whole Term 


of 1000 Pears was transferred ; and as by the Pꝛemiſſes 
| N | - _ 


C23 
I Salk. 346, 
347. 
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the whole Term paſſed pꝛeſently, but by the Habendum nat 
till after the Death of the Gzantoz and his Wife, of cop. 
— 2 the Habend was repugnant to the Pꝛemiſſeg, and 
void. 5 „ | | 

And Holt C. J. ſafd, Ik a Termo? grants the Land ge; 
nerally, the G2zantee is but Tenant at Well; fo2 it does not 
appear that the Gzanto2 meant to paſs his whole Jntere 
and this is enough to ſatisfy the Gzant 2 But if a Term 
deviſes the Land, all his Term paſſes, oz elſe he would 
have nothing; fo2 the Deviſee cannot be Tenant at wi, 
becauſe the Oeviſo2 muſt die befoze the Deviſe can take Ef 
fet, and one cannot be Tenant at Mill. to a dead Man, (o 
that inſtanter it would be determined by his Death. 


Oliviere verſus Vernon. Paſch. 3 Ann. 


C2.) Rover fo2 a certain Mumber of Lemon Trees, left 

| Mod. Cat | ftanding in the Garden of another, which Garden, with 

7% 1). the Trees therein, was afterwards granted and ſold away, 

Holt C. J. Theſe Trees are in Boxes, and ſeparate 

from the Freehold, and therefoze could not paſs by the 

Gzant of the Garden; and it would be hard to compꝛehend 

them by Conftrufion within the Szant, if the Ulo2ds had 

been all the Trees in the Garden, without there were a 

Schedule of the Trees intended to paſs, and their being 
mentioned to be the Plaintiff's therein. 

Judgment foz the Plaintiff, | 


Grant of the King. 
| Baſſe and Bellamount. Paſch. 12 W. 3. 


Caſes W z. Holt C. J. ff the King grants a Trac of Land in the 

_w_ OY Plantations abzoad to a Man, with a Le 

_ giflative Power, which Land the O2antec 

0 paſſes over to another, the Legiſlative Power 

tall not paſs as a Pꝛivilege annered to the Land, but that 
remains with the Perſon of the G2zantoz. 

8 Siet Eſtate. 8 
. |  GUAR 


GUARDIANS: 
Caſe of Thorpe & al. Trin. 2 W. 7 


N this Caſe of enticing an Jnfant to leave his Father, Carthes 
Ks. it was alledged that the true Reaſdn of Guardi- 3% 386 
anſhip, is not with Refpet to the ancient Benefit of 

| the. Lozd by Tenure, but with Regard to the good E- 
| ducation of the Infant. And there is a Difference between 
an Action on the Caſe bꝛought by the Father Quare filium & 
hæredem ſuum rapuit, and an Inkozmation in Nature of a 
Conſpiracy, as here; fo2 the latter is to puniſh the Df- 
fence, but the firſt to retober Damages. 

Holt C. J. The Reaſon why by the Laws of England Cro. Eliz. 
the Father hath not the Guardianſhip of his younger Chil⸗ i 


dꝛen is, becauſe by our Law-the younger Childzen cannot 9 £4. 4. 53. 


inherit any Thing from their Father; and the Guardianſhip 14a 9 
of the Father, which is by Natute, continues till the Soon 
and Heir apparent attains to the Age of twenty-one Years; 

but that is with Reſpeit to the Cuſtody of the Body only. 


| HABEAS CORPUS. 
| Colonel Lundy's Caſe. Paſch. 2 W. & M. 


— » 


B an Ozder of the King and Council, 1 W. & M. Cr.) 


the Judges were o2dered to meet, and all of them Vent. 314. 7 


at the Lozd Chief Juſtice's Chamber, to give their 
Opinion concerning Colonel Lundy, who was appointed 
Sovernoz of Londonderry in Ireland by the King and Queen, 
and had endeavoured to betray it; and afterwards he eſcaped 
| lito Scotland, where he was taken, and b2ought Pꝛiſoner 
] into England, and committed ta the Lower. = 

| Cihether, admitting he were guilty of a Capital Crime 
by Partial Law committed in Ircland, he might be ſent thi⸗ 
ther from hence to be tried there, in regard of the A# ot 
| w : 


2 Fa 
(except Gregory, Eyre and Turton) were afſemblen.e,* <*- 5 


f 7 
Cr an.. SA THESE. 


5 HEELS CORe DS” 


1 Salk. 
350. 


(2. 


. 
1 Salk. 3 50. 


349. 


— 


Habeas Corpus made Anno 31 Car. 2. which enatts, that no 


Subjeck of this Realm ſhall be ſent over Priſoner to any Fo- 


reign Parts. But then it has a P2oviſo, That if any Sub- 
ject of this Realm has committed any Capital Crime in Sgt: 
land, or other Foreign Parts of the King's Dominions, he may 
be ſent from hence to be tried in ſuch Foreign Place. 

Upon Conſideration of which Proviſo, the Judges unan⸗ 


moully gave their Opinion, That there was nothing in the 


Habeas Corpus At (ſuppoſing he had committed a Capital 
Crime by Law Martial. in Ireland) to hinder his being ſent 
thither to be tried thereupon ; and ſubſcribed their Names 
ko the ** Opinion, and certified the ſame to the Puy 


Anonymus. Hill. 8. & Mich. 11 W. 3. 


J the Chief Juſtice of this Court commit one to the Yar: 


ſhal by His Martant, he ought not to be b2ought to the 
Bar by Rule, but by Writ of Habeas Corpus. And if one 
in P2iſon in the Counter be removed into the King's Bench 
by Habeas Corpus ad reſpondend', und intending to go over 


to the Fleet pꝛocures ſome Friend to bing a Habeas Corpus 


to remove him thither, he ſhall not be removed 'till he has 
anſwered to the Cauſe here; and ſo vice verſa of the Com⸗ 
mon Pleas, each Court fhall retain the Defendant in 
which he is firſt attached, and after he has anſwered there, 
you may carry him where you will, Per Holt C. J. | 


The King verſus Fowler. Trin. 12 W. "2 


DE Defendant was bzought up upon a Habeas Corpus 
direted to the Sheriff oz Gaoler ; whereupon was t#- 
turned the Tarrant from the Sheriff fo2 taking him, but 


not the Trit, to which Objedions were made. 


Holt C. J. and the Court held, that the Habeas Corpus, 
being directed in the Disjuntive to the Sheriff oz Gaoler, 
was wong; and where a Man is taken on a Warrant of 
the Sheriff, in Purſuance of a Writ to him, the Haves 
Corpus ought to be directed to the Sheriff, becauſe the Pat 
ty is in his Cuſtody, and the Writ itſelf muft be returned! 
Otherwiſe it is where one is committed to the Saoler imme: 
diately, as in Criminal-Caſes. It fs not here ſuffclent £9 
return the Warrant, fo2 that may be wꝛong, when the * 

2 | | 


22 - 
* 


js right ; und 4f it be fo, the Party ia rlghtfully'in Cintdby 


'of t e Sheriff. 3 SE 
* — Tait of Habeas Cor pus was 'JFiUafed; 


| Keach's Caſe. Trin. 1 Ann. 


pO N the Return of a Habeas Corpus to teniove H. (4.) 
from the P2iſon ok the Admiralty (where he lay in 351 
Exetutlon tipon a Sentence) to anſwer an Aktion to be 
brought againſt him here; it was moved that the Defen- 
dant might be committed here, fo2 that there was no other 
Way to ſuc han; koꝛ he was not chargeabte in the Pꝛilon of 
the Jomiralty, and there ought not to be a Failure of Ju- 
| Holt C. J. This is new. Though the Pꝛoceeding of 
| the Admiralty is by the Civil Law, yet it is ſuppozted by 
| the Cuſtom of the Realni, and this Court muſt not elude 
| their Pꝛotels. He,enquired as to the Action, and thinking 
tit only a Pꝛetenc ſaid, there being no Aﬀton pending here, 
thep ought not to commit him; and the Plaintiff could not 
declare againſt him till in Cuſtody : Otherwife if an Aion 
had bern depending. The Defendant was remanded, - 


Fazackerly werſns Baldo. Trin. 3 Ann. 


0 * a Habeas Cotpus to the Sheriffs of I. they te- (5 > 
turned an Aﬀion upon a By-Law, &. and it was 1 Salt. 352. 
moved by Counſel that the Return might be filed, fo2 other- Mod. Cai. 
wiſe the Patty tould have no Remedy if it was falſe; at 7” 


leaſt that a Procedendo might be awarded. | : 
Holt C. J. Wheh a Recozd ts filed here; it can never be 
[ent down oz remanded the ſame Term, o2 any other, except 
in Caſe of Felony, and that fs by the Ad s H. 8. Che Re- 
cod is nevet reindved by a Habeas Corpus, as it is on a 
Certiorari; but remains below; and the Return is only an „ - - 
Account of their Pzoceeditigs, tated and kent up to the fu- 1 $4. (5s, 
| peri? Court to judge and determine the Yatter there: So 2 Keb. 476. 
| that ik a Cauſe be removed hither by Habeas Corpus, the 
Plaintiff muſt begin de novo, and dectare, agatnſt the Defen- 
| Vant as in Cuſtody of the Marſhal; and the Wirtt of Ha- 
{ beas Corpus ſuſpends the Power of the Court below, that 
| if they pzoceed it will be void, & coram non judice. The 
| Return in this Cafe may be fed, becaufe the very — 
; | | . 0 


. Com. 162. 
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| of the inferto) Court is not returned, and 8 will 
; not be thereby filed; and conſequently a Procedendo may be 
granted, fo2 it will not ſend out any Recozd filed in this 
Court, but takes off the Suſpenſion they were under by the 

Habeas Corpus. 
The Writ o2dered to be _—F and afterwards a Proce- 


dendo. 


(1.) 


E 


Brandley werſus Milbank. Mich. I W. & M. 


and 


Rrot on a Judgment in C. B. The Caſe was, A 


B. enter into a Bond jointly and ſeverally, i in 


which they bind themſelves, their Peirs, &c. A, 


dies; 


in Debt againſt hes heir, he pleads that 


B. ſolvit ad diem, and it is found againſt him, and Judg⸗ 
ment entered generally, quod Quer' recuperet debitum. 

It was aligned fo2 Erro2, that there ought to be a ſpc- 
cial Judgment, and not a general one. 1 Cro. 437. Popt. 
153. Jones 88. But admitted that Plowd. 440. Davie ber- 
ſus Pepys is, that there ſhall be a general Judgment; but 
the Caſes befoze cited, and ſeveral others, are contrary to 


Plowden. 


Curia: The Judgment is good, and if it had been as 
port would have it, it had been ill. Vide 2 Roll. tit. Heir, 
that there ought to be a general Judgment in ſuch Caſe, 
unlels the Plaintiff pꝛays a ſpecial Judgment. 


Kellow verſus Rowden. Mich. 2 W. & M. 


1 ow 2 1 'HE Plaintiff bꝛought Debt in the Detinet againſt th 
; Defendant, as Son and Heir of J. R. the elder, ur. 

; Nied 253. on a Bond, wherein the Father bound him and his Þcits. 
The Defendant pleads Riens per Deſcent ; and a Special 

Uerdit found, that the Father being ſeiſed of Lands in Fer 

ſimple, made a Settlement of it to himſelf fo2 Life, — 

- Voberſion to his eldeſt Son in Tail, Kemainder to himlclf 
in Fee; the — dies, and then the eldeſt Son dies [cav- 


ing 


F 
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ing Jſue, who alſo dies without Iſlue; and now the De- 
kendant being lecond Son ok J. R. the Father, if he hath 
any Lands by Diſcent from him in Fee-ſimple, then they 
found Aﬀets, and fo2 the Plaintiff; otherwiſe fo2 the De- 
fendant. 

Holt C. J. This Action is well brought; fox this Re- 
verſion in Fee which is now come into Poſſeſſion in the 
| Defendant, he has it as Heir to his Father, and it is Al⸗ 
| ſets only in him, not in his B2other and Nephew in Tail, 


who were not chargeable: The Title which the Defendant 


has, he hath from the Father as Heir to him; when he is 
to make his Title, he need only claim as from his Father. 
Suppoſe the Oefendant had been a B2other of the Þalf- 


Blood, he could not have claimed as Heir to his B2other, 


and yet he would be Þeir to his Father; he claims from 
the Father, and muſt ſhew his Couſinage as a collateral 
heir, which an immediate Heir need not do; but a Man 
may bzing an Aﬀton againſt a Coufin and Heir, as Couſin 


and heir, without chewing how: The Title is as Þeir on- Dyer 37. 
ly to him that was laſt ſeiſed; a younger Son map entitle 37 ** + 


himſelf as Heir to His Father, and the younger B2other 

ſhall not make Mention of his Bꝛother, but claim as Heir 

to the Father. . | 
Judgment fo2 the Plaintiff. 

- Uide Aſſets. 


n 


HERIOT'S. 


Parker verſus Gage. Mich. 1 W. & M. 


Trover is brought, and Non Cul. pleaded, 
and the Cauſe came on to Trial befoze the 
*_ Chief Juſtice. 

By Holt, an Heriot Service is founded upon antient 
Tenure, and either Þeriot Service o2 Heriot Cuſtom is 


C Hoxſe was ſeiſed fo2 a Heriot, on which Action of : sto 


W. 81. 


| ſriſable off the Manoz, becauſe it lies in prender: A Suit 


beriot reſerved by Deed cannot be taken off from the Ma⸗ 
| 102, One map ſeize Þeriot _— 02 Service any where, 


1 Salk. 356. 
2 Leon. 8. 
1 Sid. 437» 


1 Lev. 295. 
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id 


(1.) 
1 Show. 270, 
271. 
Carthew 
212, 213. 


ing Not guilty, he may give any Thing in Evidence, (0 


and need not ſhew that he ſeiſed it within the Banoz; ww 


The King werſus Inhabitants of Hornſey. Trin. 


being found to be no Highway, made it to be a void nr. 


on Mot guilty, you ſhall not thꝛow it off to another. In 


he may not diſtrain fo2 them out of the Yano? where due. 


— — 


— 


HIGHWAY Ss. 


JT RW Þ- 


Na Pzeſentment of a Juſtice ok Peace, upon his 

Ciew, of a certain Way in the Pariſh out of 

Repair; the Defendants traverſe it generally 

| Non Cul'. The Jury finds a Special Uerdit, 
that it was no common IÞighway, but that 'twas out of 
Repair. pere the Counſel fo2 the Pariſh argued, that this 


ſentment, becauſe it is a limited Jurisdiſtion of the Juſtices 
of Peace. | | 
Holt C. J. Pou may Traverſe, but that is only by Cir, 
tue of a particular Clauſe in the Statute; but here a 
Quzre will be, if when you plead Not guilty, you do not 
admit it to be a good Pꝛeſentment, and that it was an 
pighway: A Pariſh, which is to repair of common Right, 
cannot plead this Plea, and give in Evidence, that on- 
other ought to repair, but they muſt plead it ſpecially; fo? 


Deed if a particular Perſon be indifcd fo2 not Repairing, 
where he is bound thereto Ratione tenuræ, there upon plead 


upon an Indikment of a Parifh foz a Highway, that is 
found not ſo: But in Caſe of a Pꝛeſentment, it goes n 
Avoidance of the Juſtices Jurisdition, which this Þlci 
doth admit. | | | 
Eyre J. It is Part of this Pꝛeſentment, that thr) 
ought to repair, and then ſurely they may give it in Cn 
dence as a Diſcharge: The whole Court agreed, that!. 
the Defendants plead ſpecially to ſuch a Pꝛeſentment, . 
that they ought not to repair the Wap, they muſt likewilf 
ſhew who ought to rgpair it, otherwiſe the Plea will bc ill. 


4 | | — The 


—_H I & H Wan 


The Queen werſus Inhabitants of Clueworth. 
„ 


[Px an Indickment againſt the Defendants ko: not (2.) 
1 Repairing a common Foot-way, they ſubmitted by Mod. Caſes 
Pleading Guilty; and the Court, befdze they would ſet a l. 259. 
| Fine, would be certified by ſome of the Juſtices of Peace | 
| of the Neighbourhood, that the Map was ſufficſently re⸗ 
2 And by Holt C. J. If one be kound Mot guilty upon 
ſuch an Jndiment, he is quit ok being fined; but a Di- 
ſtringas ſhall go to the Sheriff againſt him, till he certify 
the Way is repaited. But where a Man is bound by Pꝛe⸗ 
ſcription to repair a Map, he is not obliged to put it into 
better Repair than it has been in Time out of Mind, but 
as it has been uſually at the Beſt. | 

2 Pan has Land adjoining to a navigable River; every 
| one that uſes that River has, if Dccaſion be, a Right to 
2 Way by Beink of Water over ſuch Land, oz farther in 
WE | 


The Queen verſus The Inhabitants of the Coun- 
ty of Wiles. Mich. 3 Ann. 


Otion koz a new Trial, where the Iſſue was, whe- c3.3 
; ther the County of Wilts at large, oz the Town * 397: 

L. within the County, were to repair the Bꝛidge ok L. in 3.0 ꝙÄ0 
that County; an Ozder of Seffions fozmerty made upon 6 Mod. 191. 
the Inhabitants of L. to repair being offered in Evidence 
fo the County at the fozmer Trial, and rejefed, upon 
this Reaſon, That the Juſtices of Peace have no Jurtſ- 
vition over Highways, but upon a Pꝛefentment; and none 
— * to watrant this Ozder. It was declared by the 

It - | ö | | 

1. That it is a good Cauſe to gtant a new Trial, that | 
the Judge who tried the Canſe over-rnuled, good, oz ad- 6 Mod. 1s, 
mitted that which was no Evidence; and that, though the 
other Party has a Remedy by Bill of Erception, 

2. That the Jnhabitants of the whole County cannot, 
of their own Authozity, change the Bꝛidge oꝛ Iþighway 
from one Place to another, for it cannot be without Act of 


arliament.. 
| 3- The 


340 Houſe of Correction. 


— n5- 3- The County of common Right are bound to repair 

Cro Sar 266, publick Bzidges, but a particular Perſon, Town, &. may 

267. fo2 a ſpecial Cauſe, be bound to repair them, as by Tenure. 
Pꝛeſcription, &c. . N 

4. If a pꝛivate Perſon build a pꝛivate Bꝛidge, which ar 

ter becomes of publick Convenience, the whole County j; 
bound to repair it. Vide 2 Inſt. 701. | : 
x Salk. 358. 5. This Matter concerning the whole County, Sugge. 
ſtion may be of any other County's being next adjacent 
and the Venue ſhall come from thence, fo2 the Neceflity of 
an indifferent Trial. 

6. Dne of the County is a good Witneſs in the Caſe, 
though not a good Juro2, and at laſt a Rule by Content 
was made. 3 | 

And per Holt C. J. Tf it be not obeyed, an Attachment 
may go againſt the Jnhabitants of the whole Cotnty, and 
catch as many as one can of them. 

, See Bridges. 


. 


Slberoant. ——— ——ů—ů — 


Houſe of Correction. 


The Caſe of the Hundred of Blackheath. Paſch. 


I Ann. 


D2ed of Blackheath, if was thought neceſſary to 

eret a new Houſe of Cozreftion within that Hun: 

dzed. Fo2 this End, a Petition was pzeſented 

at the Quarter⸗Seſſions, fo2 ſuch a TWozk-houſe, and it 
was there oꝛdered, that the Juſtices of the Pꝛecind, 02 at 
Two of them, ſhould cauſe ſich a Houſe to be built; and 
ſhould afſeſs a Tar on the Þundzed, fo2 the ſaid UWozk. 1 
Queſtion aroſe, Whether Juſtices could cauſe a Houle ot 
Correftion to be erefed in a County which had one already: 
It was objefted, That this Power of the Juſtices was b) 
39 Eliz. cap. 4. which Stat. is expired. But per Holt C. J. 
; Salk. 359. The 39 Eliz. is continued by 3 Car. 1. and all Acts cont! 
pl.7- * nued by 3 Car. 1. are likewiſe continue? till it be otherwilf 
o2dained. And this ſtands upon the ſame Foot wit) 
the 43 Eliz. which is no otherwiſe continued; the m 
4 o 2 | 


x Salk. 362, T* being a great Jncreaſe of People in the Du: 


. ͤ ͤ ͤͤKÄ TOW 99 


| Jamaica Laws. 341 


therekoze may increafe the Number of Wozk-houſes fo? the 
County, ik there be occaſion. A ſecond Queſtion was, 
(ühether the Juſtices could raiſe the Tax out of the parti- 
cular Hundzed only. 1 | | | 

Per Holt C. J. The Tax cannot be raiſed upon any par- 
ticular Pꝛecinck, but muff be upon the whole County; be- 
cauſe the Houſe of Cozreffion muſt be fo2 the whole Coun⸗ 
ty, unleſs in Bozoughs and Coꝛpozations, and this cannot 
be done by any Authozity at Common Law; becauſe it was 
no Charge at Common Law. (here the Common Law 
creates a Charge upon any P2ecinif, as to repair Bzidges, 
Churches, &c. the Common Law gives them the Pethod 
of Anſwering that Charge: Otherwiſe where no Charge is 
by Law laid upon them; as in this Caſe; therefoze a Ma⸗ 
|  jozity cannot bind the Reſf, but all muſt agree, which 
Powell and Gould Juſtices agreed. 3dly, The whole Court 
agreed, That the Seſſions could not delegate their Autho- 
rity to particular Juſtices of Peace, but map refer a Mat⸗ 
ter to them to enquire, and Keps2t back. | 


Jamaica Laws. 


Blankard verſus Galdy, Trin. 5 W. & M. 


IN Debt on a Bond; the Dekendant pleaded the Sta. 2 Salk. 4c, 
tute of Ed. 6. againſt buying Offices concerning the 4 Mod 222 
Adminiſtration of Juſtice; and averred, that this 225, 226. 


| Bond was given fo2 the Purchaſe of the Dffice of Comber. 228. 
Pꝛovoſt Marſhal. in Jamaica, and that it concerned the Ad- 
miniſtration of Juſtice, and Jamaica is Part of the Poſſeſ- 
| {ions of the Crown of England: To which the Plaintiff re- 
{ plied, That, Jamaica fs an Jfland beyond the Seas, which 
was conquered from the Spa:iards in the Time of Q. Eli- 
| 2abeth, and the Inhabitants are governed by their own 
Laws, and not by the Laws of England. The Defendant 
| [f50ined, that befoze ſuch Conqueſt, they were governed by 
| their own Laws, but ſince that, by the Laws of England. 
The Plaintiff demurred to the Rejoinder, &c. | 
{ Holt C. J. & Cur.. Jn Caſe of an uninhabited Coun⸗ 
| Up newly found out by Engliſh Subjets, all Laws in 
| 1 4 Foꝛce 


CC 
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2 And. 116. 
3 Keb 401. 
7 Rep. 23. 

4 Leon. 33. 


' Foxce in England, are in Fozce there: But Jamaica being 
conquered, and not pleaded to be Parcel of the Kingdom gf 


England, but Part of the Poſſeflions and Revenue of the 
Crown of England; the Laws of England did not take 
Place there, till declared ſo by the Conqueroz oz his Suc⸗ 
ceſſozs. The Iſle of Man and Ireland are Part of the Pol⸗ 
ſeſſions of the Crown of England; pet retain their antient 
Laws: And it is imvoſſible the Laws of this Nation, by 
meer Conqueſt without moze, ſhould take Place in a con⸗ 
quered Country; becauſe fo2 a Time, there muſt want Ot. 
ficers, without which our Laws cannot be executed, Ja- 

maica was not governed by the Laws of England after the 
Conqueft thereof, until new Laws were made; fo? they had 
neither Sheriff o2 Counties, but were only an Aſſembly of 
People which are not bound by our Laws, unleſs particy: 
larly mentioned: And if our Law did take Place in a con: 


- quer'd Country, vet they in Jamaica having Power to mike 


new Laws, our general Laws may be altered by theirs in 


Com. 166, 
167, 168. 
1 Show. 27. 


ando to ſuch a Dap in the Reign of Jac. 2. it concludts 


Particulars. | 
Judgment was given koz the Plaintiff. 


KR IS. 


Ingleton verſus Burges. Mich. i W. & M. 


Reſpaſs fo? taking Turk and Stone. The Ocken. 
dant pleaded, That J. S. was ſeiſed in Fee of an 
aͤntient Meſſuage, to which Common ok Turba⸗ 
rp did belong, and laid a Pqivilege a Tempore 
Cujus, &c. to dig Stone, &c. on the Common, and 0 
bzings down a Title from J. S. to him; the Plaintiff tra 
verſeth the Pꝛeſcription, the Defendant rejoins, that in al 
Action of Treſpaſs bꝛought againſt him by one of the Plain 
tiffs Iſſue was joined on the Pꝛeſcription, and it was found 
againſt him, and relies on the Eſtoppel; to which the Plain 
tiff demurs. | 7 
At another Day Judgment was given fo2 the Oekendant, 
fo2 a Fault in the Declaration, fo2 being in Treſpals 
Quare clauſum, &c. tali die & anno Car. 2. with a Contr 


3 | contra 


"TMPARLANCKE. 


343 


| contra pacem Domini Regis nunc, which was ruled ill upon 
| a General Demurrer ; fo2 contra pacem refers to the Treſ: 
paſs, not to the Continuando, and then it is as if no contra 
pacem had been at all, which is Subſtance, and bad upon a 
General Demurrer; and that it is Subſtance, is pꝛoved by 
Stat. 16 & 17 Car. 2: which by expꝛels Moꝛds aids it after 
QUerdi#; ſo that it appears by this Statute, that it was 
not aided by Qerdit befoze that Statute; which it would 


have been, if if had been but Fozm. The common Way 


is to conclude tam contra pacem dicti nuper Regis, quam Do- 


mini Regis nunc. 


— 


IM PAR LAN CE. 
Paſch. 5 W. & M. 


holt C. J. here ought to be no Plea ta the Juril⸗ 
: diſtian of the Court after Jmpar- 
: DE lance, but the JIzaftice has been only 
to make it a Reſpondeas Ouſter. A 


ſpecial Imparlance admits the Jurisdiftion of the Court, 
tho' it has been otherwiſe uſed; | 


Anonymus. Mich. 10 W. 3. 


DE Declaration being not delivered four Days be⸗ 
| foe the End of the Term; the Defendant, as he 
might by the Courſe of the Court, pleaded to the Jurisdic- 
tion of the Court within the firſt four Days of the ſubſe- 
quent Term; and the Clerk to avoid the Trouble of Ma⸗ 
king up a Poſt⸗Roll entered it, with a ſpecial Jmparlance, 
as of the ſubſequent Term; which ſpoiled the Plea; and 
the Clerks were o2dered to make up Poſt⸗Rolls, and not 
to uſe theſe ſpecial Imparlances, which Holt C. J. ſaid, 
were crept in of late, and were not known fozmerly. 


IN DIC. 


| ( . J 
Caſes W. 2. 
40. 


(2. 
1 Salk. 367. 


IN DICT MEN I. 


The King verſus Trowbridge. Mich. 6 W. & M 


 &c. & ulterior præſentant, that he had continued in it 

four Months, between the 1ſt of Decemb. and ſuch a 

Day in April, which was thzee Weeks moze than the 
four Months; and the Beginning of the Indictment was 
præſentatum exiſtit, &c. the firſt Exception was, that ulte- 
rior præſentant is inſenſible, and no nominative Caſe to it, 
ſo void. Secondly, The Continuance is not alledged fo 
a Time certain, but fo2z four Months between ſuch a Day 
and ſuch a Day, which contains moze than four Months, 
by thꝛee Weeks, ſo that if he be indifed again for this Lime, 
he may not plead this Jndifment. Alſo the Continuance 
ok the Cottage is not alledged to be pro habitatione, and if 
it be uſed fo2 a Sto2e-houſe, oꝛ Gzanary, o2 other Uſe, it 
is not any Offence. And here he has concluded contra for- 
mam Statuti, where he ought to have concluded contra for- 
mam Stat', to the Offence of Ereding, and then upon the 
Offence of Continuing, to have made another Concluſion, 
fo2 they are ſeveral Offences, and ſeveral Jnditments, and 
ought to have ſeveral Concluſions. 

Holt C. J. Ulterior præſentant is a new Indidment, and 
therefo2e the Offence of Erefting not well alledged, ſcil. not 
ſaid contra formam Statut, and the general Allegation in 
Concluſion is not ſufficient ; but as to the Exception, that 
the Continuing is not alleged to be pro habitatione, non al- 
locatur, fo2 it ſhall be intended fo, when the Eretion was 
pro habitatione; and. if it was otherwiſe, it ought to be 
ſhewn on the other Side. There was alſo another Etcep- 
tion, that the Venire was returnable ubicunque ; non alloca- 
tur, koꝛ the Juſtices are not obliged to hold their Seſlions 
at a Place certain. . ” 


| Ta fo! erefting a Cottage, &c. pro habitatione, 


INDICTMENT. 
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The King verſus Walcot. Mich. - W. * 


F a Pan is indif#ed and tried in this Court, the Jndif- 


(2.) 


ment againft him is entered upon the Plea-Roll,; but it —_ 371. 


he be tried at the Seſſions of the Old Baily, the Jndiftment 
when bzought here, is put into a Bag and laid by. In 
Foꝛgery, if an Jndiment be fo2 making, oz cauſing to be 
made a falſe Bill, &c. in the Disjunitive, it will not be 
good. Per Holt C. J. | - | | 


The King verſus The Inhabitants of Belton. 
Hill 8 W. 3. 


Ndictment on Stat. Weſtm. 2. c. 4. fo2 pulling down 
Hedges; on Motion to quaſh it, it was refuſed, 

Holt C. J. ſaying, Pou may as well move to quaſh a 
Declaration without pleading to it. | 

Afterwards Trin. 11. on a like Motion, Holt C. J. We 
never quaſh Jndictments fo2 Fozgery, Perjury, Subozna⸗ 
' tion, 02 any Crime concerning the Þighways. In Trin. 
10 W. z. B. R. on a like Motion, the Court ſaid, they 
would not quaſh an Judi#ment fo2 inticing away another's 
Servant upon Motion; ſo of all Crimes that are heinous. 
So held Paſ. 4 Ann. Regina v. Wigg, in an Indickment fo? 
a JNulance, , | 


Anonymus. Mich. 2 Ann. 


N Indictment was removed by Certiorari, and upon 
awarding that Writ, a Recognizance taken; and 

then it was moved to quaſh the Indickment, after the Re- 
cogntzance was fozfeited. | LS 
Holt C. J. The Pdattice is 02 ought to be altered by the 
late AX; befoze that, a Defendant came ſoon enough at 
any Time to move to quaſh, but he ſhall not be allowed to 
do it now, after his Recognizance kozkeited by not carrying 
the Recozd down to the next Aſtizes to be tried: And fo? 
the ſame Reaſon the Court refuſed to allow any Excep- 
tions, either to the Certiorari oz the Return thereof, Be⸗ 
foze the Statute 5 & 6 W. & M. and 9 W. 3. A Man in⸗ 


(3.) 
I Salk, 372. 


1 Vent. 370. 
2 Lill. 47. 


(4) 
I Salk. 380. 
2 Salk. 652, 


6 Mod. 246. 


M. c. 11. 


died in any County might remove it into this Court by 3 w. ;. 6. 33. 
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Mod. Caſ. 77. 


99, 100, 101. 


— 


Certiorari, and never was bound by Recognizance to try it 
ercept in London and Middleſex; and by this Means the 
Defendant was out of Court and ſme die, ſo that new 1g. 
ceſs was to be awarded, on which he might be outlawey 
Unleſs he came in gratis, which occaſioned great Delay, and 
was the Caule of making thoſe Ads. 
A Defendant in an Indickment koz a Bisdemeanoz, by 
Conſent of the Pꝛoſecutoꝛ and Leave of the Attozney Gene⸗ 
ral, may carry down the Canſe to Trial; but it ſhall not 
be done by Surpzize on the Attozney General, and without 
the Pꝛolecutoꝛ's Conſent, o2 any Default in him: And it 
was oꝛdered to be a Rule hereafter, That when any Indid⸗ 
ment is removed hither by the P2oſecutoz, the Defendant 
ſhall not carry it down to Trial without Leave of the Court 
on Motion. | | | 
By Holt C. J. At Niſi prius, this Difference was here 
taken: Jf a Civil Adlon be brought, as Trover oz 
Goods, after Recovery, you may indif the Defendant ko: 
Treſpaſs o2 Felony fo2 the ſame Taking, becauſe the Ol 
fences o2 Cauſcs of Afton are of a different Nature, the 
one Civil, and the other Criminal; but ik the firſ Pꝛole⸗ 
cution had been Criminal, as an Jndifment fox Treſpaſs, 
&c. and the Crime appears to be Felony, there pou cannot 
have Aerdif o2 Judgment on the Jndi#ment fo2 Treſpaſs, 
it being the inferio2 Dffence. - | | 


The Queen werſus Daniel. Hill. 2 Ann. 


ÞE Dekendant was indi#ed, fo2 that he one R. 5. 
Servant and App2entice to one B. of London, from 
the Shop and Þouſe, and the Service of the ſaid B. to depart 
and abſent Himſelf, pꝛocured, enticed, perſuaded and 
cauſed, &c. | 9 5 
Holt C. J. J doubt whether this be an Offence invifa- 
ble, becauſe it is only a p2ivate Wrong to the Maſter, and 
not of a publick Mature; indeed inticing, &c. a Yan to do 
a Thing, neceſſarily impozts that the Thing was done: 
But if a Man commit any Offence under Treaſon oz Fe- 
lony, and another adviſe him to withdꝛaw from Juſtice, 0! 
do receive oz harbour him in his Þouſe, &c. it is no ©f 
fence puniſhable, no mo2e than it is to pzoteft a Man in his 
Houſe from Arreſts in a Civil Action; and ſince you do not 
ſay fo2 how long Time the Abſence was, if there were n 
| 3 8 SC. 


more in it, how can the Court appoztion the Puniſhment to 
the Offence. : | 

Per Cur'. The Jndifment is ill as to the Banner, fo2 
ant of an exrp2eſs Allegation, that the Servant did ab- 
ſent; which ought to be exp2eſly laid: Treſpaſs will lie fo2 
ſeducing a Servant; and there may be a Difference be- 
tween a Servant and an Appzentice, | 

Judgment was arreſted. 


The Queen verſus Carter. Paſch. 3 Ann. i 


HE was indied fo2 a wilful and corupt Perjury; and C6.) 


the Jndiment reciting the Recozd of the Trial, at _—— f 


which it was luppos d the Perjury was committed, ſeveral 
Exceptions were made of Uariance, &c. and one Fault 
objefted was, that the Reco2d alledged, was not entered 
up, but the Minutes of it only taken. | 
Holt C. J. In this Caſe denied the inutes of it fo2 E- 
vidence, and inſtanced where a rank Perjury had gone un- 
puniſhed fo2 ever on ſuch an Dmiſlion; fo2 that was final, 
fo as the Party could never be tried thereon again: But 
here he ſaid, by Reaſon of other Exceptions, the Jndif#- 1 Sid. 153, 
ment being inſufficient, they might indick the Party anew, “ 
fo2 an Acquittal upon a bad Indickment would not be a 


| Plea to a good one; whereas if the Jndi#ment had been 


good, an Acquittal had been peremptozy. And this Indick⸗ 
ment was bꝛought to Trial by the Dekendant, fo that if he 

has made it up variant from what it is upon the Plea-Rell, 
an Acquittal thereupon will be void, | 
And per Holt C. J. Where there are two Indickments, 

the Queen may bzing on which the pleaſes firſt, when the 
brings on her Cauſes her ſelf ; but if the Oefendant bꝛings 
them on, he is to do the firſt Act, and therefoze has his E- 
leffion 2 But if vou will enter a Non Pros, upon that which 
he deſires to bzing on firſt, vou thereby infozce him to bzing 
on the other, | | 


| | ; ) 
The Queen werſus Dr. Drake. Paſch. 5 Ann. The Pod 


being con- 
victed for 


13 for compoſing and publiſhing a Libel, called and 1 


3 inſtituted Mercurius Politicus, cujus tenor ſequitur in hæc judgment 
verba, viz. in ſuch a Place, he ſays, by the Revolution we _ 
loſt our Conſtitution, and the Title of the Poule of Hano- „, iaftead “ 


Ver ror. 


ks [| INDICTMENT, 


_ 


ae. 4 


ver is only p2ecarious, bring founded on Revolution ID zin. 
ciples; then he goes on, where he tells you, what Quali- 


ties a good Speaker of the Þouſe of Commons ſhould 


have, and then he tells you ſuch Uices as he ſhould ng 


have; and in the Enumerating of them, (Uices) there ig a 


Qariance between the Libel it ſelf and this Teno? ſet fozth 
in the Jndifment, and the Aariance is, That in the Libe! 
the Word is (nor), and in the Indictment, the Word (not), the 
Senſe is both Mays the ſame; but the Dekendant would 
have this to be intended another Libel, fo another Crime, 
and not the ſame fo2 which this Tndiftment was found 
ſpecially; and further 'twas laid fo2 the Defendant, that 
a Tenoz and Tranſcript is the fame, being both a Copy, 


and if an Action was bzought here fo2 a malitions Pꝛolecu⸗ 


tion, the Indickment would not ſuppozt it, becauſe you 
would intend it another Thing; then 'tis uncertain what 
Revolution Pꝛinciples are, | 
Holt C. J. (aid, Every Man. in England underſtands 
what Revolution Painciples are. > 
Solicitoꝛ General ſaid, this Qartance would not hart, 
the Subſtance being the ſame, and likened it to the Caſe of 
Sir John Sidenham, 2 Cro. 407. Hob. 180. and to the Cale 
of Sir John Brugis, Dyer 75. 21. So if he were acquitted 
he might plead auterfoits acquit in another Indidtment, the 


Subſtance being the ſame, 3 Cro. 503. and if this be held 


to be a Uartance, tis hardly poſſible to p2oſecute any Per⸗ 
ſon fo2 a Libel, if one Letter's Difference will vary it, tho 
in an immaterial Matter. _ 

Holt C. J. Suppoſe a whole Sentence had varied, if 
there had been another diſtinck Sentence right, which was 
ſubſtantial, would not that be good, and whether the Senſe 
be not the ſame, tho' they are different Parts of Speech, 
one being a Conjunfion the other an Adverb. 

Powell J. What ſhall be a Uariance in the Teno? and 
what not, will be a Matter of Conſequence, fo2 a Teno? is 
a Copy; you needed not ſet fo2th the Tenoꝛ, but having ut: 


dertaken it, the Queſtion is, Whether you have done it 
well? it differs from Actions bzought fo2 Wozds, fo? there, 


if the Subſtance be found, tis well enough; but the Que-- 
ſtion ſeems to be here, Whether this be a true Copy. Ac. 
went. - - | 
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The Queen werſus Dr. Drake. Trin. 5 Ann. 


IR James Montague fo2 the Queen cited ſeveral Caſes, 
0 wherein immaterial Gariances did not hurt, eſpecially 
as this was, and that the Subſtance was found. | 

Sir John Hollis fo2 the Defendant took the Difference 
between Civil and Criminal Pꝛoceedings, theſe being fo2 a 
cozpozal Puniſhment, which was always ſtriſtly taken ; 
_ otherwiſe when 'twas in Civil P2oceedings, becauſe you re- 
cover a Pꝛoperto o2 Satisfattion, but he ſaid this was not 
the lame Libel that you complain of; tis true, if you re- 
cite only Part of the Libel, that may be well enough, and 
be the ſame Livel you complain of; but if vou put moze in- 
to pour Jnfoznation than is in the Libel, then that cannot 
be the ſame Libel, tis true, the Attozney General did cite 
a Criminal Caſe, but that is nothing to our Purpoſe, fo? 
the Caſe he cited was ruled upon Evidence, and this is 
on Special Gerdiſt moved to ſtay Judgment; fo2 if this 
Queſtion had been ſtarted upon Evidence, your Lo2dſhip 
might have ruled the Jury, but now tis come here and 
_ ſaved, J do think you will not be of Opinion tis good; J 
am ſure my Loꝛd Hale, Paſch. 26 Car. 2. The King 
did Rule the like Caſe to be ſpecially found; tis true, 
when it came afterwards to be argued in this Court, the 
Dekendant run away and was outlawed, and ſo the Point 


remains undiſcuſſed; but J am ſure J never met a Caſe in 
our Law-Books to warrant this, and twill be a ruling 


Caſe fn Criminal Matters. J do not think that the Wozds 


here are Criminal; firſt he ſays, Revolution Painciples 


will put an End to our Conffitution; the firſt of theſe 
Cows, viz. Revolution Pꝛinciples are new, and have as 
yet obtained no fired and general Conſfruftion ; and as to 
putting an End to our Conſtitution, that is every Day 
done by all new Acts of Parliament that change any Part 
of our old Law, fo2 Law and Conſtitution may very well 


be the lame; then they come with an Innuendo, which J 


think never was in a Criminal Cauſe befoze ; the NMoꝛds are 
OY ficto nomine, which is the lame Thing as an In- 
nuendo. | i 

Holt C. J. Thought that to be pꝛetty Strange, but the 
Caſe ſtands foꝛ the Reſolution of the Court the next Term. 
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INDICTMENT. 


The Queen verſus Dr. Drake. Mich. 5 Ann, 


His Caſe was ſolemnly argued by the Juſtices, who 
agreed that the UAariance was fatal, but they all 

held, that the Matter contained in the Libel was a very 
pernicious Doftrine, fo2 which he did deſerve ſevere Puniſh 
ment. In as much as by the Revolution we enjoy gur 
Religion, Liberty, and Eftates, &c. | 
Gould J. ſaid, There was a great Difference between 


 Aﬀtons on the Caſe foz Moꝛds, and this Caſe, koz Junta 


tenorem ſequentem is as if he had faid in hæc verba, fg) 
Tenor was adjudged the ſame Thing as a Tranfcript o: 


Copy in the Caſe of the King and Bear, in the Time of 


the late King William, in this Court; but I liken this to 
the Caſe where a Man ſets fozxth a Bond which has the 
leaſt Gariance with the Dziginal; there non etle factum map 
be pleaded to it, and fo here this is nat the ſame Libel, 
Powys J. In this Caſe 'twas a great Doubt to the Jury, 


 Wihether this was not oz nor, but found it not, ſo that 'tis 


not the ſame Libel. "Twas objefed, this was but the Ua- 


rlance of a Letter; but if in ſuch Caſes you will amend a 


Letter, why not a Moꝛd: Why not a Sentence? Where 
will that Non ultra be? But J do not make this to be ſo ſinall 
a Uariance of a Letter, as if in falſe Spelling oz Abbyevia- 
tions, which poſſibly might not hurt; as if one wzite gain in: 
ſtead of gaine, &c. where the Wo2d and Senſe would be the 
ſame; but theſe are different Wozds and of different Signi⸗ 
fications, Different Parts of Speech, the one an Adverb, the 
other a Conjunfton ; the one Poſitive the other relative; 
why then "twill be objeffed, that in Inkozmations fo? lan: 
derous TUo2ds we: are not ſo nice in Uariance; and the 
Reaſon thereof is plain, for Words are 'Things in Air and 
cant remain, and they end only in Slander. JNow if there is 


Slander in ſuch a Caſe, tis ſufficient; but in Libels litera 


{cripta manet, ſo there's a great Difference, and therefo!c 
there can't be a Tenoꝛ of Wozds, becauſe there can't be a 
Copy without an Oziginal; there's a Difference in Caſe 
fo2 Mods, if there be ſeveral Mozds ſpoken at the lame 
Time, and ſome of them are a#ionable, ſome are not, pet 


intire Damages may be given if they tend to the lame 


Slander, and the Mozds which are not adtionable will be 
held an Aggravation of the others which are aftonable; and 


alſo if there be Moꝛds ſpoke at divers Times, and —_— 
| L 15 { 
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(1020s are actionable, the others are not ſo; pet if they 
tend to the Slander, intire Damages may be given. 

Powell J. TJ agree with my Bzethzen, and tho' the Ob- 
jeckion here ſcems trivial, pet the Conſequences are very 
weighty ;. fo2 if this would not be a Uariance, then we 
- Fhould give Judges too large a Power in Caſes of Trea- 
don, fo2 which this would be a Pꝛecedent; and in Caſes of 
Treaſon, whereon the Lives of the People of England 
would be d2awn in Queſtion, this Pꝛecedent might be 
dangerous ; J am not fo2 giving greater Power to Judges 
than they have, fo2 J do not know where twould End; we 
have the Difference between material and immaterial Ua- 
riances in our Books very frequently, but that is only 
when you come on the Subſtance; but in hæc verba, o2 in the 
Teno?, there can be no ſuch Difference, koꝛ any Gariance is 
fatal, fo2 nothing can be a true Copy that varies from the 
O1igtnal ; ſo nor inſtead of not, o2 not inſtead of nor is a 
Cariance, and Teno?, as has been told you, is a Copy; 
and beſides the Caſe of the King and Bear, ſee the 7 H. 6: 
18, 19. What a Teno? is, therekoze there can't be a Teno2 
of UAoꝛds, beeaute the Original is not in Being. J do not 
like over-much the Caſe of Sir John Sidenham, fo2 in the 
 Repozt of it, 2 Cro. 408. there were thꝛee Judges, Hob. 
Winch and Denham, againft the Judgment in the Exche⸗ 
quer⸗Chamber; koz J do not think the Mozds, I believe 
in my Conſcience, to be ſo ſfrong as the Moꝛds in the De⸗ 
claration, viz. If Sir John Sidenham had his Will, foz the 
one is abſolute, the other but the Man's Opinion, which J 
take to be different. J do not think that there's any Caſe 
that will admit of a Uartance of the Mozds themſelves, 
3 Cro. 503. but at leaſt there muſt in ſuch Caſe be no ma⸗ 
terial Gariance. Hardr. 470. but in our Caſe, as J ſaid, 
material and immaterial Gariances are the ſame; and 
twould be of dangerous Conſequence to have fuch Power 
over Peoples Lives, when there is no Authozity in Law 
to warrant it, therefoze J am of Opinion that Judgment 
ſhould be arreſted. | | "5 | 

Holt C. J. 'Tis a Uariance, and of great Conſequence, 
as my Bzother Powell ſaid; if there be an Inkoꝛmation fo2 a 
Libel in theſe Engliſh Moꝛds, oꝛ Ad tenorem ſequentem, tis 
the ſame Thing, but the Inkozmation might be, that, inter 
alia, he wait ſuch a Thing, and ſo only ſect fozth what you 
think material, this would be good; but if the Libel had 
been put into Latin, there nor fo2 not, o2 ſuch other Ua- 
riance, which did not change the Senſe, would not vitiate 
it; 


- 
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it; but when you ſet it fo2th in the lame Mozds, then you 
muff not vary from it. If you bring "Treſpaſs for Breaking of 
your Cloſe, and you ſet forth the Abuttals of your Cloſe, there 
you muſt prove your Abuttals which you deſcribe, or clfe you 


tail]; fo it you declare of an Act of Parliament, which is a ge- 
neral Act, and vary in your Deſcription, this is bad. Dyer 


203. a. b. And theſe Cales differ from Actions on the Caſe 
fo: Tloꝛds, becauſe Wozds are tranſient, and nothing ce, 
mains of them; but not lo of theſe other Matters; if you 
bung Treſpaſs fo2 Aﬀault, Battery and Wotinding, and 
he is guilty of the Aſſault and Battery, but not of the 
Wounding, pet the Plaintiff ſhall recover, fo? theſe 
Things are tranſient ; but if you bung an Jnfozmation 91 


Indidment fo2 Perjury, and aſſign the ſame in his Anſwer 


in Chancery, Oepolitions to Jnterrogatozies oz Affidavit, 
there muſt be no Uariance ; and if there be, 'tis fatal; ſo it 
is if it were in the Caſe of Treaſon; therefo2e the common 
Experience is ſo, and J do agree with my B2other, not to 
introduce ſo dangerous a P2atice when there's no Authe: 
rity to warrant it; pet J differ with him as to his Opinion 
of Sir John Sidenham's Caſe, but there is no Doubt but 
Teno? and Tranſcript, and a true Copy are the ſame 
Thing; ſo is the Caſe of the King and Bear, which we 
have adjudged in the late Reign in this Court. Vide Co. 
Entr. 508. Reg. 169, 170. 1 Saund. 121. 5 Co. 53. Where an 
Exremplification is not to be given in Evidence, becauſe 
'tis but a Copy, and ſo is a Tenoz, 


Regina verſus Hoskins & al. Trin. 6 Ann. 


N Jndixment againſt Two fo2 Scolding, it was mo- 
ved, that it was not good jointly; becauſe the Scold: 

ing of one cannot be the Scolding of the other. _ 
Holt C. J. They may ſcold jointly, and therefo2e it is 
well, but it ought to be a common Scold, which is a Nu⸗ 
fance, that muſt be indi#ed; and not fo2 once oz twice only. 
Powell J. The Jnditment may be taken as a ſeveral In 

ditment. . | 

Holt C. J. However we will not quaſh it, but let them 


demur to it. 


1 15 Regina 


a 
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Regina verſus Harris. Trin. 6 Ann. 


N Jnditment fo2 entring into a Wood and cutting C11. 


down twenty Aſhes, and thirty Oaks, and they de- 
murred, becauſe it fs ſain the Goods and Chattels of the 
husband and Wife, which is repugnant, becauſe Trees 
growing belong to the Inheritance. | 
Holt C. J. CAe may underſtand the Husband and TWite 
to be Jofntenants, and rejet the bona & catalla. 
Judgment was fo2 the Queen, 


The Corporation of Bewaly's Caſe. Trin. 6 Ann. 


pere were two Inkazmations, the firſt Inkozmation 
ſets fozth, that the 27th of September in the fourth 


pear of her preſent Pajeſty, the Ocfendants Riotoſe cla- 


moribus & vociferationibus i1npcdiverunt Ballivos & Burgen- 


ſes de Beudley in electione Ballivi, &c. upon Not gullty 


pleaded, there was a Gerdick fo2 the Queen. 
The ſecond Inkoꝛmation lets fa2th, that the 27th of Sep= 
tember in the 4th Pear of her Majeſty, the Defendants 


E199 


did aſſemble to diſturb the Queen's Peace, and did Vi 


Armis bꝛeak the Doo? Cujuſdam domus, vocat* the Guildhall 
Burgi prædict'; upon Not guilty pleaded, there was a Uer- 
dit fo2 the Queen. = | 

Thele Inkozmations having been argued ſeveral p2ece- 
dent Terms, Holt C. J. gave the Opinion of the Court. 
As to the firſt Inkazmation, if they have a Right to cleft 
a Bailiff 02 Burgeſs, and others come and diſturb them in 
do doing, it is an unlawful Act; and indeed a Treſpaſs, be- 
cauſe they diſturb their Franchiſe. 29 E. 3. 18. Regiſt. 193, 


| 104, Put here it doth not appear that they had a Right to 


elef, either by Charter £2 Pꝛeſcription; and it may be they 


went to eleck a Bailiff when they had no Right to ele#. Jt 
is the Right of the Thing that makes the Diſturbance an 


unlawful Ac, ko; which Reaſon we arreſt Judgment as to 
this Inkoꝛzmation. 5 

Js to the ſecond Inkoꝛmation, it is not ſufficient to ſay, 
that they bꝛoke the Dooꝛ Cujuſdam domus. It doth not ap- 
pcar whoſe Houſe this was, which it ought to do. Here it 
is not ſald any Body's Houſe. 
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(13. 
2 Salk. 698. 


x Salk. 69 5. 


= may be objefted that this is the Guildhall of the Vo. 
rough. . 7 5 | 
To this J anſwer, that it doth not appear that this jc 
the Guildhall of the Bozough; fo2 it may be called the 
Guildhall, but Cafling it ſo, doth not name oz deſcribe 
what it is, fo2 it may be a Sign thereof, and the Guldhall 
is in Engliſh, which is as tho' not expreſſed at all by 
36 E. 3. fa; Latin is the Language of the Common Lay. 
Beſides, the Guildhall of a Cozpozation may belong, not 
to the Coppozation, but to the Lozd of a Manoz. Lamb. 
Poult. Dalt. „ x : 
Judgment was arreſted alſo upon this Inkozmation. 


The Queen werſus Wrightſon. Paſch. 7 Ann. 


Ndictment fo2 ſaying of Sir Rowland Gwyn, who was a 
Juſtice of Peace, in Diſcourſe concerning a Warrang 
made by him, Sir Rowland Swyn is a Fool, an Ass, and a 
Coxcomb, for making ſuch a Warrant, and he knows no more 
than a Stick-hill ; held naught on Demurrer. The Court 
held, that there was a Beach of Good Manners, and he 
might be bound to the good Behaviour, but here was no 


indifable Offence. | | | 
Et per Holt C. J. To ſay a._ Juſtice is a Fool, o2 an Aſs, 


02 a Coxcomb, o2 a Blockhead, oz a Tufflehead, is not in 
dictable, quod fuit conceſſ per Powell. Vide 2 Ro. Rep. 78. 


„ 


( 14.) 


Regina verſus Glanvill. Trin. 8 Ann. 


N Jndiftment fo2 a Cheat, ſetting fo2th that Glanvil! 
came ſuch a Day to Moſvill, in the Name of Jones, to 
bozrow 51. upon which Moſvill lent her 5 1. ubi revera ſhe 
had never any Authozity from Jones to boꝛrow the Money. 
Pz. Dee moved in arreſt of Judgment, becauſe here is 
no falſe Token; and Moſvill might have had an Afton fo! 
Money had and received to his Uſe. | ; 
Regina verſus Jones, Hill. 2 Annz, an Jndi#ment againſt 
Jones as a Cheat, fo2 coming to B. to receive a Sum of 
Money due to C. ubi revera he had no Ozders to receive it; 
and Judgment arreſted. | | | 
Pz. Darnell ad idem. There were ſeveral Part-owners 
of a Ship, which was intended to go a Uoyage, * a 
| | , 
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came to one of the Part⸗owners, and told her that the Ship 
wanted Gictuals, and that the other Part⸗owners had given 
;ol. each to vickual her, by which the gave him zol. and A. 
being indiced of this, and found guilty, Judgment was ar⸗ 
reſted upon the firſt Motion. 1 
Holt C. J. It is no Cheat to get Money by a Lie. 
A 4 young Man ſeemingly of Age, came to a Tradeſman 
to buy ſome Commodities, who asked him, ik he was of 
Age, and he told him he was, upon which he let him have 
the Goods; and upon an Action, he pleaded infra ætatem, 


| and was found to be under Age half a Pear; and after the 


Tradeſman bꝛought an Aﬀion upon the Caſe againſt him fo? 


a Cheat; after a Gerdi# fo2 the Plaintiff, Judgment was 


arreſted. | 

Powell J. Ik a Moman pretending herſelf to be with 
Child, doth with others conſpire to get Money, and fo? 
that Purpoſe goes to ſeveral young Hen, and ſays to each 
that ſhe is with Child by him, and that if he will not give 
her ſo much Money, that then ſhe will lay the Baſtard to 
him, and by this Means get Poney of them, this is indicta⸗ 
ble. . 


Holt C. J. Jagree it is ſo, when ſhe goes to ſeveral, 


but not to one particular Berſon. | 
The whole Court thought this not indifable ; ſed adjor- 
natur. 5 | 0 


Mich. 8 Ann. Smith verſus Bowen. Intrat. Paſch, 
55 8 Ann. Rot. 312. | 


N Appeal of Murder by George Smith, as Bꝛother and 
Heir to the Deceaſed, he being an Jnfant was admit- 

ted to ſue by Suardian. The Bill ſets fo2th, that William 
Smith was, fuch a Day, at Eaſt-Smithfield, in the Fear of 
God, and in the Peace of our Sovereign Lady the Queen, 
and he lo being, circa horam decimam poſt meridiem John 
Bowen as a Felon vi & armis venit, and upon the ſald Wil- 
liam Smith then and there felontoufly, voluntarily, and of 
his Palice afozethought, did make an Aſſault, and with a 
Pen-knife upon the left Arm near the left Pap, &c. did 
| firike, and give him one moꝛtal Wound, of which the ſaſd 
William Smith did languich till the Day of ——, and then 
died; and lo the ſaid John Bowen as a Felon, and of his 
alice afozethonght, murdered the ſaid William Smith in 
_ Eaſt-Smithfield prædic'; and if this he deny, he is ready to 
8 | : pꝛove 


(13.) 


1 


* 


p2ove it. The Defendant pleaded Not Guilty as to the 
Felony, and demurred to the whole. . 
bengelly. Ik the Fat were done in the Night, it ought 
to be alledged to be done in Nocte of ſich a Day, and 
therefo2e it ought to be Poſt meridiem in nocte ejuſdem diei. 
Holt C. J. In an Indidment foꝛ Burglary it muſt be laid 
to be done in the Night, becauſe it is the Might that makes 
it Burglary; but not ſo here. | 
Pengelly. As to the Aſlault, they lay an Aſſault to be 
made, but do not lay it to be done vi & armis; here is vi & 
armis laid in his Coming, but not in the Aſſault: A Pan 
may come with Fozce and Arms, and not make an aſſault. 
Wilſon and Law, 4 Mod. 290. | | 
Holt C. J. Venit vi & armis ac inſultum fecit, the ac doth 
couple ati, and they are not laid as diſtinſt Ads. 
Pengeliy, There is no certain Place where the Stroke 
was given; fo2 it is ſald that the Deceaſed was in the Peace 
of God in Eaſt- Smithfield, and there are two oz thꝛee Places 
named; then it is ſaid in loco prædict' he did give the Blow, 
the Pear, Dap and Hour akozeſaid. Mow if there were 
but one particular Place, then loco prædict' would refer to 
that; but when there are ſeveral, then loco prædict' is un- 


certain; here a particular Place muſt be ſet kozth. Staunf. 


88. b. Bulſt. 154. The Statute of Gloceſter requireth that 


there ſhould be a Vill. 


Holt C. J. Prædict' is well enough; fo2 the Place men⸗ 


tioned where the Pledges live is not Part ok the Appeal. 


Pengelly. It doth not appear that the Perſon died, fo; 
it is not ſufficient to ſay obiit, without repeating the Nom 
native Caſe. on 8 5 

Powell J. The Nominative Caſe goes to the Whole of 
Neceſſity, De quo quidem Willielmus Smith lanquebat & ibi- 
dem, &c. continued to—et obiit of the ſaid ound. 

Pengelly. There is the Letter G. wanting in Georglus, 
and the Letter r in Murd—r—um. Upon reading the Ke: 


\co2d, it appeared to be fo, and then the oziginal Bill was 


oꝛdered to be bꝛought into Court. 

Holt C. J. J do not think that an Amendment is nece! 

ſary; but if it be, yet it is amendable at Common Law. 
Pengelly. In Stamf. the D2iginal was not amendable. 
Powell J. 8 Co. Blackmore's Caſe, there is an Amend⸗ 


ment by the Common Law, though it could not be by ti 


Statute. Then you ſay it was never done in an Appeal, 

but J will ſhew you where, 7 H. 4. 27. Brook, Amendment 

101, ſt was ruled to be amended, becauſe there was — 
1 | 


I'N F 4A NG es 


ching to amend by, which is an Amendment at Common 


Law. | . 8 : ES 
Some other Exceptions were over⸗ruled, and the Appel- 


| jant had Judgment upon the Demurrer ; and the Appellee 


was tried, and found Guilty of Manſlaughter only, and was 
immediately diſcharged without Bail, being pardoned by the 
late Ack of Gꝛace. e = | 


Thompſon verſus Leach. Trin. 2 W. & M. 


. 
dit was found, that a certain Perſon made his Will 1504 LE 
of the Lands in Queſtion, whereby he deviſed the 5 1. 
| ſame to one and his Þeirs, who died without Jfſue ; 
and his B2other and Heir ſurrendered the Lands, but he | - 
was not Compos mentis at the Time of the Sealing and 5 0 
Delivery of the Surrender, &ckc. | \ | 

By Holt C. J. and the Court; The G2ants of Jnfants 
and of }Perſons non compos are parallel in Law and Rea- 
ſon; and there are exp2ecs Authozities that a Surrender Cro. Car. 
made by an Infant is void, therefoze this Surrender is like- “ 
wiſe ſo. Ik an Infant grants a Rent-charge out of his E- 
ſtate, it is not voidable, but ipſo facto void; koz if the 
G2antee ſhould diſtratn fo2 the Kent, the Jnfant may have 
an Aﬀion of Treſpaſs againſt him. And in all Caſes 
where 'tis held that the Deeds of Inkants are not void, but 
 voidable, the Meaning is that Non eſt factum cannot be | - 
- pleaded thereto ; fo2 they have the Foꝛm though not the O⸗ 
perations of Deeds, wherekoze are not void without ſhew- 
ing ſome ſpecial Matter to make them of no Efficacy. Ik 
an Infant makes a Letter of Attozney, though it is void in 
itſelf, yet it ſhall not be avoided by pleading Non eſt factum; 
but by ſewing his Jnfancy. 
Judgment fo2 the Plaintiff, 


I an Afton of Treſpaſs and Ejeckment a Special Uer- 


41 Coan 
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C2.) 


Carthew 
122, 123. 


441. 


1 Show. 165, 
170. 


1 Cro. 424. 
I Bulſt. 180. 
Style 318. 


Ann. 


IN F 
Coan verſus Bowles 6 a. Paſch. & Trin. 
1 2 W. & M. e 


ED on a Judgment in Replevin in C. B. againſt thye 
Defendants, and the Erroz aſſigned was, fo? that one 
of the Defendants was an Jnfant, and pet had appeared 
and pleaded by Attozney. To which it was anſwered, that 
this was not erroneous, becauſe Judgment was given faz 
the Infant, which is fo2 his Benefit ; and alſo in this Caſe 
the Defendants made Conuſance in auter droit, and all 
thee of them make but one Bailiff, tis like the Caſe where 
an Inkant and one of full Age are made Executozs, he with 
the other Executoꝛ may ſue per Attornatum, becauſe it is in 
Right of another. 

Holt C. J. Ik an Infant is Executo? alone, he cannot 
ſue by Attozney, if he do, he ſhall be amerced pro falſo cla- 
more; but where he is joined with others of full Age, tis 


otherwiſe; fo2 in that Caſe thoſe of full Age have Authozity 


2 Sand. 212. 
1 S1d. 449. 
2 Cro. 420, 


to Diſpoſe of all the Aſſets without the Allent of the Inkant: 
And that is the Reaſon of the Difference between an In⸗ 
fant Plaintiff and Dekendant. This Appearance of the 
Jnfant is frregular ; he ought to plead per Guardianum, and 


the joining the other Defendants with him ſignified nothing, 


ſo as to charge the Jnfant ; becauſe if the Judgment paſs a- 
gainſt him, it ſhall be fo2 the Damages de bonis propriis, 
and he ſhall be amerced: Therefoze where he is joined, 02 
where he is ſingle, it is in Reaſon the ſame, fo? in both 
Caſes the Loſs is equal if Judgment be againſt him. The 


Caſe of ſeveral Executozs, where one is an Inkant, is 


founded upon Neceſſity ; fo2 it is abſolutely neceſſary, that 
all who are appointed Executozs by the Will ſhould be made 
Parties to the Aﬀion ; and where there are ſeveral Exetu⸗ 
tozs, the At of one ſhall conclude his Companion; and 


therekoze the general Appearance per Attornatum fs good fo? 


all of them, and the Reaſon is not becauſe they are in auter 
droit: If an Inkant Executo2 recover by Attozney, his Ap 
pearance fs no Erro2; but it is where he is condemned 
in the Adion. And he laid down this as a general Bult, 
that a Man ſhall never aflign that foꝛ Erro2 which he might 
plead in Abatement; and here Inkancy might have been al⸗ 
ledged fn Abatement of the Cognizance: Foz it ſhall be ac: 
counted his Folly to negle# the Time of taking that Crcep- 
tion. It a Feme Covert bzing an Aﬀion in her own m" | 
Os | | 


1 


— Ls a— 


——, 


— 


per Attornatum, and the Defendant pleads in Bar to the 
tion, he ſhall not afterwards align the Coverture fo2 Er- 
to:: And Infancy is a perfonal Patvilege, of which none 
can take Benefit but he himſelf, Action of Waſte was 48 E 5 10. 
bꝛought againſt a Guardian, and pending the Suit he % Fi 
ſhews that the Plaintiff was an Inkant; and reſolved that 833. 
they could not take Notice of it, hecauſe the Defendant Roll. 783. 
had not taken Advantage of it, but had admitted him by | 
Plea at firſt, So here, ſince the Plaintiff in this Caſe is 
eſtopped by his own Admiſſion, to aflign the Infancy fo? 
|  Exro2; therefoze the Judgment ought to be affirmed, 

All the Judges agreed that the Judgment ſhould be af- 
firmed, but upon different Keatons; thee of them being fo? 
the Affirmance becauſe the Defendants are in auter droit, 
and they all make but as one Bailiff in the Conuſance. 

per Cur': The Judgment was affirmed, | 


Williams ver ſus Harriſon and Harriſon. Mich. 
| 2 Weak 


F an Aion on the Cale brought by the Plaintiff againſt _ (3. 
the Defendants, being Merchants, accozding to the 76 61. 
Cuſtom ok Merchants, upon a Bill of Exchange dzawn by : 
= them, and pꝛoteſted. R. Harriſan, one of the Defendants, 
| pleaded Inkancy in Bar, &. 3 
And upon a Demurrer to this Plea, ſuppoſing that In⸗ 
kancy was no Bar to this Aﬀton founded on the Cuſtom of 
Merchants; . -. - 55 | 
The Court, without Argument, over-ruled the Demur⸗ 
ter, fo2 they clearly held, that Inkancp was a good Bar 
notwithſtanding the Cuſtom; fo2 here the Inkant is a Tra- 
der, and the Bill of Exchange was dꝛawn in Courſe of 
Trade, and not fo2 any Neceflartes ; ſo Judgment was en: 
_ that the Plaintiff nil capiat per Billam verſus R. Har- 
riton, | 
And Holt C. J. cited a Caſe, that where an Infant keeps . Roll. Abr. 
a Common Inn, yet an Action on the Caſe upon the Cuſtom 
of Inns will not lie againſt him, which is ſtronger than the 


mincipal Caſe. 


King 


— 


King verſus Cole, at Guildhall. Mich. 10 V. 


(4.0 HE Defendant was invited, fo2 that he being a 
— Fog * Bankrupt, and bzought befoze the Lo2ds Commir. 
| ſioners, he refuſed to give them an Account of his Effeas, 
and his Defence at the Trial, upon Not Guilty pleaded, | 
was, that he was an Jnfant at the Time of the Debts s con- 6 
tracted, and therekoze could not be a Bankrupt. | 
Ind of that Opinfon was Holt C. J. fo2 though his Dehts 
are only voidable at his Election, yet he cannot be a Bank: 
ppt fo? Debts he is not obliged to Pay. 


Greek and Mew. Trin. 8 Ann. 


4.5 Reſpaſs againſt ſeveral, they all appear by Attoꝛnep, 
and plead ſeveral Pleas ; thꝛee Not Guilty, two of 
which are found Guilty. The others juffify by Foꝛce of a 
Statute made 12 Car. 2. that thzee of them being Officers, 
purſuant to the Direction of the Governoz, &c. and accon: 
ing to the Statute, took the Goods, and that the other 
Defendants, as their Servants and by their Command, 
aͤſſiſted them in it. Upon a Writ of Erroz bought, the 
 Erro? aligned is, that A. who was a Servant, was an Ju. 
fant, and under Age. 
Raymond. The Inkant's appearing by Attoꝛney is erto⸗ 
neous fo? all; fo2 it is a joint Judgment and joint Dama: 
ges are given. Oate verſus Aylett. 

Cummins Serjeant contra. J agree that in all Caſes whetc 
an Infant ought not to appear by Attozney, if he doth, it 
is Erroz. 

But whether it is Erroꝛ here, he only afing as a Ser. 
vant, J muſt ſubmit. 
The Reaſon why an Jnfant cannot appear by Attoꝛney is, 
becauſe he is thought not to be able to make known his Cale, 
now he being a Servant muſt plead as the others, and ſtand 
oꝛ fall by that. 

Holt C. J. The Caſe is the ſame whether he is Matter 0! 
Servant, fo2 the Servant 1s nn liable to Damages 
with the Baſter. 

Powell J. It is a joint Judgment, and entire D. 
which cannot be divided. 


Per Curiam: The Judgment was reverſed. | 11 
1 ; ? | . 0 
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Nformation hy the Attozney General againſt ſeveral Per» (1.) 
ſons fo2 a Riot in pulling down Fences, &c. on a Com. 141, 
Demurrer to the Jnfozmation, Sir Fr. Winnington “ 
ſhewed Cauſe the laſt Term, viz. that the Defendants 
ought not to anſwer to the Jnfozmation, but it ought in 
this Caſe to be by Pꝛelentment of a Jury. 
Holt C. J. We cannot impeach the Juſtice of ſeveral of 
our P2edeceſſo2s. Jnfozmations were frequent in the Time 
of the Lozd Hale; but agreed that Jifowmations fo2 Batte- 
ries, &c. are oppꝛeſuve; that the Star⸗Chamber was an 
ancient Court at Common Law, and they pꝛoceeded by In⸗ 
founation, and therefoze ſo may we; that the Statute of 
32 H. 8. of Maintenance, ſuppoſeth Inkoꝛmations to be as 
lawful as Actions by Bill oꝛ Plaint, and it was not a new 
Way of ſuing, &c. | | = 
Dolben J. That Inkozmations were befoze 1 Car. there 
is an Inkoꝛmation mentioned in the Inſtitutes to be agalnſt 
Plowden and others in the Time of Queen Elizabeth. 
Holt C. J. ſaid obiter, that na Inkozmation could be 
quaſhed ; ſecus of an Jnditment. : 
Now this Term, by Eyres and Dolben, Infozmations are 
moze ancient than 5 Car. and per Dolben, the Statute of 
5 Eliz. mentions that Jnfo2mations were moz2e ancient. 
Holt C. J. Inkoznations were at Common Law; fo2 
there is no Statute that gives them. This Court cannot 
take Indictments out ok the County in which it ſits, but 
this Court hath all the lawful Power that the Star-Cham- comb. 36, 
ber had, and therefoze may puniſh Offences committed in $5: | 
other Counties; which fo2 the greater Part would be un- 
— if Inkozmations fo2 them would nor lie in this 
Dolben J. There are ſeveral Inkozmations in the Books 
of Entries of Perjury, Exto2tion, &c. 
Curia: Clearly the Infomation lies, and Judgment foz 
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the King, niſi, &c. 
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5 Mod. 459, 
464. 


Hob. 115, 
109. 
Dyer 93, 98. 
1 Saund 301, 
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INFORMATIONS 


Pryn's Caſe. Anno 2 W. & M. 


A® Inkozmation was erhibited in the Crown-Dffice . 
gainſt divers Perſons fo2 committing a Riot, and 
pulling down certaln Fences, &c. The Queſtfon was; 
whether an Inkozmation would lie fo2 a Riot? And fo! the 
Defendants it was inſiſted, that Jifozmations were new 
Things, and do not lie in this Caſe z and that it ought to 
be pꝛoceeded in by Jndiftment oz Pꝛelentment, in the Conn: 
ty were the Fat was committd. 

Holt C. J. The Abuſe of Inkozmations was complained 
of by my Lozd Hale, but not that they were unlawful; and 
we ſhall not come now and impeach the Judgment of all 
our Dꝛedeceſſozss. A Man map make a better Argument 
againſt Writs of Enquiry and new Trials, than againſt 
Inkozmations. As to the Statute of H. 7. J do not think 
that the Court of Star-Chamber was ſet up then, but was 
at the Common Law; and ſo Inkozmations in that Court, 
and others, were at Common Law. And notwithſtanding 
the Repeal of 11 H. 4. afterwards the Statute of H. 8. of 
Maintenance, ſuppoſeth that Inkozmations ſtill lay; and if 
it had been a new Thing, that Ack would have ſaid, that 


there ſhall be an Inkozmation fo2 that Crime; and not that 
tit ſhall be puniſhed by Inkozmation, which ſuppoſes Info:- 


mations to lie befoze. The Star-Chamber Court was ta: 


ken away, becauſe the Dffences were puniſhable here; but 


gencrally a Crime committed in York cannot be puniſhed 
in B. R. by Indixment, fo2 it cannot be removed out of the 
County, where all Jndifments muſt be laid; therefoze it is 
only puniſhable here by Jnfozmation. In the Books of En- 
tries there are Inkozmations fo2 Perjuries and Intruſtons, 


- againſt the Bailiff of Weſtminſter and Keeper of the Gate- 


houſe, and yet they are no Officers of the Court: And yol 
could never move to quaſh an Inkozmation againſt the It: 
tozney. 2b] | ER 
All the Court were of Opinion that the Inkozmation did 
. | | | 
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The | King — Kobe Paſch. 4 w. & M. 


N an Jnfozmation againſt the Defendant fo2 opprefſively (3.) 
I taking and extozting from divers Subjects, ſeveral Sums =_ 
ok Boney, exceeding the ancient Rate and Pꝛice foꝛ Paſ- 1 Show. 399. 
ſage over a River, ſetting fozth the Paices taken fo2 Men, f 
Hozſes and Cattle, &c. And the Defendant being found 
Guilty, it was moved in Arreſt of Judgment, that the In⸗ 
fozmation was too general and uncertain, becauſe it did 
not mention any particular Perſons kerried over, oz from 
whom the ſaid P2ices were taken. 

By Holt C. J. In every ſuch Inkozmation, a ſingle Ol⸗ 
fence ought to be laid and aſcertained, koz every Extoztion 
from every particular Perſon is a ſeparate and diſtindt Ok⸗ 
kence; and therekoꝛe they ought not tobe accumulated under 
a general Charge, as it is done here, becauſe each Offence 1 Cro. 438. 
requires a ſeparate Puniſhment, accozding to the Quantity : Lean, 58 
of it: And it is not poſſible fo2 the Court to p20poztion the 39 - 
Fine o2 other Puniſhment, unleſs it be fingly and certainly 
laid, Tt is true, all Inkozmations in the Exchequer are 
general, as this is, but the Reaſon is becauſe they are fo: 
certain Penalties inflied. 


The Judgment was arreſted. 


The King verſus Gaul. Hill. 10 W. 3. 


\ N Jnfozmation by the attoꝛney General on the Statute (4 
of Ed. 6. fo2 buying and ſelling live Cattle, not having K 372, 
kept them the Time the Statute appoints, was bꝛought a- — 
gainſt the Defendant; whereby he had fo2feited double Ula- 465, 46d. 
lue. It was here inſiſted, that the Inkozmation would not 
lie in this Court, and that the Buying and Selling being 
in N. it ought to have been bꝛought there, and not in Mid- 
dleſex, by the Stat. 21 Jac. 1. On the other Side it was 
ſaid, that the King's Bench is not reſtrained, and that the 
Attoꝛney General map exhibit Inkozmations here fo2 the 
King, notwithſtanding the Statute. | 
The Court, upon reading both the Statutes, was of Dpt- 5&6 Ed. 6. 
non, that as it was clear the Defendant might have been © c. 14. 
pzolecuted at the Seſſions, by way of Indickment upon the OE: 0 
Statute 5 & 6 Ed. 6. therefo2e this Caſe was plainly with- 


in the Neſtraint ok the Statute of 21 Jac. 1. and againſt the 
erpꝛels 


— 
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erpꝛets Wozds thereof. And it hath always been ruled, 


that this Act doth not extend to any Penal Laws, upon which 


the P2bſetutions ran only be in the Süperioz Courts at 


Cro. Eliz. 
645. | 
Style 340. 
3 Lev. 71. 
2 Keb. 401. 


Trin. & Hill. 
11 W. 3. 
1 Salk. 374, 
367, 371. 

ro. Car. 
252. 


(5. 
1 Salk. 374. 
2 Salk. 514. 
Mod. Cales 
168, 
2 Show. 12. 
Far. 101. 
5 Mod. 343. 
Cumb. 460. 


( 6.) 


Weſtminſter. | . | 
And here Holt C. J. ſaid; Ten Judges had agreed in the 
following Reſolutions : That all Inkozmations and populat 
Actions on penal Statutes made befoze the Ad 21 Jac. 1. 
muſt by Fozce of that Statute be laid, bzought and poſe. 
cuted in the pꝛoper County where the Fact was done: But 
that P2oſecitions on ſubſequent penal Statutes, are not 
reſtrained thereby; fo2 that Ack is as to them, as it were 
repealed, Though the Chief Juſtice declared his own pi. 
vate Opinion was, that where any ſubſequent Statute gives 
any popular Action, it muſt be laid in the pzoper County, 

within the Equity of 21 Jac. 1. 


By Holt C. J. Where a Matter concerns publick Go 
vernment, and no particular Perſon is ſo concerned in Jn: 
tereſt as to maintain an Action, Inkozmation will lie; and 
in Caſe of a Cozpozation, it map be granted againſt parti⸗ 
cular Perſons, to try a Right, &c. In an Inkozmation, 
if the Defendant comes in upon the firſt Pꝛocels, he has 
an Imparlance of Courſe; but if upon the Attachment, he 
muſt plead inſtanter: So if he be outlawed by Pꝛoceſs, and 
comes in and reverſes the Outlawzp, here he muſt ptead in- 
ſtantly to the Inkozmation. 


The King der ſus Dummer. Mich. 11 W. 3 


Otion fo2 an Inkozmation againſt Dummer, ko: Pet⸗ 
jury committed in a Trial, in anſwering this Que 
ſtion, Whether he had received 800 l. for paſſing his Accompts? 

Et per Holt C. J. Ik the Queſtion had been fair, we 
would have granted an Jnfo2mation ;, but this Queſtion was 
in effet, Whether he was guilty of Bribery 2 Pou map indit 
him, but we will not grant an Inkozmation. 


Regina verſus Turvy and others. Hill. 7 Ann. 


J2 Infomation ſet fozth that Gilbert Paſmore died In- 
teſtate at Hampſtead in the County of Middleſex, and 
that the nert of Kin was Edward Paſmore, &c. and that he 
only. was intitled to the Diſtribution ok the Tnteſtate's 4 


2 ſtate, 
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INFORMATIONS 


ſtate, and that the Oekendants endeavouring to get half the 
Jnteſtate's Eſtate, and to get Adminiſtration, did conſptre, 
ſuboꝛn and ſolicit R. H. to make Affidavit, and affirm befo2e 


a Juſtice of the Peace, that Edward Paſmore, the Father of 
Edward and Gilbert Paſmore, did marry a ſecond Wife, and 


that this was done with Intent to get it regiſtred and certi- 
fied; and further, that they did give, pay and deliver 51. to 
RK. H. & diabolice pꝛomiſed to give him 10 l. moze pro inde. 
Che Defendant being found Guilty; y Eo 
Sir Edward Northey moved in Arreſt of Judgment, The 
firſt Part of the Inkozmatton is laid to be done by thzee, 


but not by the Mike. They have laid two Faults, which 


were committed-in ſeveral Counties, in one. 

It is too general; it is fo2 conſpiring to get half the E- 
ſtate, and get Adminiſtration granted, which is not a Con- 
| ſpiracy in any Man, when it is but to try his Right. They 

let fo2th that thꝛee did ſuboꝛn and perſuade, &c. but do not 
| fap quilibet eorum. It being foꝛ Wozds, one cannot ſpeak 

fo2 another. It is, that they did p2ocure R. H. to take a 
falſe Oath befoze ſuch a Man, and they do not ſet out the 
Moꝛds. Jt is coram aliquo juſticiario, but it is not ſhewn 
what Dath, no2 befoze whom taken. As to the Intent, 
that is nothing; koz it cannot be tried to what Intent a 
Pan ſubozned. „„ 5 

Powell J. Ik they have not laid a Fat done, oz a Con- 
ſpiracy to do that Fact, it is a fatal Exception. | 

Eyre: There is not any Dath ſet fo2th ; but a bare So⸗ 
licitation, and a giving of Money is a Crime, though no 


Oath is taken; as lying in wait is an Offence, and indifta- 


ble, though no Faf is done. DE 
Holt C. J. To perſuade and ſolicit is a Crime, but that 


is not the Crime. laid here. He is found guilty of the 


whole; but if he had been found guilty of the Perſuaſion, 
it may be that would have helped it. 

Powell J. Tf the Perſuaſion was in Middleſex, and the 
Perjury in London, they cannot have a Venire out of both, 
but if in any other County, they might have joined. 

Holt C. J. J queſtion (make the beſt of ft) whether this 
is Suboznation. | | 
Powell J. Then they ſhould not have laid Suboznation. 

Holt C. J. Pet it is good fo2 the Reſt; and it is laid 
that the Dath was taken bekoze a Juſtice of Peace. 

Powell J. It is an ertra-judicial Dath, fo2 the Juſtice 
had no Power to take it. | | 

Adjornatur. | 
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INN- KEEP E RS. 


Gilbert and Berkeley. Trin. 8 w. 5 


him any moze Food, koz he would not be reſpon⸗ 


C1.) Pan hav an Þozſe in an Inn, and came thither. 
Skin, 648. and direfted that the Jnn-keeper ſhould not give 


ſible fo2 it. The Queſtion was, if fo2 the Food 

given by the Inn⸗keeper to the Hozſe after this Direfton, 
the Man who bzought the Þozſe thither ſhall be charged oꝛ 
And Holt C. J. direffed, that this was not a Diſcharge. 
fo? then the Inn⸗keeper might be deceived. And it is the 
leſſening of the Security of an Jnn-keeper, who may detain, 
and by the Cuftom of London ſell the Þozſe fo2 his Keeping. 


Parker ver ſus Flint. Mich. 10 W. 5 


Holt C. J. IF one comes to an Inn, and makes a p2evious 
| 1 Contract fo: Lodging fo2 a ſet Time, and 
does not eat oz dzink there, he is no Gueſf, but a Lodger; 
and as ſuch is not under the Jnn-keeper's P2oteftion; But 
if he eats and dzinks there, it is otherwiſe ; oꝛ if he pays fo? 
his Diet there, though he does not take it there. And a 
Sign is not eſſential to an Inn, but is an Evidence of it. 


— 


A 
FO 6. 


INQUISITION: 
The Queen werſ#s Watton. Hill. 2 Ann. 


« 


N the Caption of an Inquiſition it was ſaid, Juracore* 
jurat & onerat' ſuper facramentum ſuum, &c. And t0 
this Counſel excepted, fo? that it does not appear what 

| the Jury were fwomn to do, whether they were an Ju. 
queſt of Inquiry, o2 a Petit Juty? | | 


Holt 


3 


8 


3 


Joinder of Actions. 


Holt C. J. J have known Inquiſitions quaſhed fo2 want 
of the Mozds ad inquirendum ; but fince it is here a parti- 
cular Offence, and at the. Suit of the Party by Statute, 
by my Conſent none fhould ever be quathed fo2 ft. In an 

Tnditment it is never mentioned what the Jury is to en⸗ 
quire of, but only ad inquirend. pro Dom. Reg. pro Corpore 
Com. And as to the Want of theſe Mozds, in Caſe of a 
Petit Jury, you only ſap, Ele. triat. & jurat. without ſay- 
ing ad triandum exitum. And in this Caſe it does appear, 
that they were ſwo2n to p2eſent, fo2 there is no Iſſue joined; 
and the Reaſon why in a Pꝛeſentment at the General Quar- 
ter⸗Seſſions it is neceſſary to ſap, Ad inquirendum pro, &c. 
is, becauſe their Commiſſion is ſuch, and the Jury muſt en- 
quire accoꝛding to the Commiſſion ; but here their Commil⸗ 
ſion is by a Statute concerning fo2cible Entry: And if it 
were an Indickment koz a Riot, upon the Statute of H. 4. 
without the Mozd inquirend. it might be held well, 

Per Cur': The Inquiſition was confirmed. 


Joinder of Actions. 
| Saracini werſ#s Kilner. Paſch. 6 W. & M. 
| Pins C. J. Where ſeveral Ations are bzought 


fo2 ſeveral Cauſes, the Court may compel to join 
| them in one, where they may be joined; but where 
ſeveral Pleas are requiſite, as in Aſſumpſit and Tro- 

ver, they cannot be joined, 


Barton werſ#s Bartlet. Trin. 12 W. 3. 


| F OUR Perſons were arreſted upon one Writ, and put 


8 


(2.) 


in Bail ſeverally ; one of them non-profſed the Plaintiff Cas W. 3- 


fo2 want ok a Declaration. 

Holt C. J. Till they are ſever'd by the Declaration, the 
Crit ſhall be intended joint; and the Non-pros' befoze the 
Declaration muſt be upon the Writ, which is joint, and 
therefoze one Non-pros' will do fo2 all, notwithſtanding the 
ſeberal Bail. 
| . | loin- 


405. 
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5 Mod. 25. 
Salk. 


5 
1 Salk. 390, 
391. 
S. C. by the 
Name of 
Ward verſus 


Everard. 


Jointen ants ; and Tenants In 


Common. 


Ward verſus Evans. Trin. 7 W. 3. Rot. 1718. 


N Replevin the Defendant makes Conuſance as Bailif 
to C. H. and E. I. and ſets fo2th, that Sir Robert Carr 
in 1638 was leiſed of the Locus in quo, &c. in Fee, and did 
by Jndenture grant and demiſe to C. H. and E. I. (and this 
others now dead) an Annuity of 1001. per annum, to be e. 
_ divided among them (viz.) 201. to each, Habend' the 
aid 100 l. to them and their Aſſigns koz their Lives, (viz) 
20 l. to each of them reſpeftively, and to be iſſuing out of 
the Locus in quo, &c. and that he did further grant, that if 
any one of the five died, the Annuity of 201. payable to ſuch 
ſhould be paid equally to the other four ; and ſo if two died, 
and if thee died, that the two Survivo?2s ſhould have 501. 
each, but that there ſhall be no Survivoz ok either of their 
Parts; and farther, that if any Part of this were arreat, 
that they might diſtrain ; Virtate cujus the five were ſciſed at 
the Annuity of 20 l. each; and being ſo ſeiſed, thꝛee of them 
died, and that their Parts ſurvived to the two living, and 
that the Annuity was in arrear fo2 ſeveral Pears, the Ar- 
rears befoze the Death, and ſince, amounting in the whole 
to 22001. and fo2 40 l. the Defendant makes Conuſance. 


To this the Platntiff pleads in Bar; on which Iſſüe is 


ioined, which is found fo2 the Avowant. Now it was 
moved in Arreſt of Judgment, that this is no good Conu⸗ 
ſance, becauſe the Defendants are Tenants in Common of 


this Annuity, and therefoze one Conuſance cannot be made 


fo2 both, but it ought to be-ſeveral fo2 each of them. Che 
only Queſtion is, if a joint Conuſance can be made fo2 Te- 
nants in Common? | - | 
Judgment was given Hill. 10 W. 3. per Holt C. J. the 
Mozds equally to be divided cannot make a Tenancy in 
Common in a Deed, though they may in a Mill; and the 
oꝛds to have and receive 20 l. a-piece, are an Explanation 
how the Money on Receipt is to be diſtributed, (viz) ſo 
much to one and ſo much to another, but do not ſever the 


Gant no2 the Rent; fo2 it is not ſeveral Rents, no? ſeveral 
a | „ aan, 


Jointenants, &c. 369 


Grants, but one Rent, and one Gzant undivided, Ik they + Roll. abr. 
were Tenants in Common, then each of them muſt avow 414. 8). 
de quinta parte of lool. and not koꝛ 100l. It one Copar⸗ 2 Cro. 27. 
tener grants a Rent ok 201. fo: Equality of Partition to 97. Eliz- 
the other two, (viz.) 101. to the one and 10 l. to the other, We. 20 
they have but one Rent; and the (viz.) is but explanatozy. 3 Co 39. b. 
I Inſt. 169. b. which Caſe is not to be diſtinguiſhed. Weins 

and Holt C. J. ſafd, Ik a Pan grants two Acres to A. 
and B. habend. one Acre to one, and the other Acre to the 
othet, the Habendum fs void and repugnant. Hob. 172. 

And fo here, where the Gzantoz has granted one Rent; it 
is repugnant to the very Mods of the Gzant to make it ſe- 
veral G2ants of ſeveral Rents, | | 
Judgment fo2 the Avowant. 


— 


Fiſher verſas Wigg. Hill. 12 W. 3. 


Inds were ſurrendered to the Uſe of thꝛee Perſons and (2.) 
LL their Þcirs, equally to be divided between them and * Salk 391, 
their Þeirs reſpecively: And the Queſtion was, whether??? 
this was a Tenancy in Common, oz a Jointenancy ? | 
Holt C. J. held it a Jointenancy, fo2 the Wozds equally, 
c&c. finpo2t as much. Ik a Feoffment be made of Lands to 
A. and B. equally to be divided, they are Jointenants; fo2 
they have the Land by one Title and Eſtate, and equally to 
be divided impo2ts nothing but what was implied befozwt — 
But if it be to A. and B. Habendum »one Moiety to A. and 2 Int. 183. 
the other to B. they are Tenants in Common, becauſe they 3. Abr. 
have ſeveral Titles, and there muft be ſeveral Liveries; Lev. 373. 
though if it were Habendum ten Acres to one, and ten to the 3nd: 194- 
other, it would be void ko: Repugnancy. As foz the Wozd ; Leon. 1%. 
divided, that does not impozt a Tenancy in Common, fo? Leon. 113. 
there the Poſſeſſion muſt be entire, & pro indiviſo; and to 57. 
divide would be to deſtroy it. And though Tenants in 3 Rep. 39. 
Common hold by ſeveral Titles o2 Rights, yet the Poſſeſ- 5 Rep. 103. 
lion of one is the Poſſeſſion of the other. A Devlle to two | 
and their Þeirs, equally to be divided, was fo2merly looked 
on as a Joint⸗Eſtate, now indeed it is an Eſtate in Com 
mon, not by Foꝛce of the TWozds, but that it appears to be 
the Intention of the Party, that there ſhould be no Survi- 
voxſhip. Laſtly he ſaid, Jointenants were favoured ; fo2 
the Law loves not Fracions of Eſtates, no2 to divide and 


multiply Tenures and Services. 
2 = 5B Att 
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6 Ar. But the other Judges held this a Tenancy in Common, 
Oro. 434. by Reaſon of the Intent of the Parties; And ſaid, that it 
oph. :25- was here in the Caſe of an ſe, which muſt be conſtrue 
1 Saupd. 151. Accoming to Wills, and eſpecially it being a Copyhold E. 
Judgment was given accozding to this Opinion of the 
other Juſtices Rs : 


Turkerman verſus Jeoffrys. Paſch. 6 Ann. 


I [| 'Keſpaſs, and a Specſal Aerdiſt. The-Cale was, that 
r A. being ſeiſed in Fee deviſed his Lands to his twg 
date t his Mieces Jane and Elizabeth, equally to he divided between 
teo sisters them During their Lives, and after the Deceale ok them two, 
Faden an. then to the Heirs of Jane; Jane dies, living Elizabeth: And 
ring Life, e- the Queſtion was, Whether Jave aud Elizabeth were Join: 
1 — tenants by the Mill, oꝛ whether the Heir ok Jane ſhall habe 
eveenthem, the Molety now, living Elizabeth ? 
«pe afrer the Eyre fg? the Plaintiff, Elizabeth thall hold it during her 
mern, c of Life; £02 if it be a Tenancy in Common, yet Elizabeth ſhall 
Heirs of have the Lands by way of croſs Remainder, 3 Co. 37. b. 
Fane beld But J do take it, upon the UWozds of the Will, that they 
and Eee Here Jointenants. It is true, if a Yan veviſes his Lands 
vere Jointe- tg to equally to be divided between them, this would be 
nance during Tenancy in Common, not by expꝛeſg Wods, but by the 
Fre to the Conſtruſtion of the Intent of the Teffato2 ; fo2 ſuch Wozds | 
Heirs =. in a Deed would make a Jointenancy, becauſe theſe Moꝛds 
Tate Dur Rar do not make the legal Diſtintion between Jointenancy and 
ring Fee: Tenancy in Common. Wis are to be conſtrued accoding 
bes Life. to the Intent of the Maker; and here it does appear that 
| the Tettatoꝛ did intend they ould be Jointenants, and that 
there ſhould be a Survivoꝛchip, fo2 the right Þeirs of Jane 
were not to take till after the Death of Jane and Elizabeth, 
aud then they were to take the Whole, and not the Polcty; 
fo2 if the Þeirs of Jane were to take a Poiety, that would 
hape been erpzeſed ſomewhere in the Will; but as this Cale 
is, if we do not conſtrue this a Jointenancy, this might 
never take Effet, fo2 if Elizabeth had died, living Jane, the 
pPeirs of Jane could not take; and if they did not take cod. 


Inſtanti the particular Eſtate determines, they ſhall never 
take. Archer's Caſe, 1 Co. 66. b. 67. a, &c. But though it 
was a Tenancy in Common, pet it muſt be conſtrued a crols 
Remainder, to make good the Intent of the Will, 2 Jones 
172. Raym. 452. 4 Leon. 14, | 
. Ko. Pengelly 


Tenants in Common. 


ET 


pengelly: The Moꝛds, equally to be divided, carry a Te- 
nancy in Common, and ſubſequent Tlo2ds ſhall not alter 


the Eſtate. It was objefed, that the Remainder. could not 


take till both were dead; there is no Pꝛejudice in that, fo2 
then the Heir of the Deviloꝛ ſhould have it by Deſcent; in 
the mean Time a 'Tenancy in Comman is a better Pꝛovi⸗ 

ſion fo2 his Nieces than a Jointenancy. There can be no 
Implication of .croſs Remainders, but as the Eſtates fall 


they come to bim in Remainder. - Tf the Deviſoz intended 


— them go by Survivozlſhip, he would have done ſo 
directly, without going about by Wap of croſs Remainder. 
Here if the Doiety of Jane ſhould go to Elizabeth, that will 
be a Diſheriſan ok the Heir at Law pro tanto, which is not 


to be done without erpzeſs TUo2ds, - | 
Holt C. J. The Reaſon why the Wozds, equally to be di- 


. 


- vided, in @ Will make a Tenancy in Coinmon, is, becauſe 


it is taken to be the Jntent of the Deviſoz, And now, ſince 
theſe Moꝛds do not neceſſarily imply a Tenancy in Com- 


mon, and that the Intent of the Devilo2 ſeems to be other- 


mile; by the ſubſequent Wo2ds it ought to be conſtrued 
- accoding to his Intent, which ſeems to be, that they ſhould 
cnjoy the Lands whilſt they lived, and after their Deceaſe 


ts the Heirs of Jane; you hazard the Devile if you make it 


a Tenancy in Common; foz as Pz. Eyre ſays, if Elizabeth 
{ had died firſt, what would become of that Doiety? fo2 a 

contingent Remainder, that cannot take Effe# when the 
particular Eſtate determines, is void. Suppoſe Elizabeth 
had died leaving Iſſue a Son, living Jane, if that Had been 
a Tenancy in Common, the Son of Elizabeth ſhould have, 


which is direfly againſt the Intent of the Deviſoz. As ta 


have it a croſs Remainder, it is an gukward ſozt of a Thing. 
The Caſe of Holmes and Meynell has pꝛevailed, and is not 
| fit to be ſtirred now. Eos 

{ Powell J. That Caſe never went down with me, though 
{ affirmed in a Writ of Erro2; and J have heard learned 
People ſpeak againſt it. If this be a Jointenancy, it will 
anſwer the whole; Eftates are not to be raiſed by Jmplica- 
tion, unleſs that Implication be neceffary, 

Holt C. J. Since the Statutes of Wiſs, the Intent of 
the Depiſs2 has been the Rule fo2 Conſtruſtions of Mills, 
and (Hops neceſſary at common Law, as Þeirs, are not 
2 k. Trin. prox it was adjudged to be à Jointenancy, 
per Cur. e 


1 
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IRE L AN P. 


Coot verſus Lynch. | Mich. 10 W. 3. 


5 Mod. 421. E Queſtion in this Caſe was, Whether a Judg⸗ 
Inns ment given here (B. R.) upon a Writ of Erro; on 
T3 a Judgment in Ireland, could be erecuted in Eng- 

| land foꝛthe Coſts ? Foꝛ that Execution had been ta: 
ken out againſt the Party, who was here in England. 
- Holt C. J. Whatever Judgment the Court gives here 
muſt be executed in Ireland. pere can be no Teſtatum go 
into a Foꝛeign Country; the oziginal Judgment being given 
in Ireland, would you execute a Judgment by Plece-meal ? 
Shall you execute an acceſſoꝛy Part of Judgment, when the 
pꝛincipal Judgment cannot be executed here: | 
 Rokeby J. Execution muſt follow the Nature of the oz: 
ginal Action; and this Court is to fend a Mandate to the 
Judges in Ireland, to ſee that the Judgment which was given 
here, be put in Execution there. | | 
Holt C. J. J am of Opinton that this Execution ought 
to be ſet aſide, Et per Cur': A Superſedeas went, quia er- 
ronice, &c. | 


Iriſh Forfeitures. 


Anneſley ver ſus Dixon. Trin. 5 Ann. 


15 5 JS Caſe was argued this Day by the Attoznep 
Lande — 4 General fo2 the Plaintiff in Erroz, and he thought 
ee the Plaintiff ſhould hold under the Title of the 


the Act of Truſtees; fo2 elſe it would be very miſchievous, if 
Reſumption hat the Truſtees have done by Fozce of an Ad of Parlia- 


as forfeited, 


though the ment, ſhould be all unravelled, and the Purchaſo2s have 


1 Warranties, no Pꝛoviſions no2 Covenants but this Ad; 
by che Re- therefoze it was plainly intended their Titles ſhould _ 
ellion o | 5 : | - | itl- 


1688, were - | 5 | 
recovered in Ejettment by the Proprietor, and the Judgment affirmed in England. 


litigated 1192 conteſted; and ik the Parliament did intend 
to ieave Room fo2 any Perſon to contend their Title, then 


who have given their Money upon the higheſt Security of 


whereby the whole Plantation is veſted in Truſtees, And 
- piſts never want Deeds and pzivate Settlements upon Oc⸗ 


Cale, and the Encouragenient it has met with; has alarmed 


about Lands depending on the AX of Settlement, if the 


| tions, which fignifies nothing, foz being ſefſev and ſeque- 


* 
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there would be ſome P2oviſion in Caſe of Eviition, but 
here is no ſuch Thing; therefoze J hope theſe Purchaſers, 


this Nation, ſhall not tofe the Benefit thereof without Re- 
compence : And if this A could be ſo intended, it had been 
made in vain, fo2 we could never find Purchaſers; fo2 no 
Man would buy a litigions Title, without ſome collateral 
Security. It is objefed, that this is an ertrao2dinary 
Power; it is ſo without Queſtion, but we have ſren as 
great Powers given befoze: So is the Plantation At, 


ſurely it was very neceſſary to give ſuch a Power, fo2 Pa⸗ 


caſion to trump up, Which is very frequently done by them; 
therefoze when we conſider the great Power, then we muff 
at the ſame Tithe conſider the Nature of the Thing. This 


a great many Purchaſers; and if the Pꝛoceedings of the 
Truſtees be unravelled, we know that will be of very ill 
Conſequence, but we know not where it will ſtop. The 
Tniquity of this Caſe appears by the Special Uetdi#, and 
the Partiality uſed in this Caſe; fo2 if any Queſtibn ariſes 


Lands were ſeiſed and ſequeſtered, they never Will aomit 
any Special Uerdif, though they will give a Sfll of Extep⸗ 


ſtered makes a Title with them not to be controverted - 
and J take the Intent of this ac of Parliament was (0 
here, that the Decree and Judgment ok the Truſtees ſhould 
be final. There were two Objeffons made; ſitft, Whethet 
the Truffees had Power to determine what was vefted itt 
them? Secondly, Whether any Perſon could claim an In⸗ 
heritance? As to the fitſt Point, Jt is plain they had, by 
the whole Context of this Act of Parliament, a Power to 
determine what was veſted in them; firſt, by their Power 
of ſummoning all Perfons befoze them, &c. and fo2 what? 
It was ſurely fo enquire into what Eſtates were the fo2feiting 
Perſons, and what betonged to the late King James, which 

were already veſted, and to regiſter in Books, to2 that Pur- 
pole, ſuch Eftates and Jnterefts ſo veſted; then ſurely they 
are to determine what is veſted; fo2 J know not what Wo2ds 
could be invented to give them ſuch a Power, if theſe 
Moꝛds will not do it, which = in the Att fo. 17, 18. = 
| | 5 this 
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this Clauſe is the Foundation, and the Reft are only (gg. 
ſervient and direfozy ; and if they had not Power to deter. 
mine, why ſzould the Moꝛd determine be in the ſame Claule 
fo. 21. then there is Encouragement to any Diſcoveroys, ta 
whom the Chief Sovernoz of Ireland was to give Money 
on their Certificates; and if they could not determine ſuch 
Diſcoveries when made, then the Revenue of Ireland wag 
to be given fo2 nothing. Jt muſt alſo be intended that 
Pz. Dixon, the Leſſo2 of the Plaintiff in the oziginal 
Action, had ſufficient Notice accozding to the At; and be. 
ſides that, he claimed, and his Claim was dilmiſſed; and 
ſo by the erpzeſs UWo2ds of the At he was concluded; and 
the Truſtees were Judges of Recg2d, and therekoze it mug 
be intended they did right, accozding to their Duty, 
if the Contrary does not appear; then the Under-Leſſres 
and Farmers were compelled by this AX to pay their Rents. 
to the Truſtees; which could not oz would not be, if the 
Truſtees had not a good Title by their Determination, 
Again, The Truſtees by their Warrant could compel She: 
riffs to give Poſſeſſion to their Aendees. And ſo, upon the 
whole Matter, if the Truſtees had not Power to determine, 
this whole Act had been both unjuff and nugatow, 
_- As to the. other Point, which was an Dbjeftion made by 
Serjeant Broderick, that this Act did not allow any Perſon 
to claim an Jnheritance, it is certain that any Perſon who 
claimed the Inheritance might come in on the Summons 
and Pꝛoceedings of the Truſtees, o2 elſe they might claim; 
fo? in the claiming Clauſe theſe Wio2ds are, or any other E- 
ſtate, and ſurely that ſhall extend to an Eſtate of Inheri⸗ 
tance. IJ think that this Gentleman's Claim having been 
fully heard, and his Title determined acco2ding to the Ye- 
thods pꝛelcribed by this Act of Parliament, that the pfe⸗ 
tended new found' Title ſhould not have been allowed to 
be given in Evidence. There is a Fault in the Special 
Uerdie, fo2 by the Ac Rights of Entry and Rights of Ic: 
tions are given to the Truſtees, and they only find, That 
the late King James was neither ſeiſed, poſſeſſed o2 intereſt 
ed, 02 any one to his Uſe, o2 in Truſt fo2 him, at the Time 
ok his Acceſſion to the Crown; but do not ſay that he had 
not either Right ol Entry o2 Right of Action, as they ſhould. 
Sir John Hollis fo2 the Defendant 2: It there be an At of 
Parliament to ſell Lands, and there happens a Oiſpiitc 
abont the Title, is not this to be tried at the Common 
Law? So whether a Man be a Bankrupt, and what _ 
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his Lands, is triable at Law; ſo what Effates belonged 
to attainted Perſons, and what to the late King James, is 
triable by a Jury; and this At of Parliament does not by 
erpꝛels Cioꝛds alter the Law in that Point, and we ſhall, 
J hope, give it no equitable Conſtruction agataſt Magna 
Charta, becauſe the veſting Clauſe does only give them 
Power to ſell ſuch Eftates; it muſt be allowed that 'twas 
well done of the Truſtees to ſell ſuch Eſtates as were veſt- 
ed in them; but J believe that no Pan will ſay, that the 
Truſtees might ſell what Land they thought fit, which the 
Parliament did not think fit to give them; J know that 
fo: this Reaſon. that A# was then and fince by ſome 
thought dekective, but the Parliament would never mend 
the lame; therefoze the Queſtion being not here, what 


bucht to be, but what is their JIower; as J take it by this 


ac, it is like the Power given to Commiſſioners of Bank- 
rupt; fo2 the Cruſtees could never by this Ack determine 
any Thing ſummarily, but what was veſted in them, which 
is no mo2e than what Commiſtioners of Bankrupt can do; 
the Commiſſioners of Bankrupt cannot ſell till they know 
what they have; no moze could the Truſtees; ſo if we con⸗ 
ſider all the Power given to rhe Truſtees by this Aﬀ, 
will appear to be juſt equal to the Power given to Com- 
miſſioners of Bankrupt. All the foxfeited Eftates, 8c. were 
by this Act veſted in the Truſtees; but the Aﬀ# did not 
thereby determine what Eſtates were fozfeited, &c. no02 
who was attainted; as ta the Encouragement to diſco- 
vero2s, that makes nothing, becauſe the Diſcoverozs were 
not to be paid till Oiſcovery was determined; and if the 
Lands were in them, they might convey them, and give 
Warrants to Sheriffs to put Purchaſers into Poſſeſſion. 
Second Point; tis true, that Eſtates of Inheritance 
were to be claimed, &c. by this Act, but that was only to 
be by the Nlozds and Senſe of the At; Reverſions oz Re- 
mainders upon particular fozfeited, &c. Eſtates, 02 any 
Jncumbzances oz Charges upon them; fo2 beſides, what 
Senſe.could there be, if every Man, who had an Eſtate in 
Fee-ſimple in Ireland, ſhould be obliged to claim his Eſtate 
befoze the Truſtees, tho he and his Anceſtozs were in Poſ- 
leſſion never fo long; and then would it be in the Power of 
Trustees to determine every Man's Eſtate in Ireland, and 
lay they did belong to the late King James, oz to forfeiting 
Perſons? This is ſo great an Abſurdity, that J think no 
reaſonable Man can ſuppoſe; and yet this is our Caſe, foz2 
the Special Uerdie finds our Title, finvs our _— all 
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along, and until theſe Gentlemen went over, there's pg 
Title found in the Truſtees, but their own Tudgment 
which, J think, will give none, fo2 our Claim gives no 

Attorney General: Tue agree, that claiming oz not 


claiming makes nothing on the Caſe, fo2 the Claim gives 


no Title; J do not think the Parity between the Power 
of Truſtees and of Commiſſioners of Bankrupt will hold, 
ko; the fozmer have a Power to determine, and then to 


ell; but the later have only a Power to ſell. 


Holt C. J. Js there any Thing veſted in the Trufteeg 


but thoſe Lands, &c. which were fozfeited, and thoſe which 


did belong to Ring James? Surely no; then tis reaſonable 
fo2 the Truſtces to have Power to ſend fo2 Perſons, Da. 
pers and Recozds, to reduce theſe Fozfeitures to a Cer: 
tainty; but ſurely that cannot by any Tonſftrufion be in⸗ 
tended a Power to them to determine what Eſtate, and 
what Lands were fn them, and what belonged to other 
Perſons who did not fozfeit ; but tis reaſonable that thole 


who had Incumbzances, &c. Reverſions and Remainders 


on particular fozfeited, &c. Eſtates, ſhould claim. J think 
the Finding in the Special Uerdif good enough, 
Powell J. Surely the veſting Clauſe did veſt no moze in 
the Truſtees than what was foxteited, oz did belong to the 
tate King James, and if theſe Lands were not veſted, no} 


did belong to King James, then they were not veſted in the 


Truſtees; and if they were not veſted, then they could not 


- convey the ſame to Y2. Anneſly; as to the Wiſchiek to the 


Purchaſers, tis true, it may be great, but it may be a 


very great Wiſchief and Jnjuſtice, if the Truſtees ſold Peo⸗ 


ple's Land, becauſe they ſaid they did belong to a foxfeiting 


Perſon, oz to King James. Caveat emptor. All the Lands of 


forfeiting Perſons are in the Crown by the Law of the 
Land, but then there muſt be an Office of Infomation, 
which is traverſable, if we take the Commiſion here given 
to the Truſtees, as to this Point, to be in Lieu of ſuch 
Office, as J think it can be no moze, then ſurety tis and 


ought to be traverſable. 


Powys J. ſaid, That the Bifchief would be fo great to 


the Purchaſers, and the greateff Security of the Nation 0 


leſſened thereby, that twould be of very great and dange- 
tous Confequence, if this Judgment ffood ; and he did very 
much believe, that if this Judgment ſtands, no Purchaler 
will be ſafe, foz at leaſt 1000 Actions do wait on the Slit 
ceſs of this Caufe; and Papiſts will never want _ 
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and Settlements to trump up to ſerve their Turn, and by 
that Means this Act of Parliament, which was deſigned fo2 
good Ends, viz. to raiſe Yoney and quiet the Kingdom of 
Ireland, will have a quite different Effect, viz: to deceive 
all thoſe who purchaſed under it, and enfo2cing almoſt the 
Pe eople of England to give a Tax to pay this Boney back 

koꝛ the Suppoꝛt of the Credit of the Nation. | 

Gould J. Could lay nothing till the next Argument. 


Anneſly verſus Dixon. Mich. 5 Ann. 


TR Thomas Powys, fo? the Plaintiff in Erro2, hoped the 

Judginent would be reverſed; fo2 the Queſtion is now, 
Whether Dixon having entered his Claim, and being dil⸗ 
miſſed by the Truſtees, ſhall be admitted to bzing his Ejectk⸗ 
ment and ſet up the ſame Title, and that a Jury ſhall try 
the ſame Fact which was befoze ſettled by the Truſtees; and 
whether now after the Sale this will be admitted and con- 
troverted, which ought to be ſettled befoze the Sale; if 
ſuch a Thing could be imagined then, o2 there had been 
any G20und fo2 {ſuch an Opinion, J do believe our Aﬀ here 
had been made in vain, fo2 we ſhould get no Purchaſers; 
and ſo the Publick would loſe what was deſigned by ſuch 


a beneficial Ac, which bzought us in Soo, ooo l. Mow the 


Queſtion remains, Whether they could determine what was 
veſted? and J think they could from the Neceſüty of the 
Thing, from the Miſchief that otherwiſe muſt follow, and 
from the Mozds of the At of Parliament; from the Ne- 
ceſſity we are to conſtrue Aﬀs of Parliament by the Pꝛe⸗ 
| ambles. Now by the Pꝛeamble we are to expect a great 
Deal of Money by the Sale of the Iriſh Foyfeitures; 
and how could that be expeited, if the Truſtees could not 


make a Title to the Purchaſers; nert 'twas reaſonable and 


' neceſſary that ſuch Power to determine what was foxfeited, 
and what was veſted, ſhould be lodged ſomewhere, and we 
know of none, therefoze it muſt be in the Truſtees; be- 


| Tides, the Truſtees had Power to determine Jncumbzances, 


therefoze 'tis moze reaſonable that they ſhould have Power 
firſt to ſettle ſuch Eſtates on which the Jncumbzances were, 
and which were ſubjet to the ſame; how could they deter⸗ 
mine the Jucumbzances, if they could not ſettle the Lands 


which were ſubje#? And 'tis not reaſonable that they had 


Power to determine Part, if they could not determine the 
Whole, becauſe 'twas moze. reaſonable and neceſſary = 
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the Truſtees ſhould have Power to ſettle the Whole, he. 

taulſe they were armed with an ertraozdinary Power ta 
find out the kozkeited Lands, becauſe the kozkeiting Perlong 
kept their Deeds and Titles, ſo that the Purchaſers no? 

even the Truſtees could have them; but the Uendees were 
to have a good Title made to them, and how will this be 
at this Rate? The Purchaſers were and are ſuppoſed to be 
Engliſhmen, and by the erpzeſs TWo2ds of that Aﬀ of Par⸗ 
liament are to be Pꝛoteſtants, and the Perſons that fo: 
keited were Papiſts; in what Condition are ſuch Engliſh 
Pꝛoteſtants now, it this Judgment ſhould be affirmed, 
when Papiſts may be Jurozs in that Kingdom at this Day? 
We may gueſs what Equality ſich Purchaſers will have 
there in ſuch Caſe, and we know that venomous Beafg 
will not live in that Country; yet there's as much Perzuty 
and Fo2gery there as in their neighbouring Countries; ta 
p2event which 'twas neceſſary the Gendees ſhould have a 
good Title, which could not be if the Truſtees had not a 
Power to determine what was fozfeited. The Purchaſers 
by this act were to pay their Monep into the Erchequer 
there, befoze they could have any Conveyance; and by this 
At they were only to have a bare Deed of Bargain and 
Sale, without the uſnal Covenants; which was thought and 
made ſufficient by this AX of Parliament againſt all People 
but ſach whole Claims were allowed them by the Truſtees; 
how then ſhafl theſe Purchaſers, if you take their Land 
from them, have their Money back? J ſee no Way, no? 
no Remevp fo2 them; it Has been objefed that ſuch Power 
would de erozbitant and too great to be given; but this 
Obßeckton is of no Wetght, if we confider that "twifl go ts 
all Powers, to Judges, Jnries, &c. fo2 ſuch a Power mut 
be ſomewhere, and where rould ſuch a Power be lodged 
with mvoze Safety to the Publick than where twas, vis 
In the Truſtees who were Thoſen by the King, Los am 
Commons; they were then known Perſons, they had Re- 
watds given them, which kept them beyond Coxruptis! : 
they were on their Daths; they were not to buy 0? put 
Chaſe, oz any one fo2 their Ale, oz in Truſt fo2 them, an 
Eſtate d Juterett in v2 to any Lands in Ireland, which 
was veffed in them by this Aﬀ; fo that there was of! fh! 

Reaſvn that human Prudence could kozefee, to ſatisfy, that 
Cuch Power was well repoſed in the Truſtees, and they bc: 
haved themſelves ſo weil, that this ts the {firſt Complain! 
which has been regularty made nyatnft them, ſo that we 
have all Reafon'to be fatigfied with them; befives, the Com 
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- miffioners who were at firſt ſent over ta enquire into the 
ſeveral Fozfeitures, and the Gzants made of them, who 
were to make a Regiſtry of all the fozfeited and other E 
fates in Ireland, which were ta be veſted by this Ack, was 
a ſufficient Notice to all Perſons, fo. 17 & 18. of this At; 
how could they make ſuch a Regiſtry if they knew not, o: 
could not determine what was fozfeiten, oz the Perlons 
foxfeiting ? As to the Incumbꝛances, now every Perſon 
had Notice that was in Danger; then the nert Thing to 
be done was to claim, fo2 which they had ſtiffictent Time 
allowed them by the Act; but here 'twas objeſted, that 'twas 
very hard that the Judgment of the Truſtees ſhould be fi- 
nal, and that no Appeal oz Trit of Erroz ſhould be, &c. 
That is not hard, as they make it, becauſe we have fre- 
quent Examples of ſuch Acts of Parliament, whereby ſum⸗ 
mary Pꝛoceedings are warranted by Juſtices of the Peace, 
&c. and ſuch was the Power given by their own Act of 
Settlement in Ireland, whereon no Man has ever heard of 
an Appeal, o2 Crit of Erroz b2ought; and J take it that 
this A# was framed by that; but to give a full Anſwer to 
this Objeſtion, they do agree of the other Side, that a 
Power was given to ſettle Incumbꝛances; why map it not 
be ſo in Land? when the Incumbzances map be of as great 
- Calue, if not moze than the Lands; and is there not as 
great Regard to be had to thoſe whoſe All conſiſts in In⸗ 
cumbꝛances, as to thoſe who have Lands? So that we ſee 


that the Gentlemen of the other Side inveigh againſt a 
Power which they admit; and if there had been any further 


Appeals from their Judgment, no Man would purchaſe 
till they were determined, fo2 no Pan would buy a litigated 
Title; but here every Body by the Regiſtry knew whether 
he was grieved, fo2 the Regiſtry was a S02t of interlocu- 
tow Judgment; then they were to claim, fo2 which they 


had full Time and a fair hearing, and if they were w2ong- 


ed, they might apply to the Parliament, which then was 
frequent, and which every Man knew would be ſo; 
and we have heard no ſuch Complaints againſt them, 
and if there had been any Cauſe fo2 it, we ſhould have 
heard befoze now. Ik this Aﬀton ſhould be 02 go againft 
us, the Miſchief would be, that this Ac of Parliament, 
which was made fox very good Ends, would be evaped 
and rendered uſeleſs, but ſuch Conffrutions are not to 
be made of Acts of Parlſament. Hob. 93. any 97. in 
Moor and Huſſey's Caſe, and Lom Coke ſays, Male- 
dicta expoſitio cit quæ corrumpit textum; and in —_— 
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Plate he tells us, Viperina expoſitio; and if that be ſa in 
any Caſe, tis ſo here, fo2 this whole At would be avoided, 


which was made fo2 ſuch good Purpoſes ; fo2 tho' the Jy: 


cumbꝛances be bound by the Judgment of the Truſtees, pet 
they may bzing their Actions and ſay, that the Lands 


which were ſubjet to their Incumbꝛances were not koꝛ⸗ 
keited; ſo that no Purchaſers under this Ai are ſafe, 
| becauſe that every Perſon will direfly oz indirely avoid 


the Judgment of the Truſtees. Would not this make 
the whole Ack illuſoy, the Bark fo2 every Body to ſhoot 
at? fo2 J know of no other Limitation of . Tjeitments 
and this in the Cafe of innocent People and Engliſn 
Proteſtants; ſtubjet to Popiſh' Juries, &c. which J ſaid 
befoze, ſurely no Man will ſay, was a Oeſign of ſuch At, 
but ſuch will be the Conſequence, if ſuch Conſtrution as 
they would have will ſtand. The Truſtees were armed 
with an ertraozdinary Power; they could ſend fo2 any Per⸗ 
ſon in that Kingdom; they could examine them upon Dath; 
they could ſend fo2 Evidences, Deeds and Writings, and 
keep them as long as they thought fitting, &c. and all 
this was to find out the Truth of what Lands were foz⸗ 
feited, and what Jncumbeances, 8c. were upon them; and 
was this extraozdinary Power given them to no Purpoſe, if 


they could not determine, unleſs it was to deceive Purcha⸗ 


ſers? Either the Parliament ſhould make the Judgment of the 
Truſtees final, oz elſe they ſhould tranſmit this ertraozdi- 
nary Power to their Uendees; and if neither, then J muſt 


- ſay, that this is the moſt diſhonourable Aﬀ of Parliament, 


02 Conſtrution upon it, that can be thought on. Pz. 
Dixon has himſelf claimed the Lands, and has been allowed 
in Part, and diſallowed fo2 the Reſidue; pet, J believe, he 
thinks himſelf ſafe under the Truftees fo2 the Part which 
they have allowed him by the expꝛels Moꝛds of that Ai of 
Parliament; the Decree of the Truſtees is to be final and 
binding againſt the ſaid Truſtees and their Heirs, and ©: 
gainſt the King, his Þeirs and Succeſſozs; and would it 
not be very miſchievous and abſurd, that the Judgment ok 


the Truſtees ſhould be final and binding one, and ſhould 


have no Foxce the other Way ? Beſides no Writ of Etto: 
no? Attaint lies, unleſs the Matter oz the ſame Evidence, 


which appeared on the oziginal Action, be then to be had; 


and that is founded upon great Reaſon, and great Juſtice 
and Equity, becauſe the firſt Judgment ſhall not be cor 


demned, unleſs the Botives and Inducement whereon the 


ſame was grounded appear, when that is re-examined, 
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S that poſſibly there was a good Motive to give the firſt 
Judgment, which does not appear in the Re-eramination, 
and that is the Reaſon, if one of the TWitnefſes dies, the 
Ittaint fails. 1 Roll: 285. Now that is our Caſe; the 
Truſtees were armed with very exrtraozdinary Means, 
to ſend fo2 Perſons, Papers and Recozds, to examine 
Perſons upon Dath, to eramine other Yen's Deeds and 
{Uritings, and ſo might have great Keaſon fo2 judging 
this Yoiety of Tippenai to Have been of the D. of York's 
Eſtate (and we are the moze induced to believe it, fo2 that 
the Lefſoz of the Plaintiff ſays in his Claim, he wouid foz 
his Peace fake purchaſe it), Now the Defendant in Ejeck⸗ 
ment has no ſuch Power, no ſuch Reaſon and P2oof fo; 
him as the Truſtees had, and is put in this Ation to plead 
the General ſue: .:.: 

Laſtly, J think that, by the Wozds of the Aﬀ of Parlta- 
ment, this Power is given to the Truſtees to determine 
what is veſted; they are to declare what is fo2feited and 
veſted; fo2 with Submiſſion, the UWo2ds of an At of Par⸗ 
liament are to be liberally conſtrued ſupra totam materiam, 
and not like Wo2ds of the Parties in Gzants oz Deeds, 
which are to be moft ſtrongly taken contra proferentes; tis 
true, there are no expꝛels Mozds fo2 them to determine 
what is veſted, but they are to declare what is fozfeited, 
and conſequentially to declare what is veſted; fo? all the 
foxfeited Lands are veſted in them by this Ac, and this not 
by any expꝛels Wozds, but taking all together. Ik this be 
not ſo, to what Purpoſe had they all this ertraozdinary 

Power to ſend fo2 Perſons, Deeds and Writings? this 
muſt be to ſome Purpoſe oz End, fo2 the Benefit of the 
| Publick, that did employ them, fo2 no Body elſe could be 
the better fo2 it, no2 even the Publick, unleſs their Judg- 
ments were to be final; then they were to regiſter, what? 
Js well the Inheritance as the Incumbꝛance; all the E⸗ 

ſtate in the Lands, and alſo particular Eſtates, Rever- 
lions, and Remainders; ſo that they were not to regiſter 
Part, but the Whole ; then naturally comes immediately 
after the Saving fo2 innocent Perſons to claim, not only 
Incumbzances, but alſo the Poſſeſſion and Inheritance; 
the Mozds are not, that they ſhall claim the particular E- 
tate, Reverſions, Remainders oz Incumbꝛances, but they 
may claim every Thing in the Pꝛemiſſes, and Pꝛemiſſes 
| ls every Thing put bekoze, viz. all the Eſtate and Intereſt 
uin Lands, all the Eſtate therein. Now, J ſay, whatever 
| the Party could claim by this Ad, the Truſtees had a 
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Power to determine. It an innocent Perſon had a Power 
to claim, and they determined, and could do ſo by this 28. 
then certainly the Truſtees could determine it; the gz 
goes on in the ſame Place, fo. 27. and ſays, every Þerſgy 
which does not claim, his Right ſhall be ertinguiſhed and 
gone; ſo that Clauſe of Claiming is Univerſal, and Lands 
veſted ſhall be taken to be what is regiſtred, until it be ta 
ken out by the ſubſequent Claim; lo that the Wow veſteg 
ſhall not be taken to be abſolute at firſt, until the Claims 
be determined; and therefoze Hobart, with a great Deal of 
Reaſon, ſays, that Wiozds cannot be wzitten o2 ſpoken at the 
ſame Time, tho' they were at the ſame Time imagined by the 
Autho2. Every erſon was concluded by the Judgment of the 
Truſtees, Inkants, Feme Coverts, Jdeots, Perſons be: 
vond the Seas; therefoze ſurely their Judgment muſt be 
final; and J muſt again inſiſt upon it, that where-ever any 
JIerſon could claim by this Aﬀ, the Truſtees could deter: 
mine. As fo? the Caſes of Commiſſioners of Sewers and 
_ Commiſſioners of Bankrupt, I think they are not at all 
applicable to this Caſe, fo2 they are no Judges, 8 Co. 
1. 21. a. N02 ate they any Court of Recozd, but the Tru: 
ſtees were Judges of Reco2d, and had full Power to hear 
and determine; ſo we may diſtinguiſh this Caſe from the 
Caſe in Hardr. 478, 480. (which Caſe is not there adjudged, 
quod nota,) becauſe the Commiſſioners of Exciſe there had 
no Power to judge what Liquoꝛs were exciſeable; other: 
wille if they had judged Small Beer to be Strong, fo! 
there they had Jurisdiftion; but here the Truſtees were 
Judges of what was fozfeited; and if not, then ſeveril 
other Clauſes, as J ſaid befoze, would be abſurd; as the 
Tlauſe that gives them Power to give treble Damages if 
any Caſte be done in the fozfeited Lands; and how can 
that be, unleſs they can determine what thoſe Lands ate: 
Laſtly, If this Power is not -erp2efly given in terminis in 
the Act, yet it is at leaſt neceſſarily implied, as fine quo res 
ipſa ſubſiſtere non poteſt. Hob. 234. Therefoze if the King 
gives by his Letters Patent Lands probis hominibus of 
Iſlington, rendering a Rent, this is an Jncozpozation to 
that ſpecial Purpoſe; therefoze here the Truſtees, if they 
could not determine what was fozfeited, they could deter 
mine nothing; ſo that even what is agreed ok the oth 
Side, that their Judgment was final as to Jncumbzances, 
—— Eſtates, Reverſions, Remainders, could not 
e ſo, unleſs they could determine what was kozkeited; aud 
A take it that the Finding of the Jury ſhall not be _ 
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here to be the Truth, fo2 they are eſtopped by the Detre 
ok the Truſtees; as if Trover be bzought foz2 the Goods 
that belonged to a Feme befoze the Coverture; if, befo2e 
this comes to the Jury, the Marriage is diſſolved in the 


was determined there, this ſhould conclude the Jury; there- 
- fore ſince this Point has been determined by the Truſtees 
who had Jurisdifton thereof by this Aﬀ of Parliament, J 
hope that Juries will not be let in to undo poo2 innocent 
Purchaſers, fo2 which Reaſon J hope the Judgment will 
next Dap. | | | 
Serjeant Weld fo2 the Defendant: J do agree with my 
*Szother Powys, That if the Truſtees had Power by this 
At befo2e, that the Jury ought not to be admitted to try 


ſuch Things, whereof they had Jurisdifion ; but the Que- 


= ſtion between us is, Whether the Truſtees had a Power 


to determine what was fozfeited; fo2 if they had not, then 


 fo2 if they had not Power they could not judge. I ſhall on⸗ 
ly ſpeak of the Duke of York's Eſtate, which is now the 
Point, fo2 we have no Diſpute now about the fozfeited E⸗ 
ſtates; in the At fo. 9. tis declared what ſhould be veſted, 
and that was what King James II. at the Time of his Ac- 
ceſſion to the Crown of England, was ſeiſed o2 poſſeſſed of, 


that was a notozious Thing, and not ſo long ſince, but 
that ſeveral Perſons could p2ove what that was, and what- 
ever that was, 'twas veſted, and no moze; then comes 
fo. 14. Where the Truſtees were to ſwear they would not 
purchaſe any Part of the Lands veſted; yet at this Rate, 
and by my Bꝛother's Conſtrucion, they might purchaſe 
great Eſtates in Ireland, and yet purchaſe no Part of the 
Lands veſted ; they might purchaſe all my Client's Eſtate, 
pet not byeak their Dath; then the claiming Clauſe ſays, 
| they ſhall put in their Claims to all the Lands veſted by 
this At, then the Clauſe that impowers them to ſell, ſays 
| Only they ſhall ſelf and diſpoſe of all the Lands veſted; ſo 
| that all the Powers and Authoaittes given them by this Att 
is over the Lands veſted, and not one Uo2d in all the At 
does give them Authozity to determine what is veſted; but 


that all the foxfeited Lands in Ireland were in the he: 


be reverſed. It being late, the Cale was put off till the 


it again; fo2 the Judgment of the Truſtees was final in 


what Judgment they gave was coram non judice, and void; 


02 any other Perſon in Truſt fo2 him, oz to his Uſe. Now 


if it be veſted, then they have Power; twas ſaid, that if 
we could claim, they could determine. To that J can ſay, 


Eccleſiaſtical Court, o2 the Lawfulneſs of the Warriage = 


— 
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by this Ai, and they had Power to determine ot them, and 


of no other; and if J claimed from them where they had na 


Jurisdiction, their Judgment fo2 me did not mend my Ti. 


tle; no moze could their Judgment againſt me do me any 
Purt; but if twas a fozfeited Eſtate, 02 was belonging to 
the late King James, then they had Jurfsdifton ; Co that 
tis plain that this At gave them a limited, and my Bzo⸗ 
ther would give them an abſolute Power. The Lands did 
ſuch a Day belong to J. S. yet the Truſtees might at this 
Rate, by Matter ex poſt facto, ſay 'twas fozfeited, and ig 
veſt this in orig The At of Parliament did veg 
the Duke of York's Lands, and the kozkeited Lands in 
theſe Truſtees; but by my Bꝛother's Conſtruition, they 
ſhall veſt the Lands of all Ireland in them; and that by Co: 
lour of this Act of Parliament. This Conſtruſtion ſure would 
be as miſchievous and moe than the other; if the Ac was 
thus to be conſtrued, J think twere better to ſend over a 
new Colony into Ireland, and turn them all there out of 
their Tſtates, than to give a Power of doing it in effect un⸗ 


der a Pꝛetence of Juſtice ; this would be like the For in the 


Fable, who would not come to Court koz fear his Cars 
ſhould be ſaid to be Hozns; but ſay they, Pz. Dixon has 
claimed, and has admitted the Jurisdiffien of the Truſtees, 


and therefoze now he ſhall be concluded; truly if that ould 


be thought a Reaſon, twould be a pꝛetty hard one; fir, 
becauſe the Truſtees turned him out of Poſſeſſion, there: 


koze J think he ſhould complain to them; his Poſſeſſon 


was undiſturbed till they came, then he complains to them 
and ſets fo2th his Claim; and in all his Claim he does not 
ſay no2 admit, that the late King James Had any Right, 
but he ſhews that one Sir William Talbot, who was a very 
YRnſy Sozt of a Man, and who was a Gentleman to the 
Dutze of York, made a Leaſe of theſe Lands which the 
Truſftees decreed againſt my Client, but no Poſſeſſion cver 
went along with ſuch Leaſe; no2 does he allow either by Im 
plication, 02 by expzeſs Wozds, that the Duke of York 0! 


any concerned fo2 him, had any Right, as my Byothet 


would inſinuate; and fo2 this J ſubmit my elf to the 
Claim, which alſo is found in the Special Uerdit; ſo that 
*twas fit fo2 him to complain to the Truſtees who turned 
him out; but if he had no further Remedy, and if all the 
eople of that Country had no other Remedy in ſuch Cale, 
would be very hard, to have recourſe only to thoſe who | 
wzonged them; ſo that the People there, if our Clalming 
gives them Jurisdiition, were in a very bad Way ; 1 : 
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they claimed, then they admitted their Jurisdicion, and ſa 


were concluded by their Judgment; if they did not claim, 
then they were concluded allo; fo? their Right was gone, 
days my Bzothers, if they did not claim. This is a meer 
Juggle, like croſs J win, pile you loſe; but they have no 
Power but what is given them by this Act, and this 
Power was not given; therefoze tis like an Appeal of 
Murder bꝛought in the C. B. oz a Fine levted in this 

Court ; fo2 tho' they are both Courts of Recozd, yet their 
Proceedings in ſuch Caſes would be coram non judice, and 
void; fo is the Caſe of Terry and Huntington, Hardr. 480. 
and the Lo2d Leiceſter's Caſe in Plowden's Commentaries, 
which are both very applicable to this Caſe, fo2 that the 
| Truſtees had no Power to judge what was fozfeited, oz 
| what was not, fo2-the Ack of Parliament. did determine 
that Point ; therefoze whatever Judgments they gave up- 
on that Matter are void; twas objeffed by my PBzother, 
and much inſiſted on, that their Mays ok Judgment, and 
the Mays they had were very different krom that which a 
Jury can have; but what J ſaid laſt will anſwer that, tho 
in Truth, J do believe, the Mays they took were paſt 
finding out, and twould be very pꝛoper perhaps to bring 
them to light. . 

Mr. Attorney General ſaid, when he argued on the other 


Side, this A would be impertinent, and my Bꝛother ſain. 
'twas very diſhonourable, unleſs this Ack did give Power to 


thoſe Truſtees to diſpoſe of all this Kingdom, koz lo far 
their Conftruftfon would carry it; and we are now to thank 
them that they have not done it; fo2 they might do ſo by 
their Conſtruftion, and warrant it when they had done; 


would not this be a miſchievous Conffrufion, that becauſe 


they have a Power over fozfeited Lands, they muſt alſo 
have Power over innocent Eſtates too? and this they lay 
is neceſſary to ſecure Purchaſers : Surely 'tis no new 
Ching in our Books, oz Experience, to hear of Fozfei- 
tures in other Countries as well as this, and there have 
been Purchaſers found out, without this ertraozdinary 


Method to ſecure them; and can there be no Way to ſectre 
them, but by making theſe Gentlemen (who poſlibly were 


honeſt enough) have Power of diſpoſing of the Eſtates of 
| all the Innocents in that Kingdom? But J take it there 
was no Neceſſity fo2 it, no2 fo: Deeds o2 Writings nei⸗ 
ther; fo2 if there was a Poſſeſſion in foxfeiting Perſons, 
| 22 in the late King James, when he came to the Crown; 
that was enough to give them Power and Jurisdizion; fo 
3 | 5 F : Deeds 
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ſhall not be veffed till the Claims are heard, that will be 


Country, J muſt differ with him; fo2 J think they are a 


to ſay of them; but here they found the Batter at large, 


to ſell it, does it follow that if J am falſely info2med, and 


ther ſays, the Mozd Premiſſes in this Ad compyilcth all; 


Deeds and Covenants are not neceſſary to give a Þggee. 
ſion, which is a notozious Thing, and eaſily known. 
being ſo lately in every Man's Hemozp; therefore ther 
ertrao2dinary Powers are not at all neceſſary to be given. 
They tell us of ſeveral ads of Parliament that give 
Power to p2oceed ſummarily, but they do not tell us what 
they are; but J ſay there is no ſich Act, no2 never was 
ſuch Power given without expzeſs Wozds at leaſt; and 
tho' there may be ſuch Acts, yet they concern Chattels on⸗ 
ly; but a Man's Freehold and Inheritance ſhall never be 
deveſted without very ſtrong and erpzeſs Wozds. There's 
the Act fo2 the Building of London; this gave Power; but 
yet if a new Houſe was on Part of the old Foundation, 
and partly on my G2ound, the Perſons impower'd by that 
Act could not juſtify ſuch Building, fo2 that was out of 
their Jurisdifion ; and that was to be tried at Law: So 
here, as to what my B2other ſays of the People of the 


very honeft Sozt of People, and he ſhould ſay ſo too, oy 
they might have found a general Uerdift againſt the De: 
fendant ; and if ſo, then my Bꝛother might Have ſoinething 


and refer the Matter of Law to the Court: By Byzother 
ſays, 'twas ncceffary to raiſe a great Sum of Monep; but 
J think 'twould be very diſhonourable, if the People of 
England would raiſe it out of the Jnnocents Eſtates; then 
my B2other ſays, Papiſts are Jurozs there; J ſay all the 
Sheriffs there are Pꝛoteſtants, and they will not, no? arc 
they admitted to return a Jury of Papiſts. Py Bother 
ſaid, that all Power is arbitrary, J ſay ſo too, but that is 
in the dernier Refg2t, King, Lows, and Commons, and 
that by Steps too; J hope he will not put theſe Gentic- 
men in the ſame Rank, and any Seven of them; if J am 
to find out, by all Means, the Eſtate of John of Styles, and 


I ſell that Sꝛound on ſuch Inkozmation, is this Binding? 
ſurely no; why then ſhould not the Jnfozmation of the 
Truſtees be liable in this Point to a Scrutiny ? Hy B19 


which J deny; foz the common Cafe is againſt him; fo? it 
J let a Piece of Gzound, and ſet kozth the Abuttals, this 
would be Viperina Expoſitio with a Gengeance ; then they 


as bad; and J am ſure my B2other's ſaying ſo will not 
make it ſo; but then he thinks that will not do, and = 
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out by Claim; why then they might regiſter all the Lands 
in the Kingdom; this J am ſure would be Viperina Expoſitio, 
but my Bother, at laſt, comes to own there are no erpyeſs 
| Goms fo2 him, then he ſays the Power is given by Fm- 
| plication ; fo2 that J ſay, what I have befo2e, that no ſuch 
Power ever was 02 can be given by Implication, but by 
erpzeſs Tlo2ds, which are not here; my Bꝛother ſays there 
is but this Complaint, then the Hiſchiek is not ſo great, 
as my Bother ſeems to appꝛehend; but if there had been 
moze, J doubt not but they ſhould have their due and pꝛo⸗ 
per Kemedies; therefoze J pzay the Judgment may be af: 
firmed, fo2 J am ſatisfied as to that, whilſt we endeavour 
to ſuppozt it, eſpecially in Weſtminſter-ball. | 

Sir Thomas Powis replied, J do agtee with my Bother 
Weld, if there was no Jutrisdifion in the Truſtees, then 
their Decree was void; but the Queſtion between us is, 
Whether they had ſuch a Power, o2 not, which he has not, 
as J take it with great Submiſſion, anſwered; he ſays we 
are to avoid arbitrary Power; in the main J agree with 
| Him, but J hope he does not mean Acts of Parliament; tk 
© fo, J diſagree with him; fo2 every A# of Parliament is ſo, 
and fo is this Ack as well as others. J muff then beg 
Leave to inſiſt upon it; and my Bother has given no An⸗ 
ſwer to what J ſaid, viz. That if any Ban claimed, and 
his Claim was allowed, the King and all the People of 
England were bound by their Judgment, and might have 
their Remedy at Law; fs not this the Juggle that J ſpoke 
ok, and will not his Fable be applicable to the People of 
England, who give a Power to Ttuſtees to af, lo to con⸗ 
clude them, and leave the other Side at large? had not 
theſe Truſtees Power to give away all the koꝛfeited Lands, 
&c. in Ireland? And were not we baund, and why ſhould 
they not have the fame Power over the Innocents? 
Theſe Truſtees were thought to be indifferent, why 
then ſhould they not have Power over the other Side? 
Þave not Juries Power to take the Lives of innocent Pet⸗ 
lons? So that this Power which looks frightful at firft, 


do agree with my Bꝛother, that all the Lands are veſted by 


Claims; the Caſe put by my Bꝛother is very true; ff J have 
Juthoiity ta ſel the Eftate of john of Styles; but ft J have 
a judicial Power, tis otherwiſe; fo is his Cafe of the 
Building of London, and all his other Caſes. J ſay they 

| | | had 


they ate veſted by their Reniftry, and they are to be taken 


vet is very famifiar when viewed af a nearer Olftartce. 1 
the At, but they are afcertained by the Determination of 
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moſt is but by Implication, which is not —é 4 
5 | | „ 


had a Power of Judicature, which is to allow of Incum⸗ 
bzances, &c. which J lay; and inſiſt on with Submiſſion 
could not be, unleſs they could alſo judge ok the Poſſeſſan 
and Inheritance, which J take my Bꝛother did not anſwer, 


Powell J. Bou will allow there are no expreſs Woys 


that give any Power to the Truſtees to determine what 


is fozfeited, and that tis only by Implications 

Holt C. J. Bother, if you pleaſe we, will reſerve gur 
ſelves till we argue it, when we ſhall deliver our Opinions 
the firſt Saturday of the next Term; but J hope; Byother 


Powys, you believe the Stozy of the For in the Fable will 


not influence us. 


Anneſley ve ſus Dixon. Hill. 5 Ann. 


"TÞis Day this Caſe was argued, and the thzee Juti: 


ces againſt Powys were koz attirming the Judgment, 


and accordingly twas affirmed. 


Gold J. ſaid, That he thought the Power of the Trul. 
tees by the Aﬀ was negative, viz. that they had Power on: 
ly over the fozfeited Eſtates of the Lands belonging to the 
late King James in Ireland, which Lands were by this Ack 
of Parliament veſted in them; their Power to enquire 
which were thoſe Lands, was only in the Nature of an 
Inquiſition-Dffice; tis negative, and limited by the Pꝛe⸗ 
amble, becauſe there tis ſhewn the Iriſh began a Rebellion, 
&c. therefoze their Eſtates were fozfeited in oꝛder to aid 
the great Erpence this Kingdom was at in reducing thoſe 
Rebels, and to that Purpoſe were veſted in the Truſtees; 
and the ſame D2der was taken fo2 the Eſtate ok the late 
King James; this will not ſurely veſt any other Eſtate than 
thoſe mentioned; fo2 the Eſtates of innocent Perſons call 
not be affected thereby; becauſe 'twas not intended they ſhould 
ſuffer; 'tis true, the Truſtees had a great Power, but that 
was only over what was veſted; but then 'twas ſaid, that 


they have Power to determine what was veſted, becatiſe 


they could not otherwiſe know what Lands they had; as to 


that, J think their Power was rather like an Office of In⸗ 


quiſition, to know the Certainty of the Lands, and their 
Power is over Lands veſted only; and if they had any 
Power over any other Lands, 'twas by Jmplication only; 
and J am of Opinion, that no A# of Parliament can veſt 
my Lands in them without erpzeſs Mozds, and this at 
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think it is doubtful, and therefoze to be conſtrued accowing 
to the Common Law, as it is held in Fermor's Caſe, 3 Co. 
b. 78. a. Terry and Huntington is, J think, full fo the 


Judgment, and J do believe the Makers of this Statute 


did only intend to veſt the Lands of Ring James and the 
fozfeiting Perſons ; and if they meant otherwiſe, they did 
not ſhew it in expꝛels Moꝛds; ergo affirm the Judgment. 
powis contra: The Truſtees cannot be ſaid to be an Jn- 
quiſition of Office, fo2 they are a Court of Judicature, and 
had an extraoꝛdinary Power given them, and there were 
great Reaſons fo2 giving them fuch a Power; foz Ireland 
is a Country wherein Rebellions are very frequent, any 
once in every fiſty Pears the Roman Catholick Gentlemen 


have always had paivate Settlements, whereby they evaded. 


the Foxfeitures upon that Account; and therefoze an Aﬀ of 
Parliament does take JNotice thereof, fo2 which you may 
ee the Care that was taken in the As of Settlement and 

Explanation; and though both of them are much moze un- 
certain than this Ack of Parliament, yet they are held ſacred 
by the Courts of Judicature in Ireland, and a Decree of 
their Court of Claims o2 Letters Patent are concluſive; 


and much moze in this Caſe, fo2 the Matzers of this Ack 


had the Conſideration of theſe other Ads befoze them, there: 
foe they gave their Commiſſioners the Truſtees full Power 
to hear and determine, and the Steps they were to take 
clearly chalked out; this AX is much better, and moze 
clearly penned, and J know not why it ſhould not meet with 
the ſame Encouragement. The Truſtees had a Power of 


Judicature, the Plaintiff Nixon in this Judicature claimed, 


and in his Claim he owns that Sir William Talbot, the 
Duke of York's Agent, did let to Quinn; ſa he Does ſhew 
that it was a doubtful Point who had the Right; then they 
did hear and determine this Point upon full Debate, and 
the Act ſays their Judgment is final; if fo, then there is no 
Reaſon to bzing this Ejettment., But it is laid, they have 
not a Power to determine what is veſted; this J take to be 
one main Point; and the ſecond Point is, if a Jury can 
enquire and find contrary to their Decree. To the firſt 
Point J ſay, that in every Clauſe of the Ac they have a 
Power to determine what is veſted; firſt. by the claiming 
Clauſe, by as ſtrong general Wozds as Counſel could de- 
vile, All Perſons having any Eſtate, Right, Title or Intereſt; 
&c. ſurely this does extend to an Inheritance, and not to 
Incumbzances only, as they would obje# on the other Side; 
{02 it is not in Reaſon to be ſuppoſed but the Legiſlatozs 
| | „ would 
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would take at leaſt as much Care, that the Purchaſers un. 


der this Ac ſhould be at leaſt as free from pꝛetended Ci. 
ties, o2 real elder Titles, as from Incumbzances, which 
are periſhable in reſpeit of Titles, which may defcat the 
entire Purchaſe, and we ſhould not p2eſtine that any 
Judges ſhould oz would do any Thing that was not fair, 
much leſs theſe Judges, who were Wen of great Merit, 


and were choſen by King, Lozds and Commons, and were 


Men of great Integrity, koꝛ we never heard of any Com⸗ 
plaints of them befoze now. It is true, they cannot ſap 
that what they will is in their Jurisdition, but they may 
ſay that theſe Lands did beiong to the Duke of York, and 
upon hearing they may determine it; and we are to pjr- 
ſume they did determine truty, and not the contrary, fo 


this Court was armed with a ſufficient Power, and d(d up⸗ 


on Debate hear and determine this Claim; and J think it 


hard that a Uerdi# ſhould ſet aſide a Judgment that was 


given upon fo ſolemn a Debate: Foz the Queſtion befoze 


the Truſtees was, whether the Land in Queſtion did belong 


to the late Duke of Vork; and the Truſtees upon Debate 


adjudged it to have belonged, ergo it veſted in them; fo2 J 


take it, that the Fozfeftures and other Lands, &c. were at 
firſt veſted in the Truſtees only ſub modo, o: de bene cle, 
that is, until the ſame ſhould be deveſted by ſubſeguent 
Claims; ſo J ſay they were not abſolutely veſted at firf, 
though J do agree, if the veſting Clauſe had come after the 
claiming Clauſe, it had been plainer : But it is the Office 
of the Judges to marſhal Clauſes in Aﬀs of Parliament 


lo that all may beſt ſtand together; fo? they are to regiſter 


all the Lands veſted, which they cannot do befoze they 
know what is veſted; but they did regiſter on a p2obable 
Cauſe, and they did well in ſo doing, koz then they were to 
claim: But in this Caſe, as they would have it, it is the 
ſame Thing whether they claim o2 not; fo2 if the Truſtees 
give ft againſt them on a Claim regularly heard, yet they 


map bing their Ejeckment, and try it over again at Law, 


though the Judgment ok the Truſtees was to be final: And 
this is like the Notion ſome have of Pꝛedettination, whe- 
ther they do well oz ill their Fate is fired and immutable. 


This Court of the Truſtees was compared to Commiſſie- 


ners of Bankrupts, which differs from it, becauſe this was 
a Court of Judicature ; but ik Commiſſioners of Bank 
rupts had Power to enquire and determine of the Eſtate of 
the Bankrupt, it would be the ſame; the Truſtees had 
Power by this Act to reward Diſcoverozs; and it — 


— — tt. 
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this ſpecial Qerdi#, they gave 1001. to this 92. Anneſley ; 
and how could they reward them befoze the Title was made 
out? This Defendant made out a Title, which the Tru- 
tees thought was good, and paid the Boney of the Pub 
lick fo2 the ſame; and now they come at Law, and lay, this 
was no true Diſcovery ; this furely would make this Part 
of the Ac nugatozy and idle: So that you muſt allow them 
a Power to determine what is veſted, o2 elle you make the 
at idle. By the claiming Clauſe, any Perſans having any 
Citic, Eſtate o2 Intereſt, are to claim, and the Truſtees 
are to determine, and their Determination is final. £52. 
Dixon has claimed, the Truſtees Zave determined it, vet 
nov we have them at Law; this, J think, is againſt the 
AF, koz the claiming, which is the ſaving Clauſe in this 
AF, is uſeleſs ; becauſe, though J do not claiin, pet J may 
have my Remedy at Law, And here z. Dixon is fafe fox 
the Lands decreed fo2 him, and there as to that he 
acquieſces, but as to the Lands decreed againſt him, he 
ſues; ſo it is ſtrange he ſhould be laoke, and the Publick 
bound. A Claim J take to be a Sungeftion of an Exemp⸗ 
tion of a Foxfeiture, the Determination of which is ſinal; 
ik that be lo, then the Perſons that determine the Claim 
have Power to determine what is veſted, and what not; 
fo2 a Power of hearing and determining carries in its 
Nature a Power of determining what is veſted, oz eile 
this Power alta will be nugato w. And this now witl falt 
upon Engliſh Pꝛoteſtant Purchaſers, who ventured 
their Money on the higheſt Security this Nation can 
give them, and who are not to have any Equivalent, noz 
have they any Warranty, Covenant, oz any other collate⸗ 
ral Remedy, fo that they would be in a very miſchievons 
Cafe, and they are thoſe that would only ſuffer ; whereas 
if the Conſtruckion J contend fo2 be allowed, then no Body 
will ſuffer. And if the Truſtees had an exozbitant Power, 
which was abfeſutely neceſſary in that Kingdom, to ſettle 
a Peace there; it ſeems they made very good Uſe thereof, 
fo2 that there have been no Clamours no2 Complaints a- 
| gainft them; this Pz. Dixon being the only Perſon that J 
+ have heard, who thinks Himfelf w2onged by them. And koꝛ 
| theſe Reaſons, and becauſe of the great Miſchief that J 
+ foreſee will happen, if the Effates of the Purchaſers under 
this Att be ſuffered to be queſfioned, J think the Judgment 

given in B. R. in Ireland ſhould be reverſed. 
Powell J. J think the Judgment in Ireland ſhould be 
affirmed, And J take it, there is but one ſingle Queſtton 
| in 
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in this Caſe, and that is, Whether the Truſtees hay ; 


Power to determine what was veſted in them; and foz that 
J take it that no Land was veſted in the Truſtees, but what 
belonged to King James, o2 to kozkeiting Perſons; Nou 
theſe Lands did not belong to King James, and J take it, 


that their determining that they did belong to him, will not 


make it ſo. My B2other Powis is right, in ſaying it was 
neceſſary to ſettle Ireland in Peace; but if this Conſtruion 
would hold, it would be a Way to kindle a new War there 
if all the Lands in that Kingdom were veſted in ſeven Per. 
ſons, and then to be deveſted by their Claims, which 5 


believe is what no Man in England oz Ireland did ſuppoſe 


02 imagine when this A# was made. J cannot tell where 
this Power is given to the Truſtees, to Determine what 
is veſted. Mz. Soltcito2 tells us it is in one Place; 9, 


Attozney in another Place; and both my Bother Powiss, 
J think, it is every where, in every Tlaule; and J confeſs 


Jam ſo dull J cannot find it any where. But my Boother 


would have it veſted ſub modo; J cannot underſtand that: 


Foz ik all the Lands that A. had, had been by At ok Par- 
liament veſted in B. now nothing is veſted in B. but the 
Lands which A. had, which is our Caſe. But if an Ai of 


Parliament will veſt certain Lands, as Blackacre and White 


acre, in certain Perſons, there thoſe Lands are veſted in 


theſe Perſons immediately, let the P2operty have been in 


whom it will, becauſe every Body is a Party to an At of 
Parliament, ſo no Wrong to any Perſon. But if only, 


as J ſaid, the Lands of A. be to be veſted, then no other 


Perſon's Lands ſhall be veſted; and there is no Need of a 
Saving fo2 any other Perſon ; and there muſt be an Jn: 
quiſition, o2 ſome Dffice, to find and aſcertain what Lands 
A. had. Vide Plowd. 486. So is the Opinion of Hob. 
Hutton and Jones, 1 Jones 71, & 9. So if in this Caſe King 
James was in by Diſſeiſin, yet the Right of the Diſſriſler 
was not veſted in the Truſtees; but the Diſſeifſee might 
claim the Inheritance from them, becauſe the Poſſeſſion was 
"veſted in them; and ſo there was and might be a Calc, 


where the Inheritance might be claimed as well as Incum 


bzances. But over an innocent Perſon's Eſtate they had 
no Jurisdiſtion at all, ſo what they did in ſuch Caſe is co 
ram non judice. It was much inſiſted upon, that the Crown 


was bound by the Judgment of the Truſtees, and the Sub 


je# not; now J do think, that neither the Crown no2 Sub- 
et was any Mays bound by any Judgment of the Cru 


ſtees, but where they had Jurfsdifion ; and if the * 
ES - | 
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bad any p2io2 02 other Right to theſe Lands the Truſtees 


allowed to Mz. Dixon, J cannot think the Decree of the 


Truſtces will in that Caſe be concluſive to the Queen; fo2 
all the Clauſes in this AX of Parliament depend upon the 
veſting Clauſe. Jt was very fit they ſhould have p2oper 
Means to find out what Lands did belong to Ring James, 
and therefoze the Encouragement was given Diſcoverozs, 
but ff the Truſtees were not well infozmed, and the Lands 
did not belong to the late King James, &c. it was at the 
Truſtees Peril. J think the Gerdit is very fair, fo2 J 
have heard of no Fault that was found with it; and J hope 


the Affirmance of this Judgment will not be of ſuch ill 


Conſequence as my Bꝛother appꝛehends. 

Holt C. J. I think the Pꝛoceedings and Decree of the 
Truſtees in this Caſe is void, and coram non judice, ann 
that the Leſſo2 of the Plaintiff had a good Title to enter 
and J do agree with my B2other Powell, that any other 


Conſtrutifon of this Ack of Parliament, would be, inſtead 


of quieting Ireland, the ready Way to have a new Mar 
there. Jt was intended the fozfeited Lands, and thoſe 
belonging to King James, ſhould be veſted in theſe Gentle- 


men, in oder to be ſold koz the Publick, and inſtead of 


393. 


this we would veſt all the Kingdom in them; this would 


| be a mad Conſtrufion. J know none of the Truſtees, 


they may be honeſt Gentlemen, fo2 ought J know; yet it 
would be very unreaſonable to give them ſuch a Power; J 
believe the Parliament would not thank us, to give ſuch a 


Conſtruftion to their AX, But it will be ſaid, that the Ack 


is executed, and no Hurt done, ſo this Fear needleſs; but 
I beg their Pardons, fo2 if all the Lands in Ireland were 
veſted in them, then ſuch as have not claimed, are by this 
Conſtruftion in a very bad Condition, fo2 they are conclu⸗ 
ded by the ſaving Clauſe. J take this Act, as it was made 
and intended, to have a very reaſonable Conſtrufton and 
Interpꝛetation. If King James had been a Diſſeiſoz, as 
my Bꝛother Powell ſaid, the Poſſeſſion and defeaſible Eſtate 
ls veſted in the Truſtees; if a fozfeiting Perſon had a 
Right ok Action o2 Entry, this was veſted in the Truſtees; 


but the Poſſeſſion in the Hands of an innocent Perſon was 


undiſturbed by the Act: So if a foxfeiting Perſon had a 


Condition, 8c. if Tenant fo2 Life was a fozfeiting Per- 


lon, this Eſtate was in the Truftees, but not the Rever- 
ſions o2 Remainders, and he in Reverſion 02 Remainder 


needed no Claim, fo2 there is no Neceſlity to claim any 


Thing but what is veſted, Thu Perſons who are to claim 
| 3 are 


24 
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are thote who had a Right to the Thing veſted befoze the 
13th of February 1688, as to the Lands of the late King 


ames; ſo much fo2 the Particulars of the Ack, which, 5 
ale it, agrees with the whole. The Truſtees had a ſg, 
tient Power over theſe Lands that were to be ſold, and 


there was no Reaſon o2 Neceſſity to veft any moze in them, | 


J iff confeſs, J know not what is meant by a veſting de 
bene eſſe 02 ſub modo; but J think the Caſe put by my 110. 
ther Powell, where the Lands of A. are veſted by Ack of Þar: 
llament, is very good Law, and full to our pzeſent Pur: 
poſe; ſo J take the Caſe of Terry and Huntington to be ye: 


_ ry full to this Caſe. Suppoſe a Formedon is bzought in 


this Court; and the Demandant fs barred, after he bjings 
a Formedon in the C. B. and the Tenant pleads the Jud: 
ment in this Court againſ> him, this is no Bar, koz the 
Judgment here was coram non judice; fo) the Admittance of 
the Parties does not give a Jurisdiſtion to a Court. So 


an Appeal fo2 Murder in the C. B. and the Defendant is 


condemned, it is penal in the Sheriff to execute it; ſo in 
the Caſe of the Marſhalſea, where their Jurisdition was 
limited to Aſtions, and alſo was limited to Perſons within 
the Uerge, &c. As to the Miſchief to the Purchaſers, 1 
cannot think they are to be in a better Condition than thoſe 


who buy Foxfeitures every Day; though truly the Purcha: 


fers under the Truſtees are in better Condition, fo? the 


: Truſtees had Power to ſend fo2, keep oz Deſtroy all their 


Adverſaries Deeds. This Caſe was very learnedly argued 
by my Bꝛother Powis, Mz. Attozney and My. Solfcito); 


pet J mit confeſs, J never concefved the leaſt Doubt of 


the Caſe, and J am till very clear in it, that the Judgment 
ſhould be affirmed. . | | 


ISSUE GENERAL. 
Hatton verſus Morſe. 1 Ann. 


Releaſe, becauſe it admits the Con- 8. 
tract; and yet he might give it in Evi⸗ 2 Roll. abr. 
' dence upon Nil debet; ſo in Aſſumpſit 82. b. 
he may plead Payment; and yet he may give it in Evidence 
on Non Aſſumpſit. So was the pꝛincipal Caſe, and ſo ruled. 


Per Holt C. T Debt, the Defendant may plead a x Salk 396: 


Groenyelr verſus Burwell er a. Trin. 12 W. 3. 


is anſwerable, either to the King oz the Party, koz 7 alk. 397, 


T this Caſe it was laid by Holt C. J. that no Judge C1.) 
396. 


Fiſtakes o2 Erro2s of his Judgment, in any Patters 

whereof he hath Jurisdiſtion. Jt would expoſe the 
Juſtice of the Nation, and no Man would execute the Of- 
fice, upon Peril of being arraigned by Ackion o2 Indickment 
ko; every Judgment he pꝛonounces. It a Juſtice of Peace 
recoꝛd that upon his Uiew as a Fozce, which is not ſo, he 
cannot be 2awn fn Queſtfon koz it. And in a Caſe where 9 Rep. 6s. 
the Jury found and pzeſented a Fa# to be Treſpaſs, the Flows: :3- 
Judge of Oyer and Terminer cauſed their Finding to be en- „ 
tered as a Felony, and yet could not be puniſhed by In⸗ 3 Keb. 322. 
ditment, oz otherwiſe, becauſe he was a Judge of Recozd, Crus. 133. 
and the Indickment againſt him was to defeat his Reco2d. 395. 
The Batter affirmed by Sentence of a Judge is not tra- "4: 478, 
verſable, where the Law intruſts him to try and determine Br 6, 6. 
it. But if a Conſtable commit a Man fo2 a Beach of the = Buls. 64. 
Peace in his Pꝛeſence, that may be traverſed, fo2 he ig reh 
not a Judge, no2 does he aft by judicial Authozity, though 
he has Power to commit fo2 ſafe Cufftody, 


Wood 


—— 
PPP 


b 


Wood werſus The Mayor and Commonalty of 
London. March 2, 1701. In Error... 


(2) T Guildhall, Debt was bꝛought in the Court of the 


v Salk. 597 Papoꝛ and Aldermen of London, fo2 the Penalty of 
398. _ a By-Law made by the Common Council; the Penalty 


was 400 l. of which 300 l. was by the By⸗Law to be fo2: 
keited to the Ale of the Wayo2 and Commonalty, Judg⸗ 
ment was againſt the Dekendant, and he bꝛought Erroz be. 
foze Commiſſioners appointed to examine thoſe Errozs, vn. 
Holt C. J. Ward C. Baron, &c. and it was held by Holt 

1 C. J. to which the reſt agreed, 5 | 
1 3 1ſt, That the Mayoz, &c. might make a By-Law, and 
od. Caſes, limit the Penalty to themſelves, becauſe there is no Way 
&c. 33. to enkozce Obedience, but the Puniſhment, which mutt ne: 
1 Kell. Abr. ceſſarily be either pecuniary, oz cozpozal, as Impꝛilonment, 
92. 4. which is not legal, unleſs there be a Cuſtom to warrant it. 
2dly, That it might be ſued fo2 in the Court of the 
Hapoz and Aldermen, if, the Yayo? could be ſevered, and 
the Court held befoze the Aldermen. Thus the Chief Ju: 
ſtice of the Common Pleas may bzing an Aﬀton in C. B. 
but then there muſt be a ſpecial Entry, viz. Placita coram 
Johanne Blencow Milite, &c. omitting the Chief Juſtice; 
otherwiſe it would be erroneous. 8 H. 6. 81. 
2 ou. _ | 3dly, That if the Payoz was an Integral Part, ſo as 
35% there could not be a Court without him, it could not be 


Co. Lit. 112, ſued foz there, fo2 he is Judge and Plaintiff, which cannot 
cd ep. be. | | TT 
tg „ Athly, Though the Bayoz abſents himſelf, and the Re: 


. ;, Coder ſits fo2 him, and that by the Cuſtom of the City, 
„ t. 24. yet it alters not the Caſe; fo2 though the Reco2der ſits per- 
_ ſonally, pet it is legally the Ai of the Mayoꝛ; the Recozdet 
is his Deputy, and his At is the At of his Superio?. 
5thly, That the Caſe in 2 Ro. 93. title Judge, pl. 14. was 
Law, but not fo2 the Reaſon there given; it did not ther: 
appear on the Face of the Recozd that the Plaintiff was 
Dayo?, fo2 it was bꝛought by him as J. S. and he was not 
Mayo? at the Commencement, but pending the Action be: 
tame Mapoꝛz; and it could not be aſſigned fo2 Erroz, be. 
cauſe it was not pleaded below; and it was only Erro; in 
Faf, and could not be averred, no2 appear to the Court a 
bove, without Averment. | TE SY 
g | | 


JIUDGMENT S. 397 

Per Holt C. J. If the Judge who tried a Cauſe be ſince Term Trin. 
put out, upon Potion fo2 a new Trial, he may certify the Pre , 
Court what his Opinion was when he tried the Cauſe. 3 
and where a Judge at a Trial erroneouſly over-rules a 
Matter offered in Evidence, the regular Way is to tender 
a Bill of Exception; yet if upon ſuch a Matter, the Par- . 
ty will ſuffer the Trial to go againſt him, it is good Cauſe 
of a new Trial: 


See Courts: 
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JUDGMENTS. 
| Banbury's Caſe. Hill. 6 W. 3. 


Holt C. J. HF Afion of Treſpaſs is bꝛought fo2 a Treſ- (.) 
paſs done in Lands belonging to ſuch a 3 lk. 213. 
- Houſe, though it appear at the Trial that 

LE” the Plaintiff had no Title to the Houſe, 

| yet the Court cannot give Judgment to turn him out, be- 

* cauſe it was not judictally befoze them. And every Judg- 

ment muſt not only be compleat, but alſo fozmal.; therefoze 

if a Quo Warranto be bꝛought againſt the Dekendant fo2 

ulurping Franchiſes, and the Court ſhould give Judgment 

that he has no Title, unleſs they go on and ſay, quod ab- 

inde excludatur, it is ill. So in Debt upon a Bond, if vent. 23, 

the Defendant plead auterfoits acquit in an Action on the 59. 

ſame Bond, and the Judgment was that he the Defendant * 4 

fhould recover Damages, & eat inde ſine die, this is naught, 

without ſaying further quod querens nil capiat per billam ; 

becauſe Diſmiſſion is no Judgment in a Court of Law, 
And a Judgment ſhall have Relation to the firſt Oay of; $atk. 212. 

the Term, as if it was given on that very Day, if there 

be not a Memorandum to the contrary, as where there is a 
* of the Cauſe 'till another Day in the ſame 


6 
WH 


J Saunders 


398 
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(2) 
Skin, 586. 


rr 


Saunders Ver ſus — Trin. 7 W. 3. 


A. in the Poſſeſtion of the Plaintiff, who had them by 


Airtue of a Sale from one G. on which the Plaintiff byought 


his Action; and the Defendant inſiſted, that the Sale wag 


fraudulent againſt him, - being a Creditoz by Judgment. 


Holt C. J. held, that if the Judgment was upon a Point 
tried, then the Party need not to pꝛove the Conſideration, 
but it hall be intended good; but if it be a Judgment by 
Confeſſion, &c. he ought to pꝛove it to be fo? a juſt Debt, 
otherwiſe he ſhall not overthzow the Sale, though it be 


kraudulent. | 


3.) 


od. 144. 
Vide 1 Saik. 


402. 
6 Mod. 85, 
163. 

1 Nod. 1. 
2 Lill. 47, 
434. 


£4) 


Com. 364- 


Churchy verſus Roſſe. Mich. 7 W. 3. 


Per Holt C. J. F the Oefendant is arreſted, and in Exe⸗ 

cution, and one becomes bound fo? him to 
the Plaintiff, and the Defendait gives him Judgment fo? 
Ir Recs: it is good, though no Attozney were 
P2etens. L - 


Rex ver ſus Knightly, Paſch. 8 W. 3. 


Lexander Knightly Eſq; was bzought to the Bar to be 


{ A tried upon an Jndiftment of Þigh Treaſon, to which 
he Had pleaded Mot Guilty; and now, befoze the Jury wire 
called, he confefſed that he was unhappily ſurpꝛized into 
the Deſign to aſſaſſinate the King, though at the ſame 


Time he did abominate the Thing itſelf, but when he was 
once engaged in it, he knew not how to retire without an 


Imputation of Cowardice, we deſired the Chief Juſtice 


(as a pzivy Counſelſoz) to repꝛeſent him to the Lozds Ju- 


ſtices as an Dbjet of Mercy, 8c. and he deſired he might 


withdzaw his Plea, and confeſs the Þigh Treaſon ; which 


And Holt C. J. ſaid, Jt was reſolved by all the Judges 
at Serjeants- Inn, in the Caſe of the Regicides, that it might 


be (ſo done. So he pleaded Guilty, and was remanded ts 


Newgate ; fo? per Cur, he ought to have four juridical Days 


to move in Arreſt of Judgment, if there be ſo ay” — 
2 | | | | | 


[ TPON a Judgment, Goods were taken in Execution 


4 
2 


. - 
. 


e 


Term, 92 elſe as many as the Term will allow. (Judg · 
ment was once given immediately, but it was erroneous,) 


Rex verſus Harris. Trin. 9 W. 3. 


Holt C. J. _ R Samuel Aſtry tells me, there never was 


30 


a Writ to the Sheriff to take up any Man Com. 447. 


that was at large, and to put him in the Pillozy; therefoze 
- ] think we caunot give any ſuch Judgment (in the Abſence 
of the Party) which cannot be executed. Ik he be in Court, 


we deliver him to the Yarſhal, and an Entry is on the 


Roll, that the Barfhal da Execution periculo Incumbente. 
And if we were to ſend him into Somerſetſhire, there is to 
be a Urit of Aſſiſtance to the Sheriff; but if he came from 
| Newgate hither, then if he be remanded, there goes indee 
| a Writ to the Sheriff, but then conſtat de perſona. | 
Sir William Williams: Could this Pan fay any Thing 
lk he were here, o2 ſhould he be asked what he had to ſap ? 
In my own Caſe, J was ſent fo2 indeed when the Court 
was to give Judgment againſt me; they did not ask me 
what J had to ſay, but fined me 10, ooo l. there was na 
Committitur indeed, (which was a ſpecial Favour, fo2 which 
Complaint was made to the King,) and a pꝛivate Capias ex 
officio was made out againſt me, though there was no Com- 
mittitur, and ſo there might be Judgment here, 

Holt C. J. J never knew a Judgment fo2 a cozpoꝛal Py- 
niſhment, unleſs the Party were p2eſent, ercept the Caſe of 
one Mꝛs. Buckridge, which was irregular. 

You may out-law him by nert Term; fo2 in Criminal 
Matters there is but one Capias befoze the Exigent. 


Duke's Caſe. Mich. 9 W. 3, 


N Trial at Bar Duke had been conviten of Perjuty, (6.) 
aud upon the Capias he was afterwards outlawed fo; 1 Salk. 400, 


it; and it was then moved to give Judgment agaiuſt him, 3 6, 


though abſent. 5 
Holt C. J. Judgment cannot be given again any Han 
in his Abſence, foz a coꝛpoꝛal Punichment; he muff be pꝛe⸗ 
| {ent when it is done. Ik a Man be outlawed of Felony 
Execution was never awarded againſt the Felon till bzgughi 

te the Bar. There is no Pzecedent of any ſuch Entty; 
fo? if we give Judgment that he chall be put in the Pillon, 
5 | it 


400 


JUDGMENTS. 


| 7.0 
I Salk, 400. 


Mich. 10 
W. 3. 
Caſes W. 3. 
256. 


(8.) 


Farreſl. 39. 


2 Lev. 82. 
2 Show. 177. 
Cumberb. 
196, 292. 


it was: ſinned at any other — 1 


it might be demanded when, and the Anſwer would be, when 
they can catch him. And there never was a CAlrit to take 


a Man and put him in the Pillozy; it is not like to a Ca- 


pias pro fine, which is to bzing him into Court to pay the 
Money. A Defendant may ſubmit to a Fine, though ab⸗ 


ſent, if he has a Clerk in Court that will undertake fo2 the 
Fine. | | 


LE 5 Mich. 10 W. "3 


TT was moved by Counſel to ſet aſide an Execution on a 
Judgment, fo? that there was an Agreement between the 
Parties after the Judgment given, viz. That it ſhould be 


upon Terms. 
By Holt C. J. If a Judgment is confeſſed on Terins, 


{t being in Effect but conditional, the Court will lay their 
Hands upon it, and ſee the Terms perkoꝛmed: But where 
a Judgment is acknowledged abſolutely, and afterwards an 
Agreement made, this doth not affeck the Judgment, and 
we will take no Notice of it, but put the Party to his 
Afton on the Agreement. The Court cannot hold Plea of 
an Agreement upon a Motion; and here it being only un⸗ 
der their Hands, lt is no G2ound faz Audita Querela. 


Holt C. J. It is againſt the Truſt repoled in the Court 
to let Judgment be entered of another Term than it is 
given; and it would be an intolerable Pilchiek to Pen s 


Eftates. xs 
Duke of 3 : Trin 1 Ann. 


A Gerdick was had in this Cale in Eaſter Term, and be⸗ 
foze Judgment the Plaintiff died; and it was objeitcd 
againſt the Entry of the Judgment. 

Holt C. J. That ſhall not hinder the Judgment from 
being entered, p2ovided, ſays the Statute 17 Car. 2. it be 
within two Terms after. And as to the Statute of Frauds 
and Perjuries, that only requires the Time of ſigning 
Judgments ſhould- be entered on the Roll ; and that is on- 


Ip koz the Benefit of Purchaſers, fo? if the Judgment be 


ſigned in Uacation, yet it is entered as of the Term be- 
foe; and none but a Purchaſer ſhall be — to (ap, 


| Oades 


2 


JD PGM ENT S Jo 


Oades verſus Woodward. Mich. 1 Ann» 


\ NE Woodward had given a Warrant of Attozney to (0. ) 
enter Judgment againft him, as of Michaelmas 02 anp Farreſl 93, 

other ſubſequent Term, and befoze the Judgment entered 1 San. 87. 
he died in Time of Gacation; and after the Attozney en⸗ Mod. Cal. 10. 
tered up Judgment, as ok the Term when the Party was 
alive: And now it was inſiſted to be irregular, fo2 that the 
Attomey's Warrant was revoked and determined by his 
Death. 

Holt C. J. J agree that a Uarrant of Attozney is gene⸗ 
rally revocable in its Nature: But by the Courſe of this 
Court a Warrant of Attozney to confeſs a Judgment may 
not be revoked, and the Court will give Leave to enter up 
the Judgment, although the Party does revoke it; and yet 
it is determinable vy the Party's Death. Though if the 
Party dies in the Uacation, the Attozney may enter up the 
Judgment as of the pꝛecedent Term, and it is a Judgment 
at the Common Law of that Term; ſo that this being a 
Judgment at Common Law as of Hillary Term, it was a 
Judgment entered when the Party was living; and therekoꝛe 
good without all Queſtton, if the Roll were bꝛought in befo2e 
the Eſſofn-Day of Eaſter Term; but that not being done, 
we cannot admit it to be filed as of another Term, 


3 


Gidden werſus Drury. Hill. 1 Ann. 


at. 


ÞE Defendant being under Arreſt fo2 Oebt, to ob- C10.) 
tain his Liberty conſented to give a Tarrant of At- F*"*cll. 139, 
tozney to confeſs Judgment to the Plaintiff, and there be? 
ing no Attoznep p2efent, the Plaintiff diſcharged, as he 
ſaid, the Bailiffs befo2e the Warrant was erecuted. 
By Holt C. J. We will be well ſatisfied by Affidavits, 
that the Lailiffs were ſo diſcharged; and that if the Defen- 
dant had refuſed to execute the Ttarrant, they would not 
come again and ſeize on him; and we erpeck to have ſuflici⸗ 
ent 3 ſo to belicve, befoze we will let the Judgment 
ſtänd. Ik a Man be arreſted at the Suit of another, and, 
— he fs under Confineinent of the Bailiff, he gives a 
Warrant of Attozney to confeſs a Judgment, if there be no 
Attoꝛney by, it is always taken to be by Dureſs : But when 1 Lill. 4% 
one- bas been in Gaol a good 3 and then another who 
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(11.) 
6 Mod. 115. 


., 


JUDGMENTS. 


is his Credito2 comes to him, and he voluntarily without 
any Compulſion does confeſs Judgment to him, that Judg- 
ment ſhall ſtand, though there be no Attoꝛney. And if a 
Man impziſoned in the King's Bench, confeſs a Judgment 
oz Aﬀtton to another, it ſhall be good; as if the Declara- 
tion were delivered to one in Cuſtody of the Barſhal, and 

he confeſſes the Aﬀion and gives Judgment. | 


Morgan verſus Tomkins. Hill. 2 Ann. 


F there be an Dutlawzy upon an Indickment, and that is 
after ſet aſide, the Judgment ſtands good, and open to 
pꝛoceed upon. But if Judgment be upon an Jndifment by 
Nil dicit, 02 any other Judgment by the Court, and that be 


_ reſerved, all is ſet at large, and there is an End of the In: 


ditment. And it has been held in Keelyng's Time, that if 
a Fo:cible Entry were traverſed, yet there ſhould not be a 
Reſtitution; in the Caſe of The King verſus Carle. But 


the contrary has been held ſince, and befoze ; and that there 


is no Way to pꝛevent Reftitution but by Certiorari, o; plead- 


ing that the Party had Poſſeſſion fo2 thre Years bekoze. 
Vide Stat. 29 Eliz. per Cur. 


Herring verſus Crocker. Trin. 3 Ann. 


B? the ancient Rules of the Court, the Judgments ok one 
Term ought to be entered upon the Roll bekoze the 
Effoin-Dap of the next Term; and the late Ac of Parlia⸗ 


ment fo2 docketting Judgments, was only in Imitation of 


_ (13.) 
1 Salk. 493+ 


Holt C. J. 


the ancient Courſe, and in Aid of it: And the Common 
Law is, that all Things done in the Uacation ſhaill refer 
to the pꝛeceding Term, and be as if tranſafted therein. Per 


Philips verſus Berry. Trin. 6 Ann. 


Holt C. J. pere Ejetment is brought in this Court, 
and upon a Special Uerdi# Judgment 

is given fo2 the Dekendant, if this Judgment is reverſed in 
the Exchequer Chamber, that Court ſhall give Judgment 
and enter it; but had it been upon Oemurrer, this Court 
ſhould have entered the new Judgment, becauſe y Ex⸗ 
2 | teu 


JURIS DFFUTIOoS 403 
chequer Chamber could not have awarded a Mrit of In⸗ 
quiry ok Damages. And he ſaid further, ik Judgment be , * 
firſt given fo2 the Plaintiff, and that is reverſed in Erroz, 233. 
the Defendant is in Statu quo thereby, and no new Judg: 1 be. 3's. 
ment need be given: But if the firſt Judgment was fo? the Cen 
Defendant, and that is reverſed, a new Judgment muſt be 509, 442. 
given to put the Plaintiff in Poſſeſſion of what he demands. 3% br. 
And the Court, having given Judgment on the Oziginal in = Dany. 59. 
this Caſe, have executed their whole Authozity; and there 2 7-8 23. 
is no Pꝛecedent, that this Court ever entered a new Judg- 
ment, where the Judgment given here was reverſed in Par⸗ 
liament; but the Loꝛds muſt enter it. | 


* 


JURISDICTION. 
Hill 8 W. 3. 


Holt C. J. TF a Recozd comes here out of the Marſhal- ca w. ;. 
ſea, you cannot have Execution larger than 116. 
the Marſhalſea; but if by Uirit of Erroz, 
you may have Execution on the Afirmance 


of the Judgment all over England. 
| See Courts. 


— OW 


JUR 


The King verſus Perkins. Anno 1698. 


A 


T the Sittings at Weſtminſter, in a Cauſe tried be. (1.) 
foze Holt C. J. he lald, that it was the Opinion . 
of all the Judges of England, upon Debate be⸗ 


tween them, that in all Capital Caſes, a Juroz 


- cannot be withdzawn, though the Parties conſent to it: 


That in Criminal Caſes, not Capital, a Juroz may be 
withdzawn, if both Parties conſent, but not otherwiſe, 
and that in Civil Cauſes, a Juroz cannot be withdzawn, 

but by Conſent of all Parties. 


404 


TUROGOES 


Term Paſch. 
1 Anff. 
Farreſl. 1, 2. 


By Holt C. J. & Cur': If Jurozs in an inferio2 Court 
will not agree of their Uerdif, the Way is, as in other 
Courts, to keep them without Heat, Dink, Fire o2 Can- 


dle, till they all agree; and the Steward may adjourn the 


Court until they agree. In Caſe a Jury give a Gerdi 
upon their own Knowledge, they ought to tell the Court 
ſo, but the faireſt Way would be, fo2 ſuch of the Juro2s as 


had Knowledge of the Batter, befoze they are ſwo2n, to in- 


(2. ie 


2 Salk. 665, 
545» 


* the Court of the Thing, and be (wozn as Witneſſes, 


Gree verſus Sharp. Mich. 3 Ann. 
Jedment, upon Demiſe at by lace in Devonſhire, 
of Lands in another Vill in the Tame County, and the 


5 romk fac. was from the place of the Demiſe, and at Cauſe's 
being carried down, and a Giew granted, there being a Jn- 


ry and a Decem Tales, at the Trial a Panel was returned 


pzomiſcuouſly of the Jtiry and Decem Tales; and to2 this Ir⸗ 


regularity a new Trial was granted. 


And per Cur: In Ejetment, the Venue ought to come al⸗ 

ways from the Place where the Lands lie, and not from 
the Place where the Oemiſe is laid to be made; but that 
Fault is cured after Uerdif, by the Statute of Oxford. 

And per Holt C. J. There is a Difference between the 


Pꝛadtice of the Common Pleas and this Court in Caſe? of 


QCicws granted. It upon a full Jury in the Common Jlcas 
the Gicw be granted, and a Juro? withdzawn, an Entry is 
made of this, and P?eceſs continued againſt the Jury, and 
a Decem Tales awarded on the Roll, and there may be a 


— ommand of a Tales de circumſtantibus belides; but in the 


Bing's Bench, if a full Jury appear, and a Gicw is gran— 
ted, and a Juro2 be withdzawn, they take no Notice of it 


by Entty, but only grant a new Diſtringas egainit the ſame 
Jury, except the Juro2 withdꝛawn. But if there be a De- 
cem 1 alcs awarded here, and a Jury appears, and a Giew is 
granted, there they muſt take Notice of it by Entry, and 
continue P2oceſs againſt the Jury and Decem Tales, other⸗ 
wiſe the Decem Tales would be diſcharged ; and the 'Diftrin- 
gas of the Decem Tales muſt be the ſame Decem tales re- 
turned upon the firſt Writ; and to mix the Perſons re- 
turned on the p2incipal Panel and the Decem Tales in the 
JIanel that tries the Cauſe, after the Giew, is irregular ; 
tyerefoze the Gerdict was ſet aſide. 

2 | Tultices 


** 


Juſtices of Peace. 
The King ver ſus Alſop. Mich. 3 W. & M. 


4 


ÞE Defendant was convixed befoze the Juſtices (.) 
ok Peace in Seflions, on an Indikment bzought 4 Mod. 49, 


againſt him fo2 ſhooting in a Gun with Þail-Shot, : 50. .., 

— contrary to the Statute 2 & 3 Ed. 6. and upon ; 
that Convicion was committed 'till he paid the Fozfeiture 
_ of 101. and afterwards he bzought a Habeas Corpus, wherc- 
upon being in Court, ſeveral Erceptions were taken to the 
Jnditment, and particularly, that the Juſtices of Peace 
have no Jurisdiftion to hear and determine this Offence. 

Holt C. J. The Juſtices of Peace, by the general Wo2ds 
of their Commiſſion, have Power to puniſh Dffences againſt 
any Statute made concerning the Peace of the Kingdom; 
but by this Ack on which this Indickment is bꝛought, the 
Peace is in no wiſe concerned, becauſe the Offence thereby | 
created is foz want of due Qualification of the Jcrſon to -&; Ed. & 
ſhoot, which is not againſt the Peace. And it cannot be an © 8 
JndiXment upon the Statute of H. 8. becauſe they do not? © 
ſhew the Length of the Sun, which by that Law ought 
to be a Pard long; and therefoze the Concluſion contra for- 
mam Statut' will not help it. But it was agreed, that the 
Party might be indifted fo2 this Dffence befoze the Juſtices 
of Oyer and Terminer ; but not befoze Juſtices of Peace, 
fo2 want of Jurisditton. | 

The Indiſtment was quaſhed, 


The King verſus Randall. Mich. 7 W. 3. 


T was here moved to quaſh two Ozders ok Juſtices of (2.) 
Peace, one made by two Juſtices, relating to licenſing 3 Sat. = 

the Defendant to ſell Ale, and the other by the Juſtices _ 
in Seſſions fo2 ſupp2efling him, &c. And it was ſaid, that 
the Quarter⸗Seſſions cannot controul the Authozity of two 
Juſtices in this Matter. 5 
Holt C. J. A Difference hath been taken in theſe Caſes: 5 & 6 E9. 6. 
That were an Authozity is given to two Juſtices of Peace #3 Elis. 

to do a Thing, and from which — lies no Appeal, _ 

| 5 ; 
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Juſtices of Peace. 


x Saund. 249. 


it may be commenced and done in the Seſſions; but if an 
Appeal is given, then the Seflions not having an oziginal 
Jurisdi#ton, it muſt not be begun there. But here the 
Queſtion is, Whether the Seſſions can ſuppzeſs an Alehouſe 


licenſed by two Juſtices? and adjudged they could not, er⸗ 


Farrefl, 99. 


cept it is fo2 Diſoꝛders committed, — 
And the Ozder was thereupon quaſhed, 


© Holt C. J. declared, Ir Complaint were made to him, 


that a Juſtice of the Peace had iſſued his Marrant to take 


away Goods: out of a Man's Poſſeſſion, to which he pꝛe⸗ 


tended a Right, he would ſend fo2 the Juſtice, and bind 


him over; fo2 People muſt take the legal Remedy, that is 


(3.) 
Caſes W. 3. 
$66. 


Detinue, Trover o2 Replevin. © 


Elizabeth Claxton's Cafe. Mich. 1 3 W. 3. 


be was committed to New-Prifon-by Juſtice P—— 
there to remain till ſhe found Security fo2 her good Be⸗ 
haviour, fo2 being taken in a Ddifo2derly Þouſfe; and being 


brought up by Habeas Corpus, her Counſel moved fo? her 


_ Diſcharge; 1ſt, Becauſe being taken in a diſoꝛderly Þouſe 


was no Reaſon to require Sureties of the good Behaviour, 
fo2 that any honeſt Perſon might accidentally be there, and 
know nothing of its being ſuch a Place; quod fuit conceſ- 
ſum. adly, That in Caſe it were Cauſe, pet the Commit- 
ment is to an illegal Gaol, viz. New-Prifon. 3dly, That 
in Caſe a Wloman's being taken in a diſozderly Houſe be a 


Reaſon to take her koz a lewd Woman, and ſo within the 


Jurisdiffion of a Juſtice of Peace, yet the May was to ſend 
her to the Houſe of Cozreftton, but not to require Sureties 
of the good Behaviour. 1 8 3 
Holt C. J. It is not true to ſay, that every one that has 
not a viſible May of Living ſhall be liable to find Sureties 
of the good Behaviour. Indeed, if one lives ertravagant- 
ly and high, who has no viſible Tay of getting, it may be 
reaſonable to enquire how he lives; but if a Ban lives in a 
reaſonable quiet Manner, it is hard to hold him to it. But 
tewd and diſozderly Perſons may be held to their good Pe⸗ 
haviour, 02 committed to Gaol, oz they may be ſent to the 


_ - Houſe of Correfion. . But what is it makes a lewd Per⸗ 
- fon? It is not being catched in an Þouſe of Bawd?2y, 0! d 


diſo2derly Þouſe at a ſealonable Time. And though a Ju⸗ 
ſtice of Peace may be a Judge of who is a lewd and — 


= - 


Juſtices of Peace. 


_— 


—_—— 


derly Perſon, and therefoze if the Commitment had (aid, 


would have taken his TWo2d fo2 it; yet when he aſſigns the 
Reaſon ok his Judgment, and we find that Reaſon will 
not maintain it, we are not to regard his Judgment; and 
as Perſons of ill Behaviour are to be pupiſhed, ſo great 
Care is to be taken of the Innocent. She being remand- 
ed, and bzotght up at another Day, ſeveral Affdavits were 
read of her Lewdneſs; whereupon the Court quaſhed the 
Juſtice's Commitment, and 02dered a Rule to be dzawn fo? 


= - —ͤ——ñ— EX 
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tthat it had appeared to him that this Perſon was ſuch, we 


her Commitment to the Warſhal thus: Becauſe it appears 


to us, that ſhe is a lewd Woman and a Frequenter of Baw⸗ 


dy⸗Houſes, ideo ſhe is committed till ſhe find Sureties of 


good Behaviour. - 9 i 
And Holt C. J. quoted 13 H. 7. 10. That a Conftable 


may commit lewd Women till they find Sureties, and 


Neighbours are bound to aſſiſt, 


Caly ver ſus Hardy, Colſon, al, Juſt. Pacis of | 


the Town of Ipſwich. Paſch. 3 Ann. 
DE Magiſfrates. of the Town had a Mind to turn 
the Clerk of the Market out of his Place, and pꝛo⸗ 
cured a kozcible Entry to be made upon the Parket-Houſe, 
to get the Poſſeſſion thereof from him, and the Juſtices of 
the Town being, as was ſitggeſted, in the Faction, would 
not enquire of the Foꝛce. EAR E 85 


(43 
6 Mod. 164. 
I Salk. 327.- 


Holt C. J. Ik all the Juftices of a Coꝛpoꝛation are con: 


cerned in a Foꝛce, and will not enquire of it, the next Ju- 
ſtices of the County ſhall do it; fo2 the Oenying to do it is 


a Fofeiture of their. Exemption from the County. And 


here a Mandamus was granted jointly and ſeverally to all the 


Juſtices of the Town, to enquire of the Fozce; fo? the. ; 


Court would ſuppoſe them all guilty. 
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JUSTIFICATION, 
| Matthews verſus Carey. Mich. I W. & M. 


(1.0 
Carthew 
73» 14+ | 


as a Diſtreſs fo: an Amerciament, made on Þ!eſent; 
ment of an Offence committed, and detaining it 'til 
the Plaintiff ſhould pay 51. The Defendant juſtified, 
that as Batſliff of the Liberty, 8c. per Mandatum of the 
Dean and Chapter of Weſtminſter, he diſtrained the Tan⸗ 
kard, but did not ſer fo2th any Authozity by Uirtue of any 
Pꝛecept o2 Warrant, &c. : 
Holt C. J. In Juſtification foz a Treſpaſs, as in this 
Caſe, tis abſolutely neceſſary foꝛ the Defendant to ſet fo2th 
a Warrant oz Pꝛecept, &c. but not fo2 him to aver the 
Patter of the P2eſentment, becauſe his Plea is only in 
Ercuſe: But in Avow?y fo2 an Amerciament in a Court: 
Leet, he ought to aver in facto, that the Plaintiff commit: 
— ted the Crime fo2 which he was amerced, without ſhewing 
698. © any Authoꝛzity to diſtrain, becauſe he is an Aﬀo2; and a Re- 
26 H. 8. 8. plevin is an Action grounded on the Right; therefoze in ſuch 
Skion. 587. tion the Command fs not traverſable. Here the Juſtifi- 
| cation is ill, becauſe the Defendant hath not ſet fo2th any 
Tarrant from the Steward of the Court, fo2 his Authozi⸗ 
ty to diſtrain; and the Allegation that he diſtrained per Man- 
datum of the Dean and Chapter, &c. is frivolous, fo2 a 
"Bailiff cannot diſtrain by that Means: He may not do it 
ex officio, no mo2e than a Sheriff may execute a Judgment 
without a Writ ; and the Command here is traverſable. 
The Plaintiff had Judgment, 


T: Treſpaſs, fo taking the Plaintiff's ſilver Tankard, 


Freeman werſus Blewitt. Vill. 12 W. „ 


(2. Reſpaſs fo2 taking the Plaintiff's Goods; the Oefen- 


3 409, dant pleaded, that a Plaint in Replevin was entered 


in the Sheriff's Court in London, that the Defendant was 
Serjeant at Mace, and a Pꝛecept came to him to replevy 
theſe Goods, which he did accozdingly. Upon Demurrer 
it was objeſted, that the Defendant was pzincipal Officer, 
and his Pꝛecept was returnable, and pet he does not ſhew 
it was returned. | 
=: | Ruled 


"JUSTIFICATION. ay 


* Ruled by Holt C. J. to which the reſt agreed, that where: 

 dver a pzſncipal Officer is to juſtify under a returnable Pꝛo⸗ 

ceſs, he muſt ſhew that the TWirit was returned; but other- 
wiſe of a ſubozdinate Officer, as a Baitiff. Vide 20 H. 7. 13. Lane 52. 
21 Hl. 7. 22. 3 Lev. 204. 5 Co. 90. a. Br. Treſpaſs 48, 76, — 48. 
104, 154+ Fitz. Treſpaſs 198. Nom a Replevin, oz an alias Latch 223. 


Replevin, are not returnable Pꝛotels, therefoze there is no 200 67. 


Ero. El. 17. 


Return to be made to the ürſt o2 ſecond Writ ; but the plu- pl. 8. 
ries Replevin is always with this Clauſe vel cauſam nob:s 
ſignifices; and therekoze it is a returnable Pꝛocefs. And if 

any pꝛincipal Officer juſtify under it, he muft ſhew it was 
returned; otherwiſe of a ſubozdinate Officer. In the Caſe 2 Car. 
at Bar, the Defendant is a pꝛincipal Officer; and this Pꝛo- 47 
ceſs, under which he juſtifies, was a returnable Pꝛocels. | 

Judgment koꝛ the Plaintiff, | 


Chance verſus Weedon. Mich. 13 W. z. 
In this Caſe Holt C. J. held, that where the Defendant | (3. 


juftifies by Uirtue ok an Authozity by the Common Law, * k. 628. 


as a Conſtable on Arreſt fo2 bzeaking of the Peace, &c. 1 307. 
injuria ſua propria is a good Replication thereto ; ſo. it is, 9 3 
and by the ſame Reaſon, when one makes Juſtification by ? ©"? 
Authozity of an Ac of Parliament: fo? being a general Law, 
the Statute can be no Part of the Iſſue. 

 ADefendant map juſtify an Allault in Defence of his Per- 3 _ 46, 
ſon, o2 of his Mike, becauſe they are but as one Perſon; “ 
ſo he may in Defence of his Bafter, as Pzoteftion and Al- 
legiance is due to him. And a Maſter can juſtify the Beat- 
ing his Appꝛentice, Servant, Scholar, 8&c. in Nature of 
Cozreftion only, and with a pꝛoper Inſtrument; koz if it be 
otherwiſe, Immoderate caſtigavit is a good Reply: And in 
an Action againſt the Maſter in ſuch Caſe, he ought to 
ſhew ſome Cauſe ſpecially, oz the Fault fo2 which he beat 
his Appzentice; oꝛ on Demurrer, his Plea in Juſtification 
witl be adjudged ill, Per Holt C. Jo 
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Cudlip verſus Rundli. Entr. Trin. 2 W. & M. 

4: Rot. 646. LN 

I A 8 E, narr. pro eo quod the Plaintiff 25 Mattii, 
( | 36 Car. 2. was. poſſeſs d of an Þouſe with the 


* Show. 310. 


Appurtenances fo2 a Term of Years, then and 
pet to come; and being ſo pofſeſs'd did by Jn: 
denture dentiſe the Pzemiſſes to the Defendant fo? ſeveit 
Pears then next enfuing; by Uirtue whereof the Deken⸗ 
vant entred, and was thereof poſfſeſs'd; and ſo being pol⸗ 
= feſs'd, and the Plaintiff poſſeſs'd of the Reverſion thereof, 
the Defendant afterwards, the 8 November an: &c. ignem 
ſuum in domo præd. tam negligenter Cuſtodivit, that the 
Houſe was burnt, to his Damage of 300 1: 2 | 
Defendant pleads Non dimiſit modo & forma prout que- 
rens narr: flue thereupon. „„ 
The Jury find, that the Plaintiff 25 Martii was pol⸗ 
ſels d of the P2emiſſes fo2 a certain Term of Years, then 
and yet to come; and being ſo poſſefſed, by Jndenture then 
made, in Conſideration of the Rent and Covenants there: 
in after mentioned, he did demiſe, grant, and to farm let, 
fo2 Herbage, Paſture and Tillage, to the ſaid Defendant, 
his Erecutozs and Aſſigns, all that one Meſſuage oz Tene- 
ment, with the Appurtenances, commonly known by the 
Name of Ugbeare, ſituate in Taviſtock, and then in the 
Tentire of the ſaid Cudlip, o2 Aﬀigns, together with all 
Þoules, Dut⸗houles, Structures, P?2ofits and Commodi⸗ 
ties thereunto belonging, o2 in any wiſe appertaining, er- 
cepting, and always reſerving out of the ſald Demiſe and 
Leaſe, to the Plaintiff, his Executozs and Adminiftratozs, 
the Houſe commonly called the New Houſe, new built upon 
the P2emiſſes, fo2 the Uſe only of the Father of the ſaid 
Plaintiff and himſelf, and their Wives and Family to live 
in, if they pleaſe, but not to be let to any Perſon oz Per- 
ſons whatſoever; and at all other Times when they hall 
not dwell there, to be uſed by the Dekendant, his Execu⸗ 
toꝛs and Aſſigns; and alſo except one. Nurſery, with the 
Trees therein growing, to the Plaintiff, his Executozs 
and Aﬀigns, during the Term after mentioned; To = 
= 8 | | | 


41¹ 


L 
the Premiſes (except befoze excepted) to the Defendant, 
his Executo2s and Afligns fo2 ſeven Pears, &c. That at, 
the Time of the Leaſe made, there were two Þouſes upon 


the Pzemifles, one old one, and one new built; that the 
new built Þouſe only was burnt; that at the Time of the 


Fire, the Defendant was in Poſſeſſion of the new built 


houle (except one Room which the Plaintiff had) and that 
the new built Þouſe was burnt by Fire made, and negli⸗ 
gently kept by the Dekendant in that Part of the Houſe 
then * = Poſſeſſion; Et fi, &c. ad dampn' ad 1061: & fi 
pro defen K . 25 | 
: "Holt C. J. I think this new Houſe abſolutely excepted 
out of the Demiſe. The TUo2ds are as full an Exception 
as can be. The Mozds afterwards are no manner of 
Qualification of the Mozds of the Exception, but only de- 
clarative of what Purpoſes 'twas foz, An Exception may 
be qualified, as it may be fo Part of the Term; but if a 
Leaſe oꝛ Aﬀignment be fo2 Years, with an Exception of the 
new Þouſe fo2 Life, this Exception is votd. 1 And. 52. is 
our Caſe in Point, and good Law, and there held a good 
Exception, and qualified, in Dyer twas held a void Ex⸗ 


teption, but fo2 another Reaſon, becauſe repugnant. Mom 


tis true, you cannot except that which was particularly 
and expꝛelly granted, but then the Gzant is only in Gene- 
ral; the Caſe of Pitt and Marſhall, Dyer 264. fn the Mar⸗ 
gin, J take to be good Law, Judic. pro Def. by the whole 


Parker and Harris. Hill. 3 W. & M. 


N Debt fo2 Rent upon a Demiſe, the Plaintiff declared C 2: ) 
that he, the 25th Day of March, &c. demiſed unum Meſ- Kian. 39). 


ſuagium ſuper acclivitatem Hamſtead-Hill, Habend. fo2 Pears ; 
and declared upon another Demiſe 1 May, &c. of another 


Parcel of Land, habend. at Will, reddend' ſecundum ratam 


of 18]. per Annum, and fo2 Rent arrear, &c. The Deken⸗ 
dant pleaded, that the Plaintiff tempore dimiſſion. particula- 
rium nihil habuit in tenementis; the Plaintiff replied, that 
the Lozd Wootton was ſeiſed, and demiſed to him fo? fo2ty- 
one Pears, and he being ſo ſeiſed, the ſaid firſt Day of May, 
demiled to the Defendant, 8c. upon which the Defendant 
demurred; and adjudged in Communi Banco fo2 the Plain- 
tiff; upon which a Writ of Erroz was bꝛought. | 
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Firſt, Becauſe ſuper acclivitatem Hamſtead-Hill is unter- 
tain in what Place it is; fo? it is not a Vill, oz Lieu Conus. 
but an Accident, and no moze than if he had ſaid upon the 
Fertility of Hamſtead-Hill; non allocatur; the Venue ſhall be 
from Hamſtead-Hill, which may be a Gill, oz Lieu Co- 


nus; alſo if it had not been ſich Gill, Hamlet, oz Licu 


Conus; the Defendant. ought to have pleaded it in Abate⸗ 


ment. The Demite is alledged to be made the 25th of 


March; habendum a die datus; and the Action is bꝛought koꝛ 
Kent due ad feſtum Michaelis, where it is not due till the 
laſt inſtant; and if the Leſſee be ejecked upon the Day; the 


Vent is not due; non allocatur; fo; ad feſtum Michaelis, the 


Tenant being then in Poſſeflion, he ſhall not be intended to 
— ejeſted; and if he was, he ought to have pleaded Evic⸗ 

on. „CC ĩ 6 ae 8 
To the Replication it was excepted, Becauſe he pleads 
that the Loꝛd Wootton demiſed to him, without ſhewing any 


Title; fed non allocatur; fo: by Holt C. J. Þe having 


thewn that he was poſſefſed by UGirtue of a Leaſe from the 
Lozd Wootton, it is well enough; and moze than needs; 


Pears, and the Defendant pleads as here, the Plaintiff 
might reply, that he was ſeiſed in Fee, and demifed; and 


tho' it be found that he was not ſeiſed in Fee, yet it being 
_ found quod aliquid habuit in tenementis, it is found fo? the 


) 


69. 


Holt C. J. ſeemed to think that the Reſervatſon was ill. 


Netherton and Jeſſop. ; Mich. 6 W. & M. 


N Debt, the Plaintiff declared, that per quoddam ſerip- 
tum, &c. being a Deed⸗Poll, teſtatum eſt quod the 


Dekendant cepiſlet of the Plaintiff ſuch Lands, pro uno 


anno fi vita tam diu viveret ad vigint' & quinque Libras ſol- 


vend' ad duo feſta maxime uſualia, &c. ànd Counts alſo upon 


a Leaſe Parol (Si J. M. tam diu viveret) fo; one Pear, 
&c. and avers, that J. M. was the Life intended, and that 


he was living at the Time that the Money was due, &c. 
and Jfſue taken, that J. M. was not living, and a Gerdiſt 


fo2 the Plaintiff, and it was moved in Arreſt of Judg⸗ 
ment; firſt, becauſe no Demiſe alledged; fo2 it is only a 
Deed ſealed by the Defendant, which ſays that he cepillet; 
but not ſaid, that the Plaintiff had demiſed; alſo no Term 
certain is ſhewn, fo2 which it was demiſed; fo? Si vita = 
E $ © Bf | 1 
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diu viveret is wholly uncertain kaz what Life it ſhall be; 
and ſuch Averment dehors is not alſawable : Alſo the Count 
is by d Teſtatum exiſtit, which is not good in this Caſe, tho 
it be good in Covenant, £ 
Holt C. J. ſeemed to admit, that there might be an A- 
verment, if he counted he was ſeiſed fo2 the Life of J. S. 
and lealed it to one fo2 a Pear, If the Life in the Tenements 
ſo long ſhall live, and then aver, that J. S. was the Life in 
the Tenements; but vita in the Pꝛincipal Caſe is wholly 
uncertain; then it was ſaid, that Debt lies upon a Cove- 


- nant to pay Money at a Time certain, and here the De- - 


kendant is bound to pay to the Plaintiff ſo much Money. 
He has counted upon the Deed, as the Deed is, it is good 
as a Debt upon a Covenant, tho' not upon the Demiſe, 

But to this Holt C. J. ſaid, a Man may not Count in 


the Wo2ds of the Deed, but as the Deed is by Operation of 


Law; as if the Tenant fo2 Life by the Mozd Dedi grant 
his Eſtate to him in Reverſion; this ought to be pleaded 
as a Surrender, as it is by Dperation of Law, and not in 
the Wowds of the Deed; - So here alſo, he ſaid that they 
have counted fo2 this as Rent, and it is a Rent in its Na- 
ture, and therefoze may not be demanded by Action of Debt 
upon a Covenant, as foꝛ a Sum in groſs. It was faid 


tho' it be not upon the Demiſe. 


To this Holt C. J. ſaid, That upon the Covenants in 
Law no Action lay, if the Term is determined by the Death 


_ of: Ceſtuy que vie, fo2 they being annexed to the Eſtate de- 

termine with the Eſtate ; but if there were any expꝛels Co- 
venants, it is otherwiſe, accozding to the Difference in 
Dyer, and was ſtrongly againſt the Averment to the Dbjec- 
tion, that the Tſſtie was immaterial ; it was anſwered that 
the Cerdif being found fo2 the Plaintiff, and he having a 
good Declaration, he ſhall have Judgment. 

But per Holt C. J. The Iſſue here is quite thꝛoughout 
immaterial, and there ought to be a Vepleader; and it 
ſeemed to him that the Wozds in this Caſe, ſi vita tam diu 
viveret, were odd and inſenſible, and that he might have de⸗ 
clared upon a Demiſe koz a Pear certain. | 


this was a Leaſe fo2 one Pear certain by the Covenants, 
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Stomfil verſus Hicks. Mich. 9 W. 3. 


E A Poſſeſſed of a Term fo2 100 Pears, grants the Land, 

oe Habendum fo2 fo2ty Pears, to commence after his 
Death; this is a good new Leaſe; and if H. poſſeſſed of a 
Term fo2 twenty Years, grant the Tenements fo2 nine⸗ 


x Sid. 359. teen Pears, to commence after his Death; this will be 


1 Lutw. 213, 


Cro. El. 775. 


3 Mod. 245, 
318,391,388. 


good fo2 \o much of the twenty Pears as ſhall be unexpired 
at the Time of his Death. Ruled by Holt C. J. at Lent 
Aſſizes at Dorcheſter, zo W. 85 Gree verſus Studley. 
Ik A. demiſe Lands to B. fo2 a Pear, and ſo from Pear 
to Pear; this is not a Leaſe fo2 two Years, and akter⸗ 
wards at ill; but it is a Leaſe fo2 every particular 
Pear; and after the Pear is begun, the Defendant cannot 
determine the Leaſe befoze the Pear is ended. The Lefſox 
cannot determine his Will in the Biddle of a Quarter, 
without permitting the Tenant to have the Emblements. 
Ruted by Holt C. J. at Summer Allizes at Lincoln 1699. 


Winter verſus Loveday. Mich. 9 W. 3. 


N Treſpaſs and Ejetment a Special Uerdi# was found 
by the Jury; the. Subſtance of which was, that G. P. 
being ſeiſed in Fee of the Manoz of M. whereof the Lands 
in Queſtion, and of. which a Leaſe was made, were Parcel 
and Copphold; upon the Marriage of his eldeſt Son, he 
made a Settlement of the Yano? and Lands, &c. to di⸗ 
vers Uſes, with Proviſo that it ſhould be lawful fo2 the 
ſald G. P. during his Life, to make Leaſes in Poſſeſſion fo? 
one, two o2 thee Lives, oz fo2 thirty Years, to commence 
after ſuch Lives; * fo2 any other Term determinable on 
one, two oz thzee Lives, o2 in Reverſion, &c. So as ſuch 
Leaſes be not made of the antient Demeſne Lands, Pat⸗ 
cel of the ſaid Banoz, oz any other Lands uſed therewith, 
and ſo that the antient Rent be reſerved. 5 
Holt C. J. The general Queſtion. is, whether the Leale 
made of Copyhold Lands fo2 thirty Pears, be a good 
Leaſe by Uirtue of this Power? And J am of Opinion, 
that this is not a good Leaſe, To clear this Point two 
particular Queſtions ariſe, firſt if the Term granted be 
within the Power? To which J anſwer, that it is within 
it, and this depends on the Penning of the Moꝛds 4 
1 ; 4 


of : Now in a large Senſe, any Leaſe made to commence 
at a Day to come, may be called a Leaſe in Reverſion ; 
but that is not meant in this Caſe, fo2 the Leaſe here is 
rather to be taken in the common Senſe, from and after a 
pꝛelent Intereſt then in Being, and the P2oviſo extends 
not only to a Leaſe fo: Years in Reverſion, but alſo to a 

Leaſe fo2 Life in Reverſion; and if ft be fo2 Life, it is a 
concurrent Intereſt, J take it, as this Power is wo2ded, 


he may make a Leaſe fo2 thirty Vears in Reverſion abſo- 
lute; becauſe the Clauſes are diſtin# to make a Leaſe fo2 6 Rep. 39. 
that Term, oz elſe fo2 any other Term of Years deter- Lelv. 222. 


minable upon one, two, oz thee Lives: But whether this 
Copyhold Leaſe was in Being at that Time is uncertain; 
and if a Yan hath Power to make a Leaſe in Poſſeſſion 02 


Reverſion, he cannot do both. Then as to the ſecond : 


Queſtion which ariſes, whether the Power does extend to 
make Leales of the Coppholds? J do think that this 
Power extends not to a Copphold Eſtate, fo2 that would 
be to deſtroy the Mano, which could never be intended: 
And all the Demelne Lands are expꝛelly excepted out of 
this Power, and the Coppholds are Part of the De- 
melnes; and therefoze the Copyhold Lands are within the 
Exception. It is plain that every Banoz muſt conſiſt of 
Demeſnes and Services, and thoſe are ſufficient to ſuppozt 


Cro. Jac. 318. 
Cro. Eliz. 3. 
3 Bulſt. 14. 
1 Roll. Rep. 
142. 


2 Roll. 188. 
Lutw. 269. 


the Being of a Yano2; fo2 ff the Lozd of a Yano? aliens 


his Hanſion-houſe which he had in Poſſeiſton , yet if the 
Copyholds and Services remain, it is ſtill a good Yano? ; 


and then there was no Occaſion that this Power ſhould er- 


tend to Coppholds: Indeed here, if: the Exception had ſe- 
parated the Demeſnes from the Rents and Services, it 
would be hard to make ſuch a Conttruckion; but theſe 
Lands being Part of the Demeſnes; the Leaſe is not good 
within the Power. +3 


- 


Judgment was given fo2 the Plaintiff. | | 
Layton verſus Field. Hill. 13 W. 3. 


ter of a Pear is commenced the Leſſee ; 


may determine it, but then he is obliged to pay that Quar- 
ter's Rent; and in Caſe the Leſſo2 determines his Mill af- 
ter the Commencement of a Quarter, he ſhall loſe the 
Rent fo2 that Quarter: But where a Leaſe is made from 
Year to Pear, ſo long as both Parties pleaſe, there —_ 

| 1 a Pear 


(6.) 
Salk. 222. 
2 Salk. 413. 
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1 Roll. Abr. 


11 


a Pear is commenced, neither the Leffo2 no: Leffee can de 
termine their Wills fo2 that Pear; they having fo2 ſo long 
Time certainly willed the Eſtate. 3 


Dod verſus Monger. Trin. 3 Ann. 7 


4 Plaintiff was ſeiſed in Fee of a certain Mef. 
ſuage, &c. and leaſed it to the Defendant foy a 
Year, and ſo from Year to Year, as long as both Parties 
ſhould pleaſe, by a Parol Demile, referving-Rent: and 
fo2 Rent arrear he diſtrained, and the Diſtreſs was re: 
ſcued from him by the Defendant; fo2 which Action was 
brought, &c. | | 

Holt C. J. In Caſe a Leaſe be fo2 a Pear, and ſo from 
Pear to Year, as long as both Parties ſhall pleaſe, that is 
a Leaſe binding but fo2 one Pear; but ik the Lefſee, with: 
out Countermand of the Lefſoz, enter upon the ſecond 
Pear, he is bound 'fo2 that Pear, and fo on: And if the 
"Leaſe be fo2 a Pear, and ſo from Pear to Pear till ir 
Pears expire, that is a certain Leaſe fo2 fix Years : Alſo if 
it be made fo2 a Pear, and ſo from Pear to Pear, as long 
as both Parties agree, till ſix Pears ſhall expire, that is a 
Leaſe fo2 ſix Pears determinable at every Pear's End at 
the Will of either Party. And he likewiſe held, that if a 
Leſſo2 o2 Landlozd come into the Houſe demiſed, and ſeiſes 
upon ſome Goods as a Diſtreſs foz Rent, in the Name of 
all the Goods in the Þouſe; that will be a good Seizure of 
all: But he muſt remove them in convenient Time at Com⸗ 
mon Law, and now ſince the Statute ok W. & M. imme⸗ 
diatelp, except it be Pay o2 Coꝛn; and here the Oiftreſs 
was not removed in two Days, ſo that the Plaintiff had 
not the Poſſeſſion ok the Goods, at the Time of taking 
them away, without which there could be no Reſcous : The 
Plaintiff was nonſuited. - 

Jn this Caſe it appeared alſo, that the Landlozd who 
diſtraſn'd dꝛew Beer out of one of the Barrels ſeiſed in 
' Diſtreſs, which made him a Treſpaſſer ab initio as to that 

Barrel: Per Holt C. J 7 F 


Crockerell 


LET 


Crockerell verſus Owerell. Mich. 5 Ann. 
1 the Caſe was, that A. being ſeiſed in Fee (8.) 


of the Lands in Queſtion, did thereof make a Leaſe 7,9 at 


to the Plaintiff ko: Years, habendum de anno in annum whar Times 
quamdiu ambabus partibus placuerit, to begin the 25th of —— = 
March, paying pearly fo2 the ſame 20 l. yearly, by equal termine“ 
Pottions, at Michaelmas and Lady-day ; the Rent was be- their Eſtates, 
hind at Michaelmas, and A. died in January following, ha- 
ving made the Plaintiff, his Wife, his Erecutrir, and ſhe See 2 Salk. 
diſtrained fo2 the 101. Rent due at Michaclmas to the Te- ir Leaſes 
ftatoz, the Cattle of the Defendant the 17th of April fol- 

lowing, & ſi, &c. upon this Special Uervif, Whether it 

was fo2 two Years certain, oz not, as 3 Cro. 775. which 

they agreed to be good Law, oz not, the Court did not de- 
termine; but they agreed, that if the Parties in ſuch a 

Leaſe do begin the Pear, the Will cannot be determined till 

the End of the Pear, Af. 3. Cro. 775. & Q. Br. Leaſe 53. and 

this Caſe, tho' A. Died in January, and the Death of one of 

the Parties determines the Will; yet here the Defendant 

was to hold the Land till the 25th of March, and the 

Half Pear's Rent at Michaclmas belonged to the Plaintiff, 

as Executrix; and the Half Year's Rent, which became due 

the 25th Day of March following, did belong to the heir, 

with the Reverſion; but in this Caſe the Plaintiff had 
Judgment; fo2 tho' the Dekendant had a Right to the 

Rent due at Michaelmas, yet ſhe could not diſtrain fo2 it 

after the 25th of March, becauſe the fozmer Leaſe at Mill 

made by the Teſtatoꝛ was then determined. 


Legg verſus Strudwick. Hill. 7 Ann. 


I* Replevin, the Defendant avowed, fo2 that he being (9. 
ſeiſed in Fee of the Locus in quo, demiſed the ſame to : lk. 413. 
A. Habendum de anno in annum, & fic ultra quamdiu ambabus 
partibus placeret, tg commence from Lady-day 1703. ren⸗ 
ding an annual Rent, payable quarterly. The Lellee en⸗ 
tered, and died the 17th of December, 1706. And the Rent 
fo2 a Pear and a Þalf, ending at Chriſtmas befoze, was ar- 
rear; fo2 which the Lefſo2 entered, and diſtrained; to this 
the Plaintiff demurred. Per Cur', Jt was held, firſt, That 
atter the two Pears, the Leſſo2 92 Leſſee might W ; 
| 50 but 
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48 LECTURERS. 


ER, 


but if the Lefſee held on; he was not then Tenant at Till. 

but foꝛ a Pear certain, fo2 his holding on muſt be taken tg 

| be an Agreement to. the oztginal Contract, and in Execu⸗ 

x Salk. 413. tion of it. 2dly, The third Pear is not in the Nature of 

"ow 213, a diſtinit Intereſt ; therefoze the Leſſo2 may diftrain the 

24. third Year fo2 the Rent of the Second; and ſuch executoyy 
Contraf is not void by the Statute of Frauds, becauſe 

there is no Term fo2 above two Years ſubſiſting at the 

ſame Time, and there can be no Fraud to a Purchaſo2 

fo? th utmoſt Jntereft that can be to bind him can be only 


WECIUERERS, 
Church-wardens of St. Bartholomew's Caſe. 
Mich. 12 W. 3. 
3 Salk. 87. | Man left ſa much per Annum fo2 the Maintenance 
of a weekly Lefturer, and appointed that he 
| | ſhould be choſen by the Pariſhioners, and to 
preach on any Day in every Meek as they 
ſhould think fit: The Pariſhfoners fired on Thurſday, and 
choſe a Lefurer every Pear; and now a certain Perſon be- 
ing Lefurer, and the Pariſh having choſen another, he 
would not ſubmit to the Choice; whereupon the Church- 
wardens ſhut him out of the Church; afterwards the Bi⸗ 
— * L. determined in his Favour, and granted an In⸗ 
- Holt C. J. A Pdohibition muſt be granted to try the 
Right ; tis true, one cannot be a Lefurer without Licence 
from the Biſhop o2 Archbiſhop ; but their Power is only as 
to the Qualification and Fitneſs of the Perſon, and not as 
to the Right of the Lefureſhip : And the Eccleſiaſtical 
Court may puniſh the Church-wardens, if they will not 
open the Church to the Perſon lawfully appointed, o2 to 
any one acting under him; but not if they refuſe to open it 
to any other. PEE 


k " LL EQACY.. 


| Letters Patent. 


Ewer werſus Jones. Mich. 2 Ann. 


Holt C. J. 
Common Law againſt a Tertenant 


fo2 a Legacy deviſed out of Land; 


the Party by Conſequence ſhall have an Action at Law to 
recover it. See 2 Show. 36, 37. 1 Chan. Caſes 57, 257, 258. 
1 Chan. Rep. 134, 218. and prox. pag. Mod. Caſes 20. 


* 
— 


Letters Patent. 


The King and Kemp. Trin. 6 W. & M. 


Dffice of Searcher to Martin, durante benepla- 
Lows cito: And after, reciting the ſaid Gꝛant to Mar- 
tin, grants the ſaid Office to Eyre, habend. after the Death, 
Surrender, o2 Foxfeiture of che Patent ta Mz. Fryer fo2 
his Life; and after, in the 26th Year of his Reign, by an- 
other Patent, reciting the two fozmer Patents, to Martin 
and Fryer, he grants the Office to William Kemp fo2 Life, 
habend. after the Determination of the Patent to Martin 
and Fryer by Death, 8c. and further in the ſame Patent 
grants it to Henry Kemp, ut ſupra: Martin, Fryer, and 
William Kemp are dead; and a Scire facias is bzought to 
_ tepeal the Patent to Henry; and in Trin. 7 W. 3. Judg⸗ 
ment was given by Eyres J. and Holt C. J. they only be- 
ing in Court; G. Eyres being dead, and Juſtice Gregory 
abſent; and Holt C. J. ſaid, The Gꝛant in Queſtion de- 
pends upon the Ualidity of the G2zant to Fryer: Fog, if 
this be not good, then the ſubſequent G2ants are not good: 
Fo? then the King would be deceived in his Gꝛant; = his 
| . 'ntent 


419 


Deviſee may maintain an Afton at z $alk. 215. 


koz where a Statute gives a Right, 


Scire facias was bzought to reverſe a Patent; the ( i. ) 
Caſe was, King Charles the Second grants the Skino. 446. 
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Letters Patent. 


Intent was only to grant an Office upon the Determina⸗ 
tion of a p2io2 Gzant; and not to grant an Office imme- 
diate: AS to what has been objefted, that the Sꝛant to 
Fryer is void, it being to commence upon the Forfeiture 0? 


Surrender of M. which is an impoſtible Beginning, fo2 M. 


having but an Eſtate at Mill, he could not ſurrender it, 
fo2 an Eſtate at Mill cannot be furrendzed. But when 
one Party agrees to depart with his Eſtate; and the other 
to accept it; this amounts to a Determination of their 
Wills, but not to a Surrender. 5 
Per Holt C. J. In the Cale of the King it is otherwile, 
and he who has an Office at the Mill ok the King, has it 
not at the Mill ok both Parties; as between common Per⸗ 


-ſons, but the Mill is the Mill of the King; and the Sub⸗ 


jet cannot determine his Till without the Permiſſion of 
the King; therefoze Tenant at Mill of the King may lur⸗ 
render, and there ought to be a Mill of the King declared 
under the G2eat Seal, that he accepts his Surrender; 


otherwiſe he is fineable, if he ſurceaſes to execute his Office 


without ſuch Diſcharge ; and it was ſo done in the Caſe of 


Hide and Hale Chfef Juſtices of the King's Bench, who 


actually ſurrendꝛed their Offices of Chief Juſtice, and had 
a Diſcharge under the Szeat Seal; therekoze the Office 
may be determined by Surrender, and a Szant to coin- 
mence upon ſuch Determination, is good. So the King 


might take Advantage of an Ack which amounts to a Fo2- 


feiture by Way of Inquiſition; therefoze tho' a Fozfeitnre 
could not be in the Caſe of an Office at Will of a common 
Perſon, yet in the Caſe of the King there might; but it 
the Office cannot be determined by Fozfeiture oz Surren- 
der, yet it would certainly determine by Death; and a 


Gant of this Dffice after the Death of M. would be good; 


fo2, this being an Office in the Crown to grant, and not 


being an Office of which any Eſtate in Fee is in eſſe, but 


newly granted; this may be granted to commence in fu- 
turo, and to riſe and fall, and to be in eſſe, and not in ele; 
as well as a Rent may, which may be ſo granted without 
Queſtion ; and this is not againſt any Rule in Law, as it 
would in Caſe of Lands oz Things which paſs by Livery 
o2 Patent, as Barwick's Caſe, 5 Co. Rep. Judgment fo? 
the Defendant, that the Patent is good, 


E 4 12 i F 5 ee Roberts 
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Levari Facias. 


Roberts verſis Arthur. Mich. 13 W. 3. 


IF Letters Patent pleaded are recozded in the fame (2. ) 


1 Court wherein the Plea is pleaded, in ſuch Caſe the * lk. 497. 


Party need not ſhew them; but where in another Court, 
he muſt plead them with a Profert in Curia, o2 the Exem- 
— thereof under the Gzeat Seal: Ruled by 
Holt + J|+ 85 5 | | 


Levari Facias. 


; Breton werſus Cole. Mich. 7 W. 3. 


Uirtue of a Levari facias de exitibus terræ, upon an 
Inquiſition of Dutlawzy ; it appeared that the Beaffs 
were levant and couchant on the Land; and the Point 
in Queſtion was, Tf upon ſich} a Trit ok Levari facias, 
the Beaſts of a Stranger might be taken and ſold ? | 
Holt C. J. and Court, The Beaſts of the Plaintiff be- 


ing found upon the Land, may be taken by the Levari fa- 


cias; fo? there is an erp2eſs Authozity and Command to the 
Sheriff to levy the annual .Ualue of the Lands, and the 


N Treſpaſs ko: Taking the Plaintiff's Beaſts, by Skinn, 617, 


618. 


Beaſts being Levant and Couchant are the Iſſues of the Weſtn. 2. 


Land, which are not reſtrained by Statute to Beaſts of 
the Owner only: And the Land is Debto2 to the King, ſo 
that if the Beaſts of a Stranger ſhould be exempt, the 
King would be defeated, fo2 he has no Remedy againſt the 
Party by Seffing the Land, and therefoze he hath it by 
Levari facias. But where Iſſues of Lands are fozfeit, the 
whole Jnheritance is charged, becauſe the Land is the 
Debtoz, and no Levari facias iſſues but in ſuch Caſe; and 
in all Cafes where the Land is Debtoz, the Beaſts of a 
Stranger are as liable as of the Owner, as in the common 
Caſe of Rents; and if it be-ſo in the Caſe of a Subject, 
there is no Reaſon why any Difference ſhould be made in 


* X 


tr Cale of the lay. 


C. 39. 


2 Inſt. 453- 


— | 


t o 
—_ 


bg. I 1B E L . 87 
Cropp verſus Tilney. Mich. 3 W. , : 


Cu.) oa Ction of the Caſe was bzought, wherein the 

3 Plaintiff declared, that he ſtood to be. elefted foz 

a Pember of Parliament, and that the Defen- 

- dant cauſed a Libet to be pzinted of him with 

certain reflefting Wozds, as ſpoken by the Plaintiff, by 

which he loſt his Eledion, ad damnum, &e. : 

Holt C. J. Scandalous Matter is not neceſſary to male 

a Libel; tis enough if the Dekendant induces an (ll Opi⸗ 

nion to be had of the Platntiff, oz to make him contempti⸗ 

ble and ridiculous; as fo? Inſtance, an Action was bzought 

by the Husband-.fo2 Riding Skinimnington; and adjudged it 

lap, becauſe it made him ridiculous, and expoſed him: It᷑ 

Qozds are kalle, the Defendant may juſtify in an Acklon; 
but not in an Indi#ment. = og 


Ihe King werſus Bear. Trin. 9 W. 3. 
() oe Defendant was indited at the Summer Alles 
Orexthem 4 in Exceſter, anno 8 Will. 3. fo; libelling the King 


40, ke. and Sovernment, and the Indiament was in this Fonn 
following: 5 | 


Tuhat he (the Defendant) 19 Octob. 7 Will, 3. at Buck- 
land All Saints in the County of Devon, ſubdole, falſo & ma- 
; litioſe compoſuit ſeripta, & fecit & componi, ſcribi & fieri cau- 

favit, ac ſibi procuravit & induſtrie collegit ſeparal. ſcandaloſos, 
falfos & ſedit ioſos libellos continen. in ſe de dicto Domino Rege 
nunc, & ejus æqua, juſta & clementiſſima gubernatione, quamplu- 
rima falſa, malitioſa & ſeditioſa verba & ſententias, materias dic- 
tion. Rc expreſſion. (viz.) in uno libello eorum, intitulat. The 
VBelgick Boar, to the Tune ok Chiuy Chaſe, Continetur 
inter alia juxta Tenorem & ad eſſedtum ſequen. (videlicet) 
reciting the Wozds in Engliſh, and after that ſeven other 
libellous Ballads were ſet out in the Jndickment in the lame 
Banner as the Firſt, - with Junta Tenorem & ad effectum 
ſequen; and then the Jndimeiit was thus concluded, (vz) 
Quos quidem falſos & ſcandaloſos libellos (quorum diverſi fue- 
1 | 5 | 
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. ment ought to be given againſt the Defendant upon this 
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runt impreſſi) ipſe 9 Johannes Bear — & ibidew, ll 
licet, codem 19 die Octob. Anno 7. ſupradicto apud Buckland 


tout Saints prædict. & diu poſtea manibus & Cuſtodia ſuis & 
penes ſe, ſcienter & adviſate, clandeſtine & ſeditioſe habuit & 
Cuſtodivit in promptu & parat. ad eoſdem inter ſubditos dicti 
Domini Regis & Aiolas ſeditioſas & malitioſas perſonas dif- 
pergend. divulgand. & publicand. 


This Indickment being removed into B. R. it was ſent . 


down to be tried by Niſi prius, and the Jury found the Uer- 


dict following: 
ſl. Quoad {criptionem & Collectionem ih in indicta- 


mento mentionat. tantum quod defendens eſt culpabilis; & quoad 
totum reſiduum in ecuem indictamento content. quod defendens 
non eſt inde culpabils. 
And now it was moved in arreſt of Judgment, and two 
Objetions were made koz that Purpoſe. 
(.̃..) As- to the Fozm of the Indickment, koz that the 
Charge which was laid ta the Defendant: was not ſo cer: 
tain and particular as it ounht..to be, fo2 the Libels are 
not ſet fozth in hæc verba, as they ought; neither is the 
Defendant charged diretly with the waiting oꝛ making the 
very Moꝛds and Sentences erpꝛeſled in the Jndifment, 
but only, that he made and wꝛote Libels, in which! inter alia 
continetur juxta tenorem & ad efſectum ſecſuen: 
(2.) Objeckion was to the Uerdi#, (viz.) That no Judgs 


Uerdif, becauſe the Jury had acquitted him of all that Part 
of the Indidment which was criminal, and found him gull⸗ 
ty only ok waiting and collecting Libels, which is rather a 


Folly than a Crime; 22 


Sed per Curiam, it was agreed, That if the Jndizment 
had been koz a Libel, containing inter alia ad effeum/ ſe 
quen', it would have been naught, but that juxta tenorem ſe- 
quen. would have been good, becauſe Tenor is the ſame as 
hæc verba; and tis good notwithftanding the Clauſe imer 


alia, becauſe! the Moꝛds laid in the Indidtment are not ca⸗ : 


lhe Crt of any Qualification by: other Wozds, ſo as to excule 
time. * 1, + SF 
That upon Inditments thus lald by Way of Juxta Te- 
norem & ad eſſectum ſequen, the very Mods laid in the In- 
didment, and not the Subſtance and Effet of them, mut 
be pꝛoved as ſtrictip as if laid ta be in bac verbkca. 
That the Tranſcribing and Collef#ing- this ivelious 
Matter was highly Criminal, - without Publiſhing: it, aud 
N it was ot dangerous Couſeaueuce ta the — 
| L 02 
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fo2 tho' the Writer oz Collefto2 never publiſhed theſe Li- 
bels, yet his having them in Readineſs fo2 that Purpoſe, 
if any Dccaſion ſhould happen, is highly criminal; and 
tho" he might deſign to keep them pꝛivate, yet after his 
Death they might fall into ſuch Hands as might be inju⸗ 
rious to the Government; therefoze Men ought not ta be 
allowed to have ſuch evil Jnſtruments in their Keeping. 
5 417 Judgment fo2 the King. . ; - 
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Mr. Tuchin. 3 Ann. 


3. „ Toe Chief Juſtice obſerved, That other four Obſer- 
* vators in the Inkozmation were of the ſame Nature 
as Two which he had mentioned, and then goes on and ſays, 
vou have heard the Evidence, and are to conſider, UWhe: 
ther 'you are ſatisfied 992. Tuchin is guilty of waiting, 
compoſing, 02 publiſhing theſe Libels. They ſay they are 
innocent Papers, and no Libels; and they ſay- that no. 
thing is a Libel but what refleffs upon ſome particular 
Perſon. But this is a very ſtrange Doctrine, to ſay, it is 
not a Libel, refleting on the Government, endeavouring 
to poſſeſs the People that the Government is Mal⸗admini⸗ 
ſtred by cozrupt Perſons, that are employed in ſuch and 
tuch Stations, either in the Navy oꝛ Army. | 
To ſay that cozrupt Officers are appointed to adminiſter - 
Affairs, is certainly a Reflection on the Government. It 
Men ſhould not be called to Account fo2 poſſeſſing the Peo⸗ 
ple with an ill Opinion of the Government, no Govern- 
ment can fubſiſt; fo2 it is very neceſſary fo2 every Govern: 
ment, that the People ſhould have a good Opinion of it. 
And nothing can be wozſe to any Government, than to en- 
deavour to pꝛocure Animoſities as to the Management of 
it. This has been always look d upon as a Crime, and 
no Government can be ſafe unleſs it be puniſhed, 
P:. Montague, the Defendant's Counſel, then moved in 
Arreſt of Judgment. Foz that the Venire facias was award- 
ed the laſt Trinity-Term, returnable Die Lune prox' poſt 
tres Septimanas Sancti Michaelis, und the Diſtringas, which 
chould have iſſued the ſame Day, was ſued out the 24th of 
October, being the Day after the Return of the Venire, ſo 
that there was a Diſcontinuance of the P?2oceſs. -- 
The Queen's: Counſel ſaid, they believed this had been 
Done on Purpoſe; and admitted: it was an Erro2; but held 
it was amendable; about which che Court. were * 
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M2. Juſtice Gould and M2, Juſtice Powys were of Opinion 
it was amendable; but the Chief Juſtice and My; Juſt. Powell 
held it could not be amended; whereupon My. Attorney ſaid, 
the Court being divided, he knew no Rule to ſtop Judg⸗ 
ment. But Mz. Juſtice Powys afterwards coming over to 
the Chief Juſtice and M2. Juſtice Powell, it was agreed 
there muſt be-a new Trial; and the kozmer Trial was 
quaſhed. But J do not find the Suit was ever revived, 
and Tuchin continued to wzite his Obſervators ſeveral Pears 


akterwards. | 
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The Queen verſus Dr. Browne. Trin. 5 Ann. 66 


1 Defendant wait a Pamphlet called Advice to the (4. ) 
1 Lord Keeper by a Country Parſon, herein he How = per- 
would have him Love the Church as well as the Biſhop of raw by 
Salisbury, manage as well as Lo2d Haverſham, be bꝛape as ironical Ex- 
another Lozd, and ſo gives every Lo2d a Charaſter fronf- Preſſion: 

cally; and ſo tis let fo2th in an Inkoꝛmation, and the Jury 

find him guilty ; the Judgment was ſigned this Poꝛning, 

which is the 5th Oay after the Poſtea returned; and now a 

Motion was made to arreſt Judgment. 8 

Holt C. J. ſatd, *Twas ſhewn fo2 Cauſe to arreſt Judg⸗ 

ment, that there was no.Cauſe to charge the Defendant, 

becauſe he ſaid no ill Thing of any Perſon, and all he ſata 

was good of them; to which it was anſwered and reſolved 

by the Court, that this was laid to be fronical, and whe: 

ther twas ſo oz not, the Jury were Judges; they found it 
lo, fo2 which Reaſon the Dekendant was adjudged to ſtand 

in the Pillozy, and was fin'd fozxty Marks; and ff this 

were not a Crime, he might by Contraries libel any Perſon- 
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The Queen werſus Drake. Mich. 5 Anti, 
| [2fommarion againſt the Defendant fo? making a Libel, (5.) 
{ 


+) af abt 


in which were contained divers ſcandalous Matters; 81+ 224 
ecundum tenorem ſequentem, and ſo ſetting foꝛth ſore Pa- 8 
ragraphs, and in one ok them there was the Mozd nec in: 
ſtead of non; ſo that it was not literally the ſame as in the 
. Libel, tho' it did not alter the Senſe. =» 1 
By Holt C. J. A Libel map be deſcribed either by the 

Senſe, oz by the Moꝛds of it; and therefoze an Inkozma⸗ 
tion charging, that the Defendant made a Writing, con⸗ 
| — taining 
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taining ſuch Moꝛds, is good, and in that Caſe a nice 
Eratneſs is not required, becauſe tis only a Deſcription 
of the Senſe and Subſtance of the Libel : And if the Jury 
find ſome Omiflions, it will be ſufficient, if ſome Mozds be 
p2oved, in which Caſe the Plaintiff ſhall recover; tho' 
there can be no Tenor of TWozds, where there is no wiitten 
Oziginal. But in an Inkozmation, charging the Deken⸗ 
dant with making a Writing ſecundum tenorem ſequentem, 
there the wftten Libel, and that ſet fozth in the Jnfozma: 
tion, muſt exactly agree; and ik any Omiſſion makes a 
Todd of another Significatton, it is fatal; becauſe every 
Wozd in the Inkozmation is a Park of Deſcription of the 
very Libel it ſelf: So fn Treſpaſs quare clauſum fregir, jf 
the Plaintiff ſets fozch Abuttals and Sounds, and fails in 
the Pꝛook of them, he is gone, becauſe he is obliged to 
pꝛove his Deſcription ; yet he needed not to have deſcribe 
it after that Manner; and there is no Diſtindtion between 
Wrongs done by Wozds, and by Things. 

It is here ſaid, that if one repeats, and another wzites 
a Libel, and a Third appꝛoves what is wait, they are all 
Makers of ſuch Libel; fo2 all Perſons who concur, and 
ſhew their Allent oz Appzobation to do an unfawful Ack, 
are guilty: So that murdering a Man's Reputation by 
a ſcandalous Libel, may be compared to killing his Per- 
ſon; where if ſeveral are aſſiſting and encouraging a Man 
in the Act, tho the Stroke was given by one, all are guil: 
ty of the Homicide. LE ' 


LIMITATION. 
Nightingale verſus Adams. Hill I W. & M. 
560 Tg the Stance of Limit 


1.) bend by Holt C. J. 1 Ton the Statute of 
e tions, That Dublin, 07 any -. 
© LTD th bother Place in Ireland, is be- 


— — 


ing of that Clauſe in that Statute: Ruled fo by him upon 
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Cheevely verſus Bond. Mich. 3 W. & M. 
* on a Bill of. Exchange; the Defendant pleads the ( 


Statute of Limitations, and the Plaintiff replies, that bow. 347. 


the Defendant was beyond Sea, &c. 22 
pbHhere Holt C. J. held, That the Defendant's being be- 
yond the Seas, did not ſtop 92 hinder, o2 excuſe the Plain⸗ 
tiff in his Suing within ſix Years; and alſo, that Bills of 
Exchange, and other Tranſa#fons between Merchants, 
are not excepted out of the ſald Statute, but only an Ac- 
tion of Account. It has been ruled no Plea, that the De- 
fendant was beyond Sea, fo2 the Jlaintiff might either file 


2.) 


his O2iginal, o2 outlaw him; and a Latitat taken out and 3 Selk. 228. 
continued is a good Avoſdance of the Statute: here ©" 


the Plaintiff is beyond Sea, his Caſe is not within the 
Statute of Limitations ; but if the Defendant be abzoad, 
'tis otherwiſe. 1 „ | 
Note the Law is altered, in this Caſe, by the Statute 
4&5 Ann. c. 1% 5 


: Heylin verſus Haſtings. Mich. 10 W. 3: 


were ſold fix Years befoze the Action was .bzought, &c: 
But that the Defendant” did ſay to the Plaintiff, when he 


demanded the Monep, prove it and I will pay you. pere 


the Point in Law was, whether this conditional Pꝛamiſe 
ſhould revive this Debt, now the Condition of the Pꝛo⸗ 
miſe was perfoumed, viz. by Pꝛoot of the Debt, and ſo 
being it out of the Statute of Limitattons? Wy 
Holt C. J. Te are all of Opinton, That tis a nem 
Pꝛomiſe, and revives'the Debt, ſo as to pevent the Bar 
by the Statute : Foz to ſap, pzove it and J will pay you, 
is as much as to fay, It thy Goods were told to the Tetta- 
toz, J pꝛomiſe to-pay pou foz them; and ff a Man do ac- 
knowledge a Debt within ſix. Years, tho this is not a 
P2omile, pet it is an Evidence of a Promiſe, and faf⸗ 
klent to revive it: And here the conditional P2omife a- 
mounts to a Maver of the Statute; and altho 5 — 
| | zom 
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"Promiſe was made, an Acknowledgment of the Debt is 


Evidence of a new P2omiſe. 
The Plaintiff had Judgment. 


Hide werſus Partridge. 


2 rp Br fo2 Mariners Wages in the Admiralty, the Deken. 
1 Salk. 31 to vant pleaded the Statute of Limitations, and it was 
5 Nod. 11, Over-ruled there. Upon a Motion fo2 a Pꝛohibition it 
12, 25, 79- Was denied, becauſe the Statute was ill pleaded, but the 
Mod. Caſes Plea was afterwards amended. = | 
1 8 Holt C. J. ſaid, It was ſtrange that the ſame Matter 
1 well pleaded ſhould be a Dekence in one Court, and not in 
2 Chan Caſes another. This Statute is a good Plea in Chancery, it 
217. is true, it is no Plea to a Suit pro violenta manuum, &c. 
- * 12+» but that is, becauſe the Pꝛoceeding is pro reformatione mo- 
3 Mod. 244. rum; and not fo2 Damages. So at Common Law; tis 
1 Lev. 298. no Plea to an Jnditment foꝛ Treſpaſs, otherwiſe in an gc: 


M . . . 7 
| 22. tion. Adjournat'. 


1 Vent. 146, See Evidence. 


43. | 
AY 3s Winch 8. 6 Mod. 238. ; 


LONDON. 


: Watſon werſus Clerke. Mich. 1 W. & M. 


C1.) \ Plaint in Treſpaſs on the Caſe was entered in one - 


* 


4 of the Counters of the Sheriffs of London a- 
gainſt Watſon; and befoze any Declaration was 
delivered to him, an Habeas Corpus cum cauſa 
was bꝛought to remove it into B. R. and it was returned 
generally, that at ſuch a Court venit (Clerke) & affirmavit 
quandam querelam (verſus Watſon) in placito tranſgr' ſuper 
Caſum ad damnum 5001. unde exitus inter partes jun&' exiſtit 


& adhue pendet indiſcuſſ. &c. 5 
And now it was moved fo2 a Procedendo, upon a Sug⸗ 
geſtion, that the Afton was commenced in the afozeſaid 
Court fo2 ſcandalous Moꝛds ſpoken of Clerke by W ( 


VIZ 


E 


LOND O N 


(viz.) f02 calling her Whoze, which is afionable there by 
Cuſtom, but not elſewhere, therefoze if a Procedendo ſhould 
be denied, Clarke would loſe her Action; and mozeover, by 
this Deans all ſuch Actions would be deſtroyed and loſt a- 
gainſt the Cuſtom ; and an Afﬀidavit was pꝛoduced, wherein 
Clarke depoſed, that the only Cauſe of Action was ur ſupra. 

And a Difference was taken between an Action bꝛought 


on a By-Law, and removed here into B. R. and an Aion 


bought on the Cuſtom of London; fo2 in Caſe of the By⸗ 
Law, the Special Matter of ſuch Law ought in certain to 
be returned upon the Habeas Corpus, &c. otherwiſe the Court 
cannot take Notice of ſuch a pꝛivate Law; but it is not ſo 
in an Adlon founded on a Cuſtom of London, becauſe the 
Court ex officio will take Notice of thoſe Cuſtoms. 

But the Court did not allow this Distinction. 
And Holt C. J. ſaid, that it doth not appear by this Re: 

turn, what was the Cauſe of Action; that the Declartior 
itſelf ought to be returned upon the Habeas Corpus, and 
then the Court would ſee what was the Cauſe, 8c. and if 
the Writ was delivered befoze the Plaintiff had declared, 
yet he ought immediately to enter his Declaration, that it 


be returned upon the Habeas Corpus, ſa that the Cauſe of 


Action might appear to the Court; and that all the Pꝛo⸗ 
ceedings ought to be returned in this Caſe, as well as in 
an Action upon a By-Law. ; | N 
Afterwards, the Court conſidering there was a Danger 
that the Action would be loſt, they allowed the Officer to a⸗ 
mend the Return of this Habeas Corpus, and to make it ſpe⸗ 
cial, ut ſupra. | 


Ind thereupon a Procedendo was granted. | 


Lewiſſe verſus Maſters. Mich. 7. W. 3. 


S. dies Inteſtate in London, and Godſprit, his Creditoz, 
» attaches Money in the Garniſhee's Hand, and it is 


condemned befoze the Adminiſtration actually granted, it 32 


being at that Time contefted befo2e the Archbiſhop. 
Holt C. J. It is one Thing if a Cuſtom be different 
from the Law, and another Thing if it be repugnant to it, 
and uinreaſonable. J confeſs the Cuſtom of Garniſhment 
is reaſonable, foz there are two Debts diſcharged by it: 
_ Fo2 if A. be indebted to B. and C. be indebted to A. now 
C. ſtanding againſt B. in lieu of A. by the Payment of that 
Debt by C. to B. both the Debts to A. and B. are diſchar- 


5 Mod. 
76. 


440. 
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ged and ſatisfied. Now in this Caſe, A. hath at the ſame 
Time a Remedy to recover againft C. which by the Cuſtom 
is transferred to B. but fn our Caſe, the Creditoz Godiprit 
would have Remedy againſt Maſters the Garniſhee, when the 
Archbiſhop had none; and would diſcharge the Garniſhee a. 
gainſt the Archbiſhop, who had never any Claim again 
him, which certainly is abſurd, and wholly differs from the 
other Caſe, fo2 there A. had a Charge againſt C. and by 
his Payment to B. C. is diſcharged from A. But there 
can be no Cuſtom to ſuppozt this Cale; fo2 Cuſtoms that 
overthꝛow the Pzinciples of Law, and which are unreaſon- 
able, are to be rejeted. „„ 


. Clark's Caſe. Mich. 8 W. 3. 


T5 L PON the Return of an Habeas Corpus, they ſet foꝛth 
the Charter of the City of London, &c. and ſay, 
that in the ſaid City there are ſeveral Companies and So⸗ 
_ cieties, and the Company of Vintners is one of them, &c. 
and that thoſe Compantes are under the Government of the 
- Bayo2 and Aldermen 3;- And they ſay alſo, that if any re- 
fuſed to take upon them the Dffice ok a Livery-man of any 
- Company, he might be thereof convited and impaiſoned by 
the Mayo? and Aldermen; and they (ay, that Clark refuſed 
to take upon Him the Dffice of a Liveryman of the Com- 
pany of Uintners, though he was a Citizen and Freeman 
ok London, and ſubjet to the ſame; and that therefoze the 
Mayo? and Aldermen committed him to the Keeper of New- 
gate, until he ſhould take upon him the ſaid Dffice. There 
were many Exceptions to this Return; and it was inſiſted, | 
that a Cuſtom to commit a Man to Pziſon, is a void Cul- 
r i N 
Holt C. J. The Government ok all Societies and Co2- 
pozations we ought, as far as we can by Law, to ſuppoꝛt, 
eſpecially this of the City of London; and if the Lowd Yayo? 
and Aldermen ſhould not have Power to puniſh Offenders 
in a ſummary Way, then farewel to the Government of 
the City. But the Exception which ſtrikes with me moſt 
Is, that it is not ſet fo2th that the Keeper of Newgate is an 
Dfficer of the City, and indeed J think that he is not qua- 
tenus a City, though J confeſs he is an Officer to the She- 
riffs, as he keeps the County. Gaol; and it ought to have 
appeared, that he was committed to an Officer of the Yayo? 
and Aldermen, Afterwards the Party was * ö 
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though all the Court declared, that the Cuſtom was a good 
Cuſtom, and was koz the Advantage of the well Govern- 
ment of the City, and therekoꝛe they would always ſuppozt 
Tavernor's Cale was here quoted, who was choſen a Li- 
veryman ok the Uintners Company, and refuſed to ſerve; 
whereupon they afleſſed a Fine on him of thirty Pounds, 
- accoding to a By-Law: And it was held, that this was 
not unreaſonable and againſt Law; fo2 were the Fine moze 
02 leſs, it would not make the By-Law void, it being only 
to bind the Members of a Cozpozation; and when a Man 
doth agree to be of a Company, he thereby ſubmits to the 
Laws thereof; and the Court is not obliged to take Notice 
of the Ertravagancy of the Charges they lay upon them- 
ſelves; ko; it is convenient, to keep up their Reputation 
and the Honour of the City of London, to have ſuch Power. 
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City of London verſus Vanacre. Trin. 1 1 W. 3. 


Holt C. J. JS Caſe now ſtands foz the Reſolution (4.) | 
of the Court, 5 Mod. 438; bid 
It comes befoze us upon a Return to an Habeas Corpus, 5 led. 10, = | 
in which it ts ſet fozth, that the City of London is an an- 106, 10), 2 #1 
cient City, and are a Body Politick, and that King John 15%, 157: —_—_ | 
by his Charter did grant, that the Mapoz and Aldermen 1 Nod. 1, i 
ſhould chuſe any of the Freemen to be their Sheriffs. Then 163. 
they return the Bꝛanch of Magna Charta which relates to pg 
the City, and the ſeveral Acts of Confirmation, 8c. and 35. 
that it has been a Cuſtom Time immemoztal, fo2 the Papoz 40d. 27. 
and Aldermen to make new By-Laws fo2 the Advantage of , 7...,.,;. 
the City; and that in Purſuance of that Cuffom, in the ſe- 1 Jones 162. 
venth of King Charles the Firſt, an Ac of Common Council — _w_ 
was made, by which it was enaied in Manner following; 1 Vent. 217, 
That the Eleffon of Sheriffs ſhall be annually on Mid- - = 
ſummer-day, and that no Citizen who is elected ſhould be 6 Mod. 143, 
diſcharged, unleſs he will take an Dath he is not wo2th 17 
Ten Thouſand Pounds; and that if the Perſon elected 3 Mod. 193. 
ſhall not appear at the nert Court, and give a Bond of 
looo l. tg take upon him the Office of Sheriff at the Eve of 
St. Michael then next following, oz ſhall refuſe to take up- 
on him the ſaid Office, oꝛ ſhall not appear at the next Court, 
that then he ſhall fozfeit 4001. and if he does not pay that 
Sum within thꝛee Months afterwards, that he ſhall forfeit 
loo l. moe. W | N 1 
| That 
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That Vanacre was choſen Sheriff ſuch a Day, &c. but 
did not appear at the next Court, either to take upon him 
the ſaid Otfice, oꝛ to make an Ercule fo2 his Diſcharge by 
reaſon of which he had fozfeited the Sum of 4001. And whe: 
ther this Act of Common Council ſhall be ſo ſar obligato)y 
as to compel the Payment of this 400 l. is the Queſtion > * 

And though ſeveral Objedions have been made, pet we 
are of Opinion that this is a goodBy-Law, and that a pro- 
dendo ought to go. : 

1. Obj. It is objeted, that the Mayo2 and Aldermen in 

Common Council have not Power and Authozity to make 
ſuch a By-Lew. | Ds | | 

2. Obj. That it impoſeth Þardſhips upon the Citizens 
1 in reſpet to that Dath which they are obliged 
3. Obj. That it is unreaſonable that he ſhould foxfeit 4001, 
if he does not appear at the nert Court, and hold, unleſs 

they can excuſe it; which, ſay they, makes them arbitrary. 

4. Obj. That here is no Pꝛoviſion made that the Party 
ſhall have Notice of this Eleition, that he may have an Op⸗ 
poztunity to excuſe himſelf, | 
Mob as to the firſt Objetion, we are of Opinion, that 
this Pꝛivilege of making By-Laws and D2dinances is veſt: 
ed in the City by Common Right, if not by Cuſtom; fo? 
that it concerns the Good and better Government of the Ci- 

ty. And every City and Town Cozpozate may, by an eſſen⸗ 
tial Power inherent to their Conſtitution, make By-Laws 
* Advantage of the Government of that Body Poli⸗ 
CR. | | ; | | t 
Now it is fo2 the Advantage of the City to have ſuch a 
By -⸗Law, that the Sheriffs ſhould be Men of Subſtance, 
or — may be the better enabled to execute ſo great a 
Aas to the ſecond Objection; Jt fs ſo far from being a 
Hardſhip upon the Citizens, that it is a Relaxation of a 
Burden which lay on them befoze; fo2 heretofoze, though 
a Citizen was wo2th never ſo little, yet he was bound to 
hold this Dffice. * ; 
As to the third Objettfon ; this Part of the By-Law is 
ko the Advantage of the Citizens, fo2 that they may make 
— reaſonable Excuſe that is conſiſtent with their Conſti⸗ 
tution. | : | 
But ſuppole the Party who is choſen Sheriff makes a 
good Excuſe, and they will not allow it: Þe may either 
plead this, oz give it in Evidence upon an Aﬀton __ 
12 
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fanciful. CATE ny” | Hind 45, 133+ 4315411 01125090 
4 to the fourth Objeckton, J anſwer, that every Free: 
man and Citizen being a Member of the Body Politick, 
is ſuppoſed to be pꝛeſent where the whole Body reſides ; 
and though in fa one of the Members ſhotld be abſent, 
yet it was his Duty to be there, and he is ſuppoſed in Law 


to be there; he ſhall be obliged to take Notice of this E- 


leftion at his Peril. Beſides, Pꝛoclamation is made in 
the moſt notozious Place of the City, viz. on the Huſtings, 
where every Perſon may take Notice of it. „ 
Allee are all of Opinion that this is a good By⸗Law, and 
that Mz. Vanacre hath juſtly koꝛteited the Sum of 4001. fo2 
not complying with it. 303 E129" 3-0 
See the Argument in the Caſe at large. 


Cudden werſus Eſtwick. 
PO a Habeas Corpus from London; the Return ſet 


Fo: their Diſcretion muſt be grounded on Reaſon, and not 


C$.) 


koꝛth a Cuſtom of London, that Time out of Mind 6 Mod. :23, 


there was an ancient Company of Free Pozters in London, 526 Sk. 


and a Cuſtom to make By-Laws foz the better governing 143. 


ok the ſaid Company; and in Purſuance thereof, an At of 
Common Council, inflifing ſich a Penalty on any that 
ſhould employ any not free of the laid Company in Poꝛtage 


 Wozk, and that the Defendant did, &c. So the Doubt 


was, whether ſuch a By-Law inflifting a Penalty upon 
Strangers, *fo2 employing one not free, were good: Fo? it 
was agreed, that a By-Law that none but a Free Poꝛter 
ſhould do the Mozk, would be good with a Penalty. And 
in Reference to By-Laws in general, a Difference was ta- 


ken between a pꝛivate Cozpozation oꝛ Company, and a great 


City oꝛ Boꝛough; fo2 the fozmer can only make By-Laws 
to bind their own Members, and touching Matters that con⸗ 
cern the Regulation of the Trade, oz other Affairs of the 
Company; but great Cities and Towns, as London, Briſtol, 
York, &c. can make By-Laws, fo? the better oꝛdering and 
managing ſuch Town, and that Law will bind Strangers 
to the Freedom of the Town, while within ſuch Towns, and 


they are bound to take Notice of ſich Laws at their Peril. 


And this Diverſity was agreed to by the Court. 
At laſt it was adjudged, that no Procedendo ſhould go; 
and that the By-Law was void to bind a Stranger, who 
could not have an Action againſt them koz not keeping a 
kh | 125 cS - | - ſufficient 


— _ 


434 Lottery Tickets 

* Cutticlent Number of Potters, noz againft the Pozters 5: 
not ſerving him. And an AX of Common CT inflitits 
ing a Penalty fo2 buying from any but a Freeman, would 


Term. Mich, Holt C. J. An Officer in London may take away ſome 
Catel W. z. Parcel of the Party's Goods ta compel an Appearance, but 
+ it mutk be a reaſonable Parcel; and upon an Attachment 
ok Goods there, the Cuſtom is to leave them in the Party's 
Þands till the Matter be determined. | 


Term, rein. Holt C. J. We cannot take. Notice of a Judgment upon 


12 W. 3. | | þ | 
caſes W. z. the Cuſtom of Fozeign Attachment in London, unleſs the 
407. N Cuſtom be ſpecially chewn. „ Sent b aha 
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Lottery Tickets. 


| —— verſus Layfield, & al. Before Holt C. J. 
at Niſi Prius. 
9 Ction of the Caſe was bꝛought koꝛ Money had and 
5 received to the Uſe of the Plaintiff; it appeared 
K upon Evidence, that the Defendant and others 
were Bankers and Partners, and the Plaintiff 
had given him 208. fo2 which he received a Ticket in the 
Double Exchange Lottery, and the Defendant undertook 
to pay what Tenefit ſhould happen thereupon ; the Ticket 
z Mod. 222. Came up a Benefit of 401. and now it was objefed, that 
the Defendant only ought to be charged, and not his Part⸗ 
ners. | by | 
Cro. Jae. 41. Holt C. J. It appears in this Caſe, that they were Patt- 
Palm. 288. ners in their Trade, and Goldſmiths, and the Adventurers 
put their Money in upon the Credit of the ſeveral Goid- 
ſmiths ; therefoze it ſhould be pꝛeſumed, the A# of the De⸗ 
. fendant Layfield was the A of the others, and ſhould bind 
them, unlefs they could ſhew a Diſclaimer, and Refuſal to 
ve concerned in it. 1 ' 
The Pfaintiff had a Uerdif fo2 foxty Pounds. 
| Ste Dicett. | 
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The King verſus Oxenden. Trin. 3 W. & M. 


C was argued, that a Mandamus lies to reſtoze a Pꝛoc- (1. ) 
ter to the Ererciſe of his Office, that was unduly re- * bow. 277. 
moved, becauſe his Buſineſs concerns the Adminiftra- 

tion of publick Juſtice, and tends to the publick Wel- 
fare; now a Mandamus lies fo? all Offices ot a publick Na- 
ture, oz relating to the Adminiſtration of Jiffice, =» 
But the Court were of Opinion that no Mandamus lap; 
that the King hath two Jurisditions, one Tempozal, ano- 
ther Ectleſiaſtical, and they have different Laws, and different 
P2oceſſes, and they are Judges of their own Officers: This 
is no tempozal Office; that they could not take Notice of 
what he is, oz what Eſtate he hath, whether fo2 Life, oz 
how; that he is a ſpiritual Perſon, and they have Juris- 
dition of him; they make, and they may unmake him, they 
cited Jones 187. 13 Rep. 7. 2 Roll: Rep. 107. and 1 Roll. 
Abr. 536. and ſo no Mandamus; by Holt, Eyres and Gregory, 
Dolben abſent, but he was of the ſame Opinion, &c. 


The King verſus Mayor and Aldermen of Exon. 
Paſch. 3, and Trin. 4 W. & M. 
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A Mandamus at the Inſtance of Mz. William Glyde, to (2.) 
{ IA reſtoze him to the Dffice of Alderman, Kc. Return to 1 sbow. 258, 
it, that he departed from the City, and ved at T. That 363. 
there were ſeveral Courts, and he came not to them; and 
that he was therenpon removed ſuch a Day, fo2 ſuch his 
Abſence and Neglect of Duty, &c. FE 5.4 
Holt C. J. There ought to go a peremptozp Mandamus 
to reſtoze him; though J agree with 2 — that his 
Deſertton ok the City, and frequent Abſence are Cauſe of 
 Removat; fo2 an Alderman chould be a Citizen and Jnha- 
bitant by the Charter. But here is no good Summons ; 
and though he voth commit never fo many Cauſes of Foz⸗ 
feiture, there ought to be a reaſdrable Summons fo? him 
to aulwer the particular Watters. Now the Abſence can 
be no good Caaife, unleſs he were buly flunmoned, becauſe 
| . | he 
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| (3.) 


| | Skin. 3 59. 


he may ſhew Sickneſs, o2 Buſineſs of the King in his Er. 
cuſe. And as to his leaving the City, there is a Poſſibi⸗ 


lity that he night return again, and iz he did return with 


his Family befoze Removal, poſſibly it might re⸗inſtate him. 
Then this being in a Return, it muſt be certain to every 
Purpoſe ; ik it were in a Pea, it would be well enough, 
and we could intend nothing elſe than that he continued ex- 
tra Libertat. but being in the Return ot a Writ, where there 


is no Oppoztunity of Anſwer, it ought to be moze certain, 
The reſt of the Judges contrar. againſt the Mandamus. 


The King and Sr. John's College in Cambridge. 


A Mandamus being granted, and Direfed to the Pꝛeſident 

and Fellows Collegii Sti. Johannis, &c. fn Cambridge, 
reciting, that by the Act of 1 W. & M. the Pzeſident and 
Fellows ought to take the Paths of Supzemacy and Alle: 


giance, &c. injoined by the Act, within ſuch a Time, &c. 
and that divers Fellows, ſcil. A. B. C. &c. had not taken 


the Daths, by which their Fellowſhips became void, but yet 
they continued and reſided within the College, and received 
the P2ofits and Benefits of their Fellowſhips, ſicut informa- 
mur, &c. upon which the King and Queen commanded to 
bu thoſe Fellows out of the College; & qualiter hoc breve 


* 


it execut', &c. 


In another Term. Holt C. J. ſaid, This is a publick Ac, 
ok which all Men ought to take Notice, and therefoze the 
Maſter, &c. ought, as a Patron ought to take Notice of a 
 Uacancy upon the Statute of Pluralities, and if he does not, 


Lapſe will incur ; but at Common Law this was at his E⸗ 


lef#ion. And he ſaid, This is an Ai which executes itſelf; 


" fo2 it is a Judgment and Declaration of a Uacancy, and by 


it their Fellowſhips are void, without Sentence declaratozp, 


don a Wotion. And as to their taking the Daths befoze a 
© Juſtice of Peace, &c. this was not quatenus Fellows, but 
only by Uirtue of the Authozity which every Juſtice has to 


tender the Daths to Perſons whom they ſuſpef#, &c. but 


quatenus Fellows they ought to take the Oaths in their Col- 


leges, and, as it ſeemeth, not elſewhere. Pe ſaid, that thoſe 
Fellowſhips are in the Nature of. publick Offices, in which 


the Goverument is concerned, and have a publick Truſt an- 


nexed to them, fo2 the Education of Youth, OY 
4 | TT 
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In another Term. The Court ſeemed to agree that the stin. 545. 
Fellows ought to have been Parties; and for. this Cauſe 
only they would not grant a peremptory Mandamus; but as 
to the other Dbjeitions, they ſeemed to think that the CUrit 
was p2oper enough; fo2 it is the Duty of the Court of 
' King's Bench to ſee that the Law be erecuted - and thts 
is the pꝛoper Writ. They ſaid, that the King's Counſel 
might have found another Map; but they did not incline 
to grant a peremptory Mandamus, but rather econtra. 8 


King and Queen verſus S. John's College Oxon: 
Hill. 5 W. & M. 


Erjeant Pawlet moved fo2 an Alias Mandamus to be di- q * 
refed to the Pꝛeſident and Scholars, &c. to admit co Lo 
one King to his Scholarſhip: That Di. Thomas White, 
Founder of the College, conffituted by Charter fifty Fel- 
lows oz Scholars, whereof two to be nominated by the Ci⸗ 
ty of Briſtol, who have always nominated acco2dingly; that 
they laſt nominated one Baskerville; who ſurrendered, and 
then they nominated William King, who hath a Teſtimonial 
of his good Behaviour. 

Shute got an Inſtrument ſigned by the new Mayoz, and a 
= of the Citizens, whereupon the College hath admitted 

G 

Although there be a pꝛoper Uiſitoz, yet the Court will 
not take Notice of that befoze Return. Sid. 71. Mod. 8 2. 
Appleford' 8 Caſe, that there ought to be a Return, 

Levirz contra, The Court may deny a Mandamus, if it 
appear to be veratious; the Biſhop of Wincheſter is Uiſitoz 
by the Foundation. King was expelled in Oxon, and ano- 
ther Briſtol Man taken. 

Holt C. J. The Cliſito2 ſhall vefermine all that reiates to 
Perſons that are of the Foundation ; but here is a collate: 
ral Intereſt in Briſtol, they are no Part of the College; 

the AGiſitoꝛ hath no Power befoze a Perſon be made a Dem: 
ber; however it be. 

Exeat Alias Mandamus. 
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The King ufo The City. of Cheſter. Mich 


(5.) 
s Mod. 10, 
11. 


s W. & M. 


123 was a Mandamus to reſtoze nine Perſons to their 
Places of Conmon-Council Men in Cheſter. They 
return, that by Charter granted to them, amongtt many 
other Things, they are empowered to chuſe foꝛty Cammon⸗ 
Council Ben yearly; and that befoze the Coming of this 
Writ, theſe nine Perſons were choſen Common-Councii 
Pen, and ſo continued a Pear ; and that at the End of the 
ear, debite amoti fuere ab officio per Electionem aliorum. 

By Holt C. J. The Return is too ſhozt; and we will 
not reſioze you on this Writ: Jt is an Innovation to join 
nine Men in one Writ of Mandamus; we cannot grant 


z joint Reſfitution to them, Fo? it is a ſeveral Intereſt. Te: 


nants in Common may not join in one Afton, though they 
come in by one Feoffment : The Amotion of one is not the 
Amotion of the other; and it may be fo2 ſeveral Faults, 
the one fe2 Forfeiture, the others fo2 other Reaſons. You 
may agree to take a Declaration, and try ft on the Yerits 


next Term. „ 


(6.) 


5 Mod. 316, 
317, 318. 


The Writ was quaſhed, 
The King werſus Slatford. Mich. 8 W. 3. 


A Mandamus iſſued to the Mapoꝛ and Commonalty of the 
City of Oxon, to admit Slatford to be their Town- 
Clerk; and they return, that he had not taken the Oaths 
accoding to the Statute 13 Car. 2. but do not ſay, they 
did tender the Daths to him. | | 
Holt C. J. Though a Man, that holds an Office but at 


Will, may be removed at Pleaſure without Cauſe, yet the 


Days? and Commonalty have not here declared their Will 
to remove him; which they muſt do, oz elſe we cannot take 


Notice of it, It is true, the Mozds of the Statute are 


- very poſitive, That at the Time of the taking the Oaths 


C. 27. 


11&12W.3, 


e. 17. 


2 Jon. 121, 


122. 


of his Olſice, he ſhall take the other Paths, and ſubſcribe 

the Declaration: And if the Mayo and Commonalty ſhould 

refuſe to adminiſter the Daths, it is a great Pisdemea⸗ 

nour, fo2 which an Infomation will lie, and it is fineable: 

Aiſo conſider whether an Afﬀfon doth not lie againſt the 

Dqvyo? fo2 not tendering theſe Paths, fo2 Damages in lo 
I 


MANDAMUS 


— 2 


eng the Place by it, fo2 they ought to dave tendeved them; 
and the Wozbs of the At art, that the Daths ſhall be ad: 
But however, the Party muſt take them at His 
Perl, the TUs2ds of the Statute bring rong againſt him. 
This Af was deſigned to ſecure the Government in gene⸗ 
ral, and likewiſe Coppozations in particular, therefo2e at 


— 


his Peril he is obliged to take the Daths; and otherwiſe 


the Mayo? and Commonalty, by Agreement among them⸗ 


ſelves not ts tender the Daths, might vifpenſe with the Att, 
which would pꝛejudice the Government : Then the Queſtion 
will be, if two Juſtices bf Peace have Power to adminiſter 
the Oaths, in Cale of Omimon of the Bays? and Com- 
monalty? And if ſo, the Return is inſufficient, 


In Trinity Term following. Fo? that by the Statute he 


geht have taken the Daths befo2e- two Juſtices of the 


kate, as well as the Mayo, and they having returned 

only that he did not take them befoze the Mapoꝛ and Com- 
monalty, it was adjudged an ill Return. 
A peremptozy Mandamus was granted. 


The King werſus Cory. Mich. 8 W. z. 


3 was moved fo? to the Juſtices of Peate, 

fo2 that they had pwceeved to remove W. R. from his ; 
Place of Abode, after he had offered to give Security to in⸗ 
demniky the Pariſh. 

Holt C. J. In a Matter of Right, as where a Manda- 
mus is pꝛaped to reſtoze a Man, &c. we never require an 
Affidavit of the Fait; but here it is required, being upon a 
ſuppoſed Failure of Duty in the Juſtices; and therefoze a 
Mandamus qupht not to be granted till ſuch Amdavit is 
made, &c. 

And in another Caſe Holt C. J. held, that a Man ſhall 
not be depꝛived of his Liberty foz Poverty, though he may 
be of 93 : 


The Mayor of Comme Caſs. Hill. 9 W. 3. 


Na Motton fo2 an Attachment againſt the Mavoz, fo? 

not returning a Mrit of Alias Mandamus. 
By Holt C. J. If a Mandamus iſſue out of Chancery, 
no 19 Attachment lies till the Pluries, fo2 that is in Nature 


of 


(9.3 * 


3 Salk. 230, 


229. 


See Stat. 8 & 
9 W. 3. e. 30. 


(8.) 
2 Salk. 429. 
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MANDAMDU Ss 


AP Action fo2 a falſe Return; and Uerdit found tor the 
« Dy c 


4 Mod. 34, 
233, 236. 


. Co.) 
2 Salk, 431. 


it into the Crown-Office, intending to move to have it filed, 


2 Salk. 479, 
699, 701. 


Carth. 499, 


: of an Anion to recover Damages fo2 the Delay, but upon 


> peremptory — was made. 


avow it, but not after. Dy. 182. But in this Cale, where 
the Writ is directed to ſeveral, and the Wayoz, who is the 


a Mandamus out of this Court, the firſt Writ ought to be 
returned; though an Attachment is never granted without 
a peremptoꝛy Rule to return the cares, 1 and then C01 * Con- 
tempt Attachment goes out. 


Buckley verſus Palmer. Trin. [ I W. * 


Plaintiff; and now a perempto2y Mandamus was moved 

fo2, but it was oppoſed by the Dekendant. 
Holt C. J. When an Aﬀton is brought fo? a falſe Return, 
and that is kalſiſied, we cannot refuſe a perempto2y Manda- 
mus: But this Potion here cannot be made till four Days 
are paſt after the Return of the Poſtea; becauſe the Defen- 
dant hath ſo long Time to move in Arreſt of I — 


The King verſus The Mayor, Cc. of Abingdon 
Mich. 11 W. 3- 


8 to the Mapoz, Batlliffs, and Burgelles of 
Abington. The Papoꝛ made a Return, and bꝛought 


and now a Yotion was made to ſtay the filing of it, upon 
Suggeſtion, that it was made by the Mayo; and Mino: 
Part of the Bailiffs and Burgeſſes; and that the greater 
Number would have obeyed the Writ ; and therefoze they 
p2ayed they might diſavow it, and put in another. | 
Holt C. J. Where a Crit is directed to a ſingle Officer, 
as a Sheriff, and a Return is made without his Pzivity by 
a Stranger, he may any Time that Term come in and dil⸗ 


* pzincipal Perſon, returns it we ſhall not examine upon At- 
fidavits, whether the Hajozity conſented, but leave you to. 
puniſh the Dayoz, if he be guilty. The Return was filed, 
and at the ſame Time Leave was given to file an Jnfo?- 
mation againſt the Dayoz. 
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The King verſus The Mayor, Ge. of Abingdon. 


Mandamus Majori, Ballivis, & omnibus principalibus Bur- ( tr. ) 
genſibus Burgi de A. (except R. and S.) ſet fozth the 2 Salk. 432, 
Conſtitution, and that R. and S. were Capital Burgeſſes, *** 

choſen by the Commonalty to ſerve foz Mapoz fo2 the en- 

ſuing Year, and that they were to chuſe one of them; ideo 

they were commanded to elef one of them: They returned 

the Stat. 13 Car. 2. ſeſſ. 2. c. 1. and that within twenty Years 

prox. poſt 25 March 1663, R. and S. fuerunt electi Burgenſes 
principales; and within a Pear befoze their Eleftion had not 4 Mod 233. 
received the Sacrament, per quod Hlegio corum vacua deve- 3,0 7 
nit, & non ſunt principales Burgenſes. This Return was held; Mod. 432. 
naught. ft, The Court conſidered it without the laſt 433: *<-. 
Mozds, ct non, &c. —_ 5 8 Lan 

And Holt C. J. ſaid, The Mrit ſuppoſes them to be Bur⸗ 2 $«und. 289. 
gelſles, and ſo the Court muſt intend them; and this is not 
anſwered by the ſpecial Matter of the Return, which ſhews 
only that he was once elected, and that was a void Elefifon, 
whereas he might qualify himſelf, and be choſen again. 
2dly, The Court confidered it with the laſt Mozds, and 2 Salk. 430. 
held the Et non ſunt principal. Burgenſes, &c. to be only Part => — 
of the Concluſion o2 Inkerence. 3 6599. 

And Holt C. J. ſaid, The Law requires the moſt erat 8 Cates 
Certainty in theſe Caſes, becauſe the Party cannot traverſe * | 
no; interplead. And it is not enough to offer a Matter ſo 
that the Party may be able to fallify it in an Action, but the 
Matter muſt be ſo alledged that the Court may be able to 
judge of it, and determine whether it be a ſufficient Cauſe o2 
not. Ik the Matter ſet kozth in this Return had been ſo 
alledged in a Plea in Bar, the Plaintiff might have replied 
a \ubſequent Election; ergo this Return is uncertain; foz 
there might have been a ſubſequent Election. | 


» The Caſe of Andoyer. Mich. 12 W. 3. 


JE Perſons cannot have one Mandamus to be re- (12.) 
1 ſtozed; fo2 the Foundation of the Writ is the Wrong * * 453. 
in turning them out, and the turning out of one is not the 
turning out of another. Per Holt C. J. See 5 Mod. 10, 
11. 1 Sid. 209. 2 Salk. 43 6. pl. 19. Comb. 307, 308. 6 Mod. 
18. 1 Show. 258, 260, 281, 364. | | | 
Eh 5 U ” Dotion 


NM AN PD AM US 


13 W. z. 
Caſes W. 3. 
666. 


—— 2 


Motion koꝛ a Mandamus to ſwear in a Steward of a Co⸗ 
pyhold Court. 4 5 
Holt C. J. The true Reaſon of Mandamus was, when 
Aldermen, Capital Burgefles, oꝛ ſuch other Officers con⸗ 


cerning the Adminiſtration of Juſtice, were kept out, to 


ſwear them into, oz at leaſt reſtoze them into their Pla⸗ 
tes; and we ought not to grant it to ſwear a Regiſter fo: 
a Biſhop, though it be an Office of a publick Nature, and 
he ſaid, he would not care to do it fo2 the Steward of a 
Leet; though heretofoze it were uſed to ſwear a Phyſician 


ok the College; and it is rare to grant it where one has 


any other Remedy: And here it is a pꝛivate Officer to do 


Service fo2 the Loꝛd and it was not granted. 


The Queen verſus Twitty and Maddicot. Mich. 
1 1 | 
Andamus to ſwear A. and B. Church-wardens, ug: 


neſting that they were debito modo electi. The Re: 
turn was, quod A. & B. non electi fuerunt debito modo. It 


was objefed, that it ought not to be debito modo, and it 


ought to be in the Oisjunitive nec eorum alter elect' fuit. 

Holt C. J. ift, One cannot be ſwozn upon this Writ; 
fo2 either both were choſen, o2 the Writ- is miſconceived. 
2dly, Where the Writ is to ſwear one debits modo eleQus, 
quod non fuit debito modo elect, is a good Return, fo? it is 
an Anſwer to the TUlrit : But where it is to ſwear one 


electus Church-warden, there quod non fuit debito modo c- 
lect' is naught, becauſe it is out of the UWrit, and evaſive. 


The Queen verſus Chapman Mayor of Bath. 
KEE Paſch. 3 Ann. 
\ N Inkozmation was bzought againſt the Defendant, 


fo2 making a falſe Return to a Mandawus, which com- 
manded him to pꝛoceed to the Election of a Town-Clerk in 


the Room of one B. To which he returned, that befoze the 
Arrival of the TUrit, J. S. had been duly choſe, and ſwo2i 


into the ſald Office. And it appeared on Evidence, that the 


Vight of Elefion was in thirty Common⸗Council Men; 


meet, in oꝛder to the Election; that twenty eight — 


and that the Mayoꝛ at ſuch a Time had ſummoned them to 


2 | 
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thee Candidates were ſet up, and two of the twenty-eight 
voted fo2 one; that thirteen voted fo2 another, and the 
Mayo? and twelve moze voted fo2 the third; and that the 
apo, pꝛetending to have a caſting Uote, declared his Wai 
duly elected, and at another Court ſwoz2e him. | 

Holt C. J. There needs no moze Evidence to pꝛove this 
Return to be the Mayoz's, but the Copy of the Mrit and 
Return thereof in the Crown-Office. And this Aion fo2 a 
kalle Return may be bzought againft the whole Coꝛpozation, 
02 againſt any particuler Member of it; and the Mayoꝛ oz - 
other head Dfficer, of common Right, has no caſting Uoice, 
but ſuch a Thing may be by Pꝛeſcription o2 Charter, though | 
not otherwiſe : Tf there be an Equality of Uotes, and there- 5 Mod. 404. 
foe they cannot chooſe, upon a Mandamus they muſt agree, 
oz elle they ſhall be all bzought up as in Contempt, and laid 
by the Þeels till they agree therein; but it ſuffices that a 
Majozity do agree. | 5 

The Mapoꝛ was found Guilty, 


The Return of a Mandamus was received and filed, tho? = Salk. 431, 
the Majozity of the Cozpozation did not conſent to it; and 43* | 
at the ſame Time Leave was given to file an Inkoꝛmation 
aͤgainſt the Wayo2 2 But they could not diſavow this Re: 
turn, and put in another. Per Holt C. J. 7 


The Queen verſus The Bailiffs, Sc. of Ipſwich. 
Serjeant Whitacre's Caſe. Hill. 4 Ann. 


Andamus Ballivis, Burgenſibus, & Communitat' Ville de (1s. ) 
. Gippo, to reſtoze Serjeant Whitacre to the Office of 4 434 
Recowderſhip. The Return was, Reſponſio Ballivorum, Bur- 
genſium & Commun' Ville de Gipwico, five Burgi Gipwici, 
| patet, &c. Nos ballivi, &c. return the Conſtitution, and that 
the Reco2der is amoveable pro malegeſturis, per Ballivos & 2 Salk. 452, 
Burgenſes, vel major partem eorum, quorum 'Ballivos duos eſſe 1 
volumus. Then ſhew Serjeant Whitacre choſen to continue 146, 15. 
ad libitum, and that at ſuch a Sefſions of Peace, he had Norah 
Notice, but did not attend, and that having Notice, he 1 Lev. 50. 
appeared. and anſwered; and by the Bailiffs, Burgeſſes and 
Commonalty (the Bailiffs being then pzeſent) he was turned 
out. Et ulterius certificamus quod Inhabitantes Ville prædict 
nunquam nuncupati fuerunt per nomen Ballivorum, Burgenſ. & 
Com' Villæ de Gippo, &c. This Caſe pended long, and 
was often argued upon ſeveral Dbjetions. 1 Th 
| | e 


* % 
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444 MAN DAM US. 
The whole Court held, that the Bailiffs being ſaid to be 
pꝛelent, thould be intended to be conſenting, either atually, 
92 as included in the majoz Part. Alſo, that the Recoz- 
der is bound to attend and afliſt at the Seffions,* and that 
his Non-attendance is a good Cauſe of Foxfeiture, They 
alſo held, that though the Summons o2 Notice Serjeant 
Whitaker had to anſwer, ſet no Time when he ſhould ap- 
pear, pet his appearing and anſwering- cured that Defex, 
Palm. 453. But in this Cate, his Notice was to anſwer 
his Non-attendance at a Seſſions of Oyer and Terminer, 
whereas he is turned out foꝛ Non-attendance at a Seflions 
of Peace ; and indeed anſwered to that, though not charged 
therewith, which the Court held incurable and fatal; and 
oꝛdered a peremptozy Mandamus, and that it ſhould be di⸗ 
refed acco2ding to the firſt Trit, viz. Villz de Gippo, and 
muſt not differ. Raymond objefed to a peremptoꝛy TUrit, 
becauſe he was only Recozder ad libitum; (1 Sid. 14.) non al- 
locatur, fo2 the Cozpoꝛation have not returned that. 


The Queen werſus The Mayor and Aldermen of 
Norwich. Paſch. 5 Ann. 


_ C16.) Andamus to admit Dunch to be an Alderman of Nor- 
4 Saſk. 436. wich; they returned a Charter of E. 4. Quod Alder- 
manni onerentur & exonerentur prout in London; and that 
in London, if a Perſon be elected Atderman by the Ward, 
2 Salk. 586, the Court of Aldermen may refuſe him; and that D. was 
589. eleſted by the Ward, but refuſed by the Wayo2 and Alder- 
g 9 men, becauſe he had not received the Sacrament infra an- 
Lucw. 130. num tunc prox antecedent' Electionem ſuam ; and that he was 
Mod. Cales fatious, and p2ocured his Election by Bzſbery ; Et quod 
3 Mod. 114. non fuit electus. The Court agreed, that ſeveral Cauſes | 
might be returned, and that either not qualified, 02 not e- 
lefted, had been a good Return. | | 
But Holt C. J. queſtioned whether Bübery would va- 
date the Elefion, becauſe the Office did not appear to con⸗ 
tern the Adminiſtration of Juſtice. The whole Court agreed, 
that as ſoon as D. was choſe by the Ward it was an Elefton ; 
and that the Aldermen did but appꝛove; and that befoze Ap⸗ 
pꝛobation, the Election was compleat. Jt follows then 
that this Return is repugnant; fo2 firſt they admit an E⸗ 
leftion, and avold it, and yet at laſt they return there was 
no Eleftion. * i nt | 
A peremptoꝛy Mandamus wag granted. 
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The Queen werſus b Serjeant Whitacre. Mich. 
"OR + Ro 


"THIS Caſe was argued by M2. Whitadre fo2 the Ser- (17.) 
J jeant, who ſaid, firſt, that Villa de Gippo & Villa de 
Gippvico are all one Name, fo2 the one is only an Abbzevi⸗ 
ation of the other; it is not idem in literis, but if it be idem 
in ſenſu & in re, that is ſufficient. 10 Co. 124. 4 Leo. 11. 
Where a Cozpoꝛation was incozpozated by the Name of Ma⸗ 
ſter, Bzothers and Siſters of the Hoſpital of the Bleſſed Ma- 
ry Virginis, and they made a Leaſe by Indenture, leaving 
out the Mozd Virginis; pet the Leaſe was held good; co it 
was reſolved in Oz. Arytray's Caſe: 11 Co: 20. a. b. Foz 
if the Subſtance be the ſame, it is ſufficient, ſo that imma⸗ 
terial Uariances will not hurt; ſo is Moor 71. Mhere 
there was an Jnco2pozation by the Name of the Dean and 
Canons of the King's Free Chapel of his Caſtle of Wind- 
ſor, and they make a Leaſe by the Name of Dean and Ca- 
nons of the King's Majeſty's Free Chapel of the Caſtle 
of Windſor, - yet this Uariance did not hurt: And there 
are Caſes where greater Uartances will not vitiate their 
Gant. 1 And. 196. Moor 266. 1 Leo. 162. 3 Cro. 338. 
& Moor 361. pere the Town of Ipſwich was known as 
well by the Name of Villa de Gippo, as by the Name of 
Ville de Gippvico, fo2 that appears by ſeveral Recozds; and 
if ſo, the Caſes put 6 Co: 65. b. 66. a. are Authozities in 
Point foz. us. Beſides, J take the Names to be the ſame, 
for Villa is deſcribed by Spellman in his Gloſſary, fo. to be 
two Sozts, Villa Muralis, and Villa Ruralis; now the Won 
Vicus is the ſame Thing in Sſgnffication, fo2 it comes 
from the Saxon Mozd Vic, which ſigniſies a Town, City, 
82 Houſe, ſo that Villa and Vicus ſignify the ſame Thing, 
accozding to the Subje# Matter: So that Villa de Gippo 
and Gippvicus fignify the ſame, and are at leaſt the ſame in 
Stbſtance, the Town of Gipp; if not fo, it may be taken 
as an Abbzeviation 'of Gippvicus, 'v. 38 H. 6. 33. where it 
was pleaded, that ſuch a Perſon reſigned to J. Biſhop and 
Dwinary.of that Place; the Letter J. may ſtand fo2 divers 
Names, and yet here it was taken fo2 John. To which it 
was anſwered, that the Biſhop' of N. had been enough, and 
that no Name was neceſſary. King H. 7. made a Gift, and 
the Patent had theſe four Letters, H. R. A. P. and this was 
taken to be an Abbzeviation of Henricus Rex, Angliæ — 
| ! 5 X | the 
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the Cale of Down and Hathwait, Cro. 418. Joanes fo Jo- 
hannes was in an Obligation, and held good; the ſame 
Cale is in 1 Jones 366. where the TWo2d is Jo em fo2 Johan- 
nem, and held good; likewiſe the ſame Caſe is in Abr. 2. 
Ro. 136: 11: and there the Wozds are; Noverint Univerſi me 
Johan. Hathwait teneri, &c. and this was taken an Abbyevt. 
ation of Johannem.; ſo here you will take Gippo to be an ab: 
bzeviation of Gippvico«« © 9 
Second Point; Jf vou will take them to be different Coz: 
pozations, yet they are concluded by their Return to the firg 
Mandamus, fo2 there they plead in chief, and tell the Court 
the. Reaſons that induced them to turn out their Recozder, 
and when they have done that, they come to trifle with this 
Court, and (ay in their Return, & ulterius certificamus quod 
Ballivi, Burgenſes, & Inhabitantes, were not incozpozated by 
that Name ; ſo that firſt they admit and anſwer the Manda- 
mus, then they ſay the Mandamus was not directen to them: 
Then this Court examined the Cauſes alledged in the Re- 
turn fo2 his Amoval, and this Court adjudged them inluff⸗ 
tient; and ſhall it now be ſaid in anſwer to a peremptoꝛy 


Mandamus, that the Court was trifling all the Time of that 


Debate and Judgment, and that what they did ſignifies no- 
thing ? Surely they ſhall not now be admitted to alledge 
Piſnomer. Dyer 279. 9. Moor 897. Where a Man has 
bound himſelf in an Obligation by a wong Chaifttan Name, 
he ſhall be eftopped by his Band to ſay that the Bond was 
given by a w2ong Name, a fortiori, when they are effopped 
of the Reco2d by their Anſwer in chief, 19 H. 6. 1. a. b. & 
44- a» They might to the firtt Mandamus haue inſifted on 
this, but nom they are concluded by their Admiſttance. 

Keelyng held, that if a Mandamus was direſted by a w2ong 
Name, and the Cozpszation anſwered by their right Mame, 
the Return is good. 1 Keb. 623. There is no Anſwer to 
be made to a ptremptozy Mandamus, but Obedience to be 
paid to it; therefo2e J pray that your Lo2dfhip will amerce 
this Cozpozation. . n 8 ER 
| Raymond: I, Whitacre pꝛays an amerciament, but he 
does not tell us who ſhould be amerted, Gippo o2 Gippvico 
be tells us that the Court was trifled' with, but J ſay it is 
they that have trifled with the Court, and not we, fo2 we 
ſeed them their Fault at firſt; ann if we went further, it 
was ex abundanti at leaſt ; we Gewed no Diſteſpeit to the 
Court thereby, becauſe ie din mae than we needed 02 
 nught to have dane. Ag to his firft Point, 1 
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had given it up, fo2 J thought the Court were pꝛetty clear, 
that Gippo and Gippvico were not the lame; neither do 1 
think them the ſame in re oz ſenſi, fo2 he does not tell us 
what Gipp is; and if Villa de Gippo and Gippvico be the 
ſame, as he endeavoured to p2ove, yet fn our Cafe, Villa 
is de Gippo anÞ Gippvico both; ſa that, as he would have it; 
they cannot be the ſame; therefoze, J hope, the Court will 
ſee no Reaſon to think them the lame. Mow to amerce the 

Town of Gippo IJ lee no Reaſon, becauſe they have done 
nothing, and the Town of Gippvico have committed no 
Crime, fo2 they only did moze than they needed, which by 
no Means can be criminal. | . 

As to the ſecond Point; J think there is no Effoppel in 
the Caſe, becauſe this is a diſtin (Urit, and a diſtinck Re- 
cod; and though this be a peremptozy Mandamus, to which 
Obedience is to be paid, yet none is to pay Obedience to it 
but thoſe to whom it is direfted. They ſay, we did admit 
the firſt Writ by anſwering to it, ergo we allowed it; ſure- 
ly this is argumentative, and will not conclude us. The 
Caſes cited by Mꝛ. Whitacre are moſt of them by their Chyf- 
ſtian Mames only, fo2 a common Perſon is apparent and 
obvious, but a Cozpozation are diffinguiſhable but by their 
Name only, fo? it is only a Thing in Speculation oz Ima⸗ 
gination, therefoze are quite different as to their Teings, 

and you have no Way to conceive a Cozpozation but in F- 
magination, ſo that their Mame is the only May we can 
know a Cozpozation; yet it is ſaid and reſolved, that a 
Van cannot be eſtopped by his Chꝛiſtian Name, though by 
his Sirname he may. Lutw. 519, 894. As to what he ſays 
that Cozpozations have not avoided their Gzants whit 
were not by their right Names, J cite the Book and Caſe 
cited on the other Side, 10 Co. 123. b. 124. where ſeveral 
Coppozations have avoided their own Gꝛants; and if they 
be not eſtopped by their own G2zants, they ſhalff not ſurely 
be eſtopped by their Return ts Mrits; besides, Effoppels 
muſt be recipꝛocal, and that is the Reaſon, if J take a Leaſe 
of my own Land from an Inkant o2 Feme Covert, by Deed 

| indented, yet J am not thereby concluded; no! am J 

_ concluded by taking Letters Patent of my own Lands from 
the King; fo2 the fame Reafon therefoze, this being a 
Pleading oꝛ Return to the Queen's Tarit, we cannot be 

_ efſopped: VBeſides, as J ſafd, there are two diffiiff Ne⸗ 
to2ds, fox which Reaſon, A hope tho Coure wilt not amerce 


Whitacre 
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- Whitacre replied, a peremptoꝛy Mandamus is but a Con. 

— 1 the firſt Writ, and therefoze but one intire Re: 

HFHolt C. J. May not a Cozpozation be eſtopped by their 
| — Warrant of Attozney ? Surely they may, and the Judg⸗ 
| | ment ſhall be againſt the Cozpozation by that Name, and 
5 alſo Execution ſhall be executed upon them thereon, and 
| 
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= the Queſtion is, Whether you are not eſtopped by your 
Powell J. Te agreed Gippo and Gippvico cannot be in: 
tended to be the ſame, and that Gippo could not be an ab. 
bDzeviation of Gippvico. If a Man is ſued on his Bond 
l | which he gave by a faiſe Name, and appears to it, he is 
it eſtopped, and ſo is a Cozpozation; he has owned the (Urit 
4 | F to be good by anſwering over: Suppoſe an Action is 
bꝛought againſt John of Styles, and John of Downs appears 
ok his own Head, and pleads to it by the Name of John of 
Downs, ſurely this ſhall not conclude him to be John of 
Styles; ſo here the Coppozation of Gippvico come by their 
5 Name, and anſwer a Writ directed to the Copozation 
„ ITS r 
Holt C. J. They come here and ſay, they were incozpo⸗ 
rated by the Name of Gippvico, and yet they might have 
the Name of Gippo alſo, and we ſhall take them both to be 
the ſame, and not different; beſides, J think this at pꝛe⸗ 
ſent, that tis an Eſtoppel; to which Gould accowev, 
Powell and Powys inclined to a contrary Opinion, but 
then the Court was told, that ſeveral Conſiderations of 
Oyer and Terminer went thither by the Name of Gippo, 
which the Court thought was very material. Adjornatur. 
The Serjeant had a peremptozy Mandamus and was re⸗ 
| ſtozed, and the ſame Day there were Articles of his Mil⸗ 
1 behaviour given to him, and he was to ſhew Cauſe by a 
. Day to come, why he ſhould not be removed; and it ſeems 
they did remove him the ſubſequent Day; being the 6th of 
£968 May, and 1 on not gs gan wt, 5 
- Raymond now moved, that the Return of the perempto- 
ry Mandamus ſhould be filed; and 'twas ſaid of the other 
Side, that the Removal was a Contempt to this Court; 
fo2 the ſame: Day that he was reſtozed, they exhibited Arti⸗ 
cles befoze he was levant and couchant on his Freehold, 
and compared it to an Habere facias poſſeſſionem to a Sheriff, 
when he gives Poſſefſion, then to have others in Readineſs 
to take the Poſſeſſion froni him, which is a Contempt. 


Curia: 
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© Curia: The Caſes are not alike, fo2 tho the Sheriff de- 
livers Poſſeſſion, yet a Declaration in Ejet#ment may be 


- Return was —_--- 


The Queen ver ſus Trubody. Paſch. 5 Ann. E e, 


NM to reſtoꝛe Trubody to his Place of Capital 
Burgeſs fo2 the Town of Leſtwithiel, and they re⸗ 
turn, the Town was compoſed of a Mayo? and ſix Capital 
Burgeſſes, and that when one of the Burgeſſes died, oz 
was removed, the Bayoz and the other five Capital Bur- 
gefſes had Power to remove any Burgeſs fo? Misdemea⸗ 
noꝛs in his Office, o2 fo2 negleting his Duty in Relation 
to his Place of Burgeſs, that the Oefendant did, at ſuch 
a Time, totally abandon the Town, and went to live four- 
teen Piles out of the Town with his Family ; ſo he abdi- 
cated the Town and the Service thereof; that at ſuch a 
Time one John B. was Mapoꝛ, and that he affembled the 
Reft of the Burgeſſes, and that the ſaid John being lum⸗ 
moned, and not appearing, he the ſaid John Trubody was 
removed by the ſaid Mayoꝛ and Burgeſſes. 

Feirſt, The Court agreed, that this was a good Cauſe 
to remove him, and the Lozd Chief Juſtice cited the Caſe 
of one Clide, who was removed from being a Burgeſs of 
Exeter, fo2 going to live at a Place that was only four 
Miles diſtant from the Town with his Family, and ſo ab- 
dicated his Office; koz a Perſon that is a agiſtrate of a 
Town is to be pꝛelent at all Times to aſſiſt, and he liken- 


ed it to the Reſidence of a Parſon, who muſt ever live in 


his Pariſh; and if he lives within half a Mile, oz within 
the Sound of the Bell thereof, 'tis not ſufficient. 


delivered the ſame Day, which is well; ſo here; and the 


A LA 
C18.) 

A Non-reſi- 
dence is a 
good Cauſe 
to remove a 
Member of a 
Corporation. 


Powell J. ſaid, That differs from this Caſe, becauſe the 


Parſon having the Cure of Souls, is to be always within 
Call of the Pariſhioners; but yet in this Caſe he held Tru- 
body well removed; then, „ 

Sir John Hollis ſaſd, That the Return was not good, 
fo2 that tis the ſafd John being ſummoned, &c. the ſaid 
John Trubody was removed, and the Moꝛd (aid refers 
proximo antecedenti, and that is John the Bayo2;. ſo that 
John Trubody was not ſummoned; but the Court held it 
well enough, koz ſaid ſhall refer to the nert antecedent, if it 
does not beak the Senſe, as here it would do; then he 
objeted, it does not appear, that all the five Capital Bur⸗ 

. TX geſſes 
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geiles were pzeſent at his Removal ; the Court ſaid, they 


took that to be well enough as 'twas returned. 
Regina verſus The Mayor, Aldermen and Com- 
mon Council of Glouceſter. Hill. 8 Ann. 


A Mandamus was Direfed to the Mayoz, Aldermen, and 
| Common Council of Glouceſter, to reſtoze Lane to be 
a Capital Burgeſs. They return their Jncozpozation by ſe: 
veral Charters, and by the laft by the Name of the Mayoz 
and Burgeſſes of the City, &c. and that when any Man 
is choſen, he is to continue fo2 Lite; but the Mayoz, &c. 
may remove him; and then they return, that Lane was du⸗ 


lp elefted , but that he wꝛote a ſcandalous Letter to C. who 


— and ſtill is an Aldetman of that City, which they let 
And then they return, that upon the roth of at 
a Common Council then held, he being there was charged 
with waiting this Letter, and that he did not deny it; but 
gave his Conſent to be removed, and he was removed by 
the Common Council. EE 7” = 5 
M2. Snell, upon this Return, moved fo2 a peremptozy 
Mandamus. It is ſaid in Bage's Caſe, 11 Co. 28. a. b. that 


no Wowds are a ſufficient Cauſe to remove any Man. This 


is not contrary to the Duty of his Office. 1 Ven. 302, 327. 
Holt C. J. This is an Offence that a Ban may be pu⸗ 
niched fo2; but it is not fit that a Common Council ſhould 
try a Thing that is triable at the Common Law. There 
ought to be a Jury, and when they have convicted him, then 
this may be a Cauſe to turn him out. Toro ry 
Powell Juſt. This is moze than Tlo2ds, becauſe the 


' Fai Vone is a Libel; but they cannot take upon them ta 


** 


turn him out befoze he is convicted. 


Holt C. J. Where a Man doth an Offence againſt the 
Duty of his Office, he may be turned out. 

M2. Letchmere: The Queſtion is, Whether o2 no there 
ought to be an antecedent Conviition? But J ſubmit it to 
the Court, what Effect the Conſent of the Party will have, 
and fo whether he is entitled to a Writ of Reffitution? 


1 Sid. 14. J do not think that a Conſent ok the Party is 


a Reſignation; but if it is parallel to a Reſignation, it 
will be ſufficient, and this amounts to that; but if not, yet 
it is a Judgment agatuſt him by bis own Confeſſion. 


2 Powell 
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Powell Juſt. A Man map reſign an Dffice by Parol, 
but they have not returned it fo 
Holt C. J. IJ do not take a Conſent to be turned out, 


to be a Reſignation. Ik he doth admit the Fact, he ad- 


mits what they have no Power to examine. | 
powell J. Doth the CAriting of a Lfbel touch the Duty 
of his Office:? „ 5 | 
Letchmere: he chargeth him with robbing the City. . 
Holt C. J. Is that an Injury to the Franchiſe, to 
charge an Alderman with Robbing of the City, 
Letchmere cited Style 477. | | | 
Holt C. J. That was contrary to the Duty of his Office 
to _ _ which was no At of the Court, as an Att of 
„ | 


Letchmere: If a Man hath an Office, and will not tale 


the Oaths, you will grant a Quo Warranto againſt him be- 
koze Conviction. 8 


Sir Edward Northey, ad idem: Where a Pan is of a 


Cozpozation, and he conſents to be turned out, they may 


remove him; and that is ſufficient, If a Man will conſent 
to be diſcharged, it is a Surrender; and that may be done 
by Parol, which is ſettled in the Caſe of Johns v. Jennings, 


1 Sid. 14. But then another Batter is, Whether this 

Uirit is good; fo2 by the Charter of Charles II. they are 

to be called by the Name of, 8c. of the County of the City 

of Glouceſter, and this is directed to the Wayo2, Aldermen 

and Common Council of the City of Glouceſter, | 
Powell J, A Mandamus may be direfed to them, by the 

m—_ the Cozpozation, oz to thoſe that have Power al 

—_ + hrs | hs 

Per Curiam: A peremptozy Mandamus was granted. 
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Tonkin ver ſus Crocker and Billing; Trin. 6 W. 
5 & M. Rot. 507. 


— pong Onkin bꝛings Replevin againſt Crocker and Bil- 
| ling, foz a Braſs Pan taken at S. in a Plate 
called the Kitchen. 
By They make Conuſance as Bailiffs of William 
Mohun, and ſay that befoze the Time when, &c. H. Tonkin 
was ſeiſed in Fee of a Meſſuage and fifty Acres of Land in 
_ [Trewertha, and held the ſame of the ſaid W. Mohun, as of 
his Manoz of Mythian, by Fealty and 4s. Rent, and Suit 
to the Court of the ſaid Danoz, to be held twice a Pear, and 
that W. Mohun was ſeiled of the Services by the hands of 
the ſaid H. Tonkin, and foz one Pear's Rent in Arrear, &c. 
- - Tonkin, pꝛoteſting that Mohun was not ſeifed of the 
Services, ſays that he held the Tenement of W. Mohun, 
as of his Manoꝛ of Mythian, by four Shillings Rent only; 
without that, that he held by Fealty, four Shillings Rent 
and Suit of Court. The Defendants reply, and take Jf- 
ſue upon the Traverſe, FF 
| A Special Uerdif finds, that Mythian is an antient Ba: 
no2, of which W. Mohun was, &c. and is ſeiſed in Fee, and 
that there was an antient Court held befoze the Steward 
twice a Pear, from Time whereof, 8c. and that it had ſeve⸗ 
ral Freehold Tenants and ſeveral Suito2s, and that Tonkin 
and his Andeſtozs were free Tenants, and held the ſaid 
Tenement from W. Mohun, &c. by the Services in the 
Conuſance; they further find, that fo2 twenty Years laſt 
paſt there has been only one free Tenant oz free Suitoz, 
viz. the ſaid H. Tonkin, but that from Time whereof, &c. 
there were and now are ſeveral cuſfomary and conventiona- 
ry Tenants of the ſaid Panoz, and that the Defendants - 
took the Bꝛals Pan fo2 Rent and Services arrear; and if 
upon the whole Matter afozeſaid, 8c. _ | | 
This Caſe was firft argued by Darnel, the King's Ser- 
jeant, fo2 the Plaintiff, and Levinz fo2 the Defendant. 
And fo2 the Plaintiff twas ſaid, that a Court-Baton was 
of Right incident to every Banoz. 13 E. 4. 18. 3 Cro. 791. 
Pill and Tower's Caſe, that there is no Yano? 3 : 
Ot „„ ourt⸗ 
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Court- Baron. x Bul. 55. There may be a Cuſtomary Ma⸗ 
noz, Co. 11. 17. Nevill's Caſe, but that hath not a Court- 
Baron; there cannot be a Court where there is but one 
Sultoz. Co. 4. 26. Melwich's Caſe. T 

The Court in the Cognizance is to be intended a Court⸗ 
Baron, accozding to the common Acceptation of the Law; 
but the Court found by the Uerdi# is a cuſtomary Court, | 
and then a Special P!eſcription fo2 it ought to have been 
alledged in the Cognizance, 

On the other Part, it was ſaid, that there may be a 
Court⸗Baron held befoze the Steward, 1 Mod. Rep. 173. 
1 Cro. 497. James and Turney's Caſe, and that the Ma⸗ 
no2 was not deſtroyed altho' there was but one Tenant, 
and fo2 this 1 And. 256, 267. was cited, and that the Plain: 
tiff has confeſſed that it was ſuch a Banoz, It was after- 
wards argued by Gould the King's Serjeant, fo2 the 
Plaintiff, and by Lutwyche fo2 the Oefendants; and on 
the Plaintiff's Part 'twas argued much to the Effet befoze- 
mentioned; but mozeover an Exception was taken to the 

Cognizance, which ſaith that H. T. tenuit, &c. de W. M. u 
de Manerio ſuo de M. whereas a Seiſin in Fee of the Ma⸗ 
no2 ought to have been alledged; ſed non allocatur; fo2 the 
Pꝛecedents are as the Pleading is here. | 

On the Part of the Defendants 'twas ſaid, that by the 
Pleadings and Uerdit in this Caſe, it could not come in 
Queſtion, Whether the Mano? continued oz not; koz it ap- 
pears by the Agreement of both Parties in the Pleadings, | 
that there was a Yano! of Mythian, 

The Defendants in their Cogntzance ſay, that the 
Plaintiff held the Place in quo, &c. of the ſaid W. Mohun, 
as of his Manoz of. M. and then the Bar to the Cognizance 
erpreſly conkeſſeth (and not only by the Map ok not deny- 
ing) that the Platntiff held the Lands of W. M. ut de Ma- 
nerio ſuo præd. by the yearly. Rent of 4 s. and then traverſe 
the Tenure by Fealty, 4s. Rent, and Suit of Court, ſo 
that the only Diſpute between the Plaintiff and the Defen- 
dants is quoad the Quantum of the Services. 

Then the Uerdif# finds, that bekoze the Taking, &c. 
the Wanoz of Mythian was an antient Mano, and that 
W.M. is, and at the Time of the Taking was ſeiſed of 
the ſaid Yano? in Fee; and they kurther find that a tempore 

cujus, &c. there hath been an antient Court held befoze the 
Steward of the Yano? bis per Annum, and that there were 
ſeveral free Tenants and Sutitozs to it, and that the 
Plain and Las Anceſtoꝛs were Tenants of the _— = ; 
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the Services mentioned in the Cognizance; and in all this 
the Uernit# agrees with the Cognizance in all Circum: 
ſtances nut one, viz, that the Werdiff finds the Court to be 
held befoze the Steward, and the Cognizance doth not 
mention befoze whom twas held (as it need not); but that 
doth not make any material Difference: Foꝛ the Jury find 
the Matter of Faff as it is; and in Fat all Courts⸗Baron 
are held before the Steward, altho' the Sujto2s are the 
Judges. In 4 Inſt. 267. the Low Coke ſafth, that in an 
Hund2ed Court, the Suito2s are the Judges, yet the Stile 
ok the Court is Cur E. C. Mil' Hundredi ſui de B. tent co- 
ram A. B. Seneſchallo, ibidem, and fol. 268. he ſays the ſame 
Thing of a Court-Baron. And this is agreeable to di⸗ 
vers Pꝛetedents in Pleading. Co. Entr. 118. D. Raſt. Tit. 
Replev. in Amercem, 2. Co. Entr. 576. b. Winch's Entr. 
1014. And fo2 Authozities that it may be ſo. 2 Jo. 22, 3. 
Eure and Wells's Caſe. x Mod. Rep. 173. | | 
Chen the Queſtion is, Whether the ſubſequetit Matter 
found in the Uerdſ#, viz. that fo2 twenty Years laft paſt 
there has been only one Freeholder, (admitting that this de- 
ſtroys the Mano) ſhould be regarded, by Reaſon that it is 
repugnant to the Batter found bekoze; and to the Agree- 
ment of the Parties themſelves in Pleading. 

And as to this, the Court would not take any Notice of 
it, becauſe the Jury is only ſwoꝛn to try the Batter in 
Controverſy between the Parties; and if the Jury ſhall be 
permitted ta make Queſtions and Diſputes of Things on 
which the Parties were befoze agreed, it would be of ill 
Conſequence. And there are ſeveral ſtrong Authozities to 
that Purpoſe; but J will only Name them; 28 Al. pl. 34. 
438 E. 3. fo, 19. Nu.42. 2 Co. fo. 4. b. Goddard's Caſe, 
3 Leon. 86. Pepy's Caſe 209. Paramour and Johnſon's Caſe, 
1 Leen. 323- Norwood and Denny's Caſe, Savil 112. 
Palmer 19, Sir Henry Wallop's Caſe, Owen 91. Kayre 
and Durat's Caſe, Bro. Confeſſion, 27. 2 Mod. Rep. 4. and 
Roll, Trial 592. many Caſes, 5 | | 

And after, by the unanimous Opinion of the whole Court, 
Judgment was given fo2 the Defendants on this laſt 
Point only, But it was ſaid by Treby C. J. that it 


might be a Court-Baron, altho the Jury have found that 


"twas held befoze the Steward. | 

A2 Ulrit of Erro2 was afterwards bꝛought in B. R. and 
the Caſe was argued. there on the ſame Points as were 
made in C. B. and 'twas ffrongly argued on the Point 

Whether the Caurt mentioned in the Cognizance, to whic 
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the Pꝛeſcription is to have Suit, is not another Court 
than the Jury have found; and fo2 this it was ohjedted, 
that the Court mentioned in the Cognizance ſhall be intend⸗ 
ed a Court-Baron; and fo2 that Purpoſe x Leon: 218. was 


cited, where tis held by Periam Juff. in the Lo2d Cobham s 
Caſe, that if one in Pleading entitles himſelf to a Court 


appertaining to his BYanoz, it ſhall be intended a Court⸗ 
Baron; and in F. N. B. 76. D. it is called Curia Manerii 
and if the Pleading intends another Court than a Court- 
Baron, then a Title ought to be made to it; but it is o⸗ 
therwiſe of a Court-Baron, becauſe that is incident to eve- 


tp Manoz. Velv. 192. | 


Then the Court found in the Uerdit cannot be intend⸗ 
ed a Court-Baron, tho' it be ſuch cuſtomary Court in Ju⸗ 


* This is 
Court 1n the 
Original, but 
the Senſe 
requires it 
ſhould be 


risdiftfon ; fox tis found ts be Cur' Manerii held coram Se- read Mayor. 


neſchallo, whereas the Court-Baron is held befoze the 


Suitozs, and they are Judges. And to this Purpoſe 


2 Cro. 582. Noy 20. 3 Cro. 791. were cited. Beſides, the 
Court found in the Uerdi# is mentioned to be held bis per 
per Annum; whereas a Court-Baron. is held from thzee 
Weeks to thzee TUeeks, and tis found as a Court to 
which the Lozd hath Title by Pzefcription; whereas a 
Court⸗Baron is of common Right, and it is a Fault in 
Pleading to pꝛeſcribe fo2 it. Noy 20. | 


But the Judgment was affirm'd by the Opinion of the 
whole Court; fo2 firſt it was obſerved, that the Uerdi# | 
hath erpꝛeſly rekerr'd to the Avowzy, fo? it finds that H. T. 


held by Service of Suit ad Cur. Manerii præd. bis per Ann. 
ad Manerium ill. tenend. prout in adyocatione infraſcript. inte- 
rius mentionat'; but if theſe TWo2ds prout in advocatione, &c. 
were not there, it would be good; fo2 there is not ſuch 
Cariance ag was ſuppoſed ; fo2 the Plea doth not mention 
befoze whom the Court was held, but leaves it at large, and 
the Aerditt aſcertains it, and there is not thereby any Uari- 
ance; fo2 a Court-Barxon may be well held coram Senefchal- 
lo: And fo2 this Holt C. J. cited 1 Leon. 316. and 2 Jo. 22, 
23. and the Plea it ſelf ſhews, that the Court was not a 
Court⸗ Baron, accozding to general Uſage, fo2 it ſhews 
that it was to be held bis per Ann. Ex relatione alterius ag to 

the Matters in B. R. | | 8 
Note; As to the Objefion made by Serjeant Gould, that 
no Seiſin of the Manoz was alledged in William Mohun : 
The following Pꝛetedents are accoꝛding to the Cognizance 
in this Caſe, viz. Co. Entr. 597. D. Raſt. Replev. in Hors 
de ſon fee. pl. 1. 4. 5. in Tenure 3. 4. 5- 7. and Winch 937, 
| „ 973 
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973. but in this laſt Precedent. it is ſaid, that Judgment 
was given fo2 the Plaintiff; but this Caſe is repoꝛted in 
Winch 31. by the Name of Whitgift verſus Sir F. Baring- 
ton, and in Hutt. 50. by the Name of Whitgift verſus Hel- 
derſham, and in both thoſe Books tis ſaid, that J udgment 
was fo2 the Avowant. | 


MARRIAGE, 


Harriſon verſus Cage & Ur. | Mich. 10 W. 3. 


* 4 ) . Ction on the Caſe, wherein the Plaintiff declared, 
5 Chat in Conſideration he the Plaintiff would 
: Carthew 467. marry the Defendant, the Dekendant p2omiſed 


to marry him; and that he had offered himſelf 
to her, but ſhe refuſed him, and had married the other De- 
kendant: It was here inſiſted, that this Aion did not lie; 
tho' it might be otherwiſe in the Cale of a Woman, ko; 
| Marriage is an Advancement to a Woman. 
Lutw. 68, 78. Holt C. J. The Conſideration of a Pan's Pꝛomiſe, is 
_— Abr. the Woman's; then certainly his Pꝛomiſe ſhall be a good 
2 Bulft. 256. Conſideration fo2 her Pꝛomiſe; fo2 there is the ſame Pa⸗ 
3 — * 48. rity of Reaſon in the one Caſe as in the other: In the Ec- 
Cart, 233. cleſiaſtical Court, the Plaintiff might have compelled a 
Perfozmance of this P2omiſe; but here indeed, ſhe has dil⸗ 
abled her ſelf, fo2 ſhe has married another; though you 
might give in Evidence any lawful Impediment, as that 
the Parties were within the Levitical Degrees, &c. fo2.that 
makes the Pꝛomiſe void; but tis not ſo of a P2econtraf. 
The Pan is bound in Reſpe#t of her Pꝛomile; if ſhe makes 
none, he is not obliged by his P2omife, and then tis but 
nudum pactum: So that her Pꝛomiſe muſt be good, to 
make his ſignify any Thing to her; and then if her Pꝛo⸗ 
miſe be good, why ſhould. not a good Action lie upon it: 
H The Afton is grounded on the mutual P2omiſes; there- 
Ji! | fore this is aftionable on both n 02 on neither Side. 
4 pe, Judgment koꝛ the Plaintiff, 


4 | 4 | | | 1 Hemming 
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> 3 alt 1 


Hemming werſus Price. Mich. 12 W. 3. 


HE was libell'd againſt in the Spiritual Court ex of- (2.) 
ficio, fo2 Adultery with one now dead; by whom ſhe Cases W. 3. 

had Childzen living; and having pleaded below, that ſhe 
was married to him, it was replied, that che had a kozmer 

Þusband then living; and a P2ohibition was moved foz, 
ſuggeſting the Matter of the Plea. And it was urged, 
that by Sentencing her, they would in Effect baſtardiſe the 
— which ought not to be after Death of one ok the 
Parties. 25 „ . 
Holt C. J. Do you think that ik a Man and a Woman 
cohabit together, and have Iſſue, and one of them dies, 

that that ſhall p2otet the other from being pꝛoceeded againſt 
in the Spiritual Court fo2 Foznication? and this ſhall not 
baſtardiſe the Illue, fo2 he was a Baſtard without any Pꝛo⸗ 
ceedings of Theirs, if the Parents were never married. | 
And the Meaning of the ſaying, that one ſhall not be ba- | 
ſtardiſed after the Death of either of his Parents, is, that 
the Spiritual Court ſhall not pꝛoceed to diſſolve a Par⸗ 
riage de facto after the Death of either Parties, as in Caſe 
of Conſanguinity, P2econtraf#, &c. but in this Caſe, if 
the Replication below be true, the Marriage was ipſo facto 
void. | 5 | 
And per Cur' no Pꝛohibition. 


Jeſſon verſus Collins. : Paſch. 2 Ann. 


Otion fo2 a Pꝛohibition, to ſtay a Suit in the Spiri⸗ (3. 
tual Court upon a Contract of Marriage per verba de 2 3% 337; 
preſent! ; ſuggeſting that the Contract was in Fact per ver- 133. 
| 5 — futuro; fo2 which the Party had Remedy at Common 
Holt C. J. Tho' per verba de futuro, yet it is a matri- Vide 3 Mod. 
monial Matter, and the Spiritual Court hath Jurisdiction. Lic 22. 
A Contract per verba de præſenti is a Marriage, viz. I mar- 2 Lev. 15,16. 
ry you, you and I are Man and Wife; and this is not re⸗ 1 
lealable. Per verba de futuro, I will marry you, I promiſe 2 Mad. =_ 
to marry you, &c. is releaſable; therefoze the Party may 18K. 24,2 5- 
admit the Bꝛearh, and demand Satisfa#ion. Ie alſo ſaid, 1.5. 7% 
he remembꝛed this Caſe. Aſſumpſit in Conſideration that 
the Plaintiff pꝛomiſed to marry the Defendant, the Defen- 
1 5 | 


dant 


8 


3 * 1 


mr 


dant pꝛamiſed to marry him; it was pꝛoved, That there 

was a Pꝛomiſe; pet the Defendant pꝛoducing a Sentence 

in the Spititital Toutt in Dikamrmante of that Conceaz 
See 2 Lev. it was held good counter Evidence, and the Plaintiff was 
15,16. arc; nonſult. A Pꝛohibition was denied. | | 


Hutton verſus Manſell. Paſch. 3 Ann. 


* Aſtion of the Caſe, laping mutual Pzomiſes of Mar⸗ 
riage between Plaintiff and Dekendant, and Byeach in 
the Man, the Dekendant; upon the Evidence, expzels 
PDꝛomiſe was p2oved on the Man, but none on the Side of 
By Holt C. J. Ik there be an expꝛels Pꝛomiſe by the 
Man, aud it appears the Woman countenanced it, and by 
her Actions at that Time behaved her ſelf ſo as if the con⸗ 
ſented and app2oved the P2omiſe of the Man; tho' there be 
no actual Pꝛomiſe by her, that ſhall be ſufficient Evidence 
that the likewiſe pzomiled. | | 8 


(4) 
Mod. Caſes 
172. 

3 Salk. 16. 


Collins verſus Jeſſot. Paſch. 3 Ann. 


A (5. ) Pꝛohibition was moved fo2 to the Spiritual Court, 
1 e to ffay a Suit there upon a Contra# ok Marriage 
> ik 427. per verba de præſenti, ſuggeſting that the Contrai was in 
105 Fat per verba de futuro, fo2 which the Party hath a Reme- 
il; dy at Common Law, if not perfouned, = SO 
* Holt C. J. Tf a Bartfage Contract be per verba de 
præſenti, it amounts to an affual Marriage, which the 
very Parties theniſelves cannot diffolve by Releaſe oz 
other Agreement; fo2 ft is as much a Marriage in the 
Sight of God, as if ft Had been in Facie Eccleſiæ: With 
this Difference, that if they cohabit befoze Marriage in the 
Face of the Church, they are fo2 that puniſhable by Eccle⸗ 
ſiaſtical Cenſures; and ik after this Contract, either of 
| them lies with another, ſuch Offender may be puniſhed as 
Swiob. 210. an Adulterer: And if the Contract is per verba de futuro, 
ev. 16. and after either of the Parties ſo contraſting, without a 
3 Ler. 65. P2evious Diſcharge ok the Contract, marries another Per⸗ 
Hob. 79. Fon, it will be good Canſe of Diffofution of a ſecond Par- 
| _  riage; and Decreeing the firſt ContraX's being perfeited 
into a Parriage. It was firſt held in my Lord Vaughan s 
Time, that an Action would lie at Law fo2 Bzeach ot * 
ae 1 4 i : 
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an executozy Contra#; which was then greatly oppoſen, 
becauſe the Party had his Remedy in the Spiritual Court: 
But notwithſtanding, it was reſolved the Party had his 
 Eleftfon of either Remedy; and that by bzinging Action at 
Common Law, the Remedy in the Spiritual Court was 
waved and releaſed; fo2.now in Lieu of Perfozwmance of 
the Contraf, he ſhall recover Damages. The Contra# 
per verba de futuro, which doth not intimate an aiual Mar⸗ 
riage, but refers to a future Ac, this is releaſable; and 
therefoze, the Party may admit the Bzeach, and demand 
Satigfation : And if a Dan and Woman make mutual 
Pꝛomiſes of Intermarriage in futuro, and the Man gives 
the Woman 1001. in Satiskacklon of the Pzomiſe, and ſhe 

ſo accepts it, tis a good Diſcharge of the Contra#. As 
to the Jurisdiſtion of the Spiritual Court, it is with Re- 
ſpe to the Mature of the Thing, viz. if it be matrimonial 
02 teftamentary ; and if it appear by the Libel to be of that 
Nature, we will not p2ohibit them. | 

2 Pꝛohibition was denied. 


| Wigmore's Caſe. Mich. 5 Ann: 


Van contrafing Marriage was an Anabaptiſt, and (C6. ) 
had a Licence from the Biſhop to-marry, but mar- alk. 438. 
— bis Wife accoding to the Fozms of their own Reli- 

Holt C. J. By the Canon Law, a Contract per verbla 
de præſenti, Ag I take Yau to be my Wife, I marry You, oz Swinb. _ 
You and I are Man and Wife, ts a Marriage: So of a C Elis 79. 
Contraft per verba de futuro, viz. I will take You to be my 
Wife, 021 will marry You, &c. Tf the Contraft be execu⸗ 
ted, and he does take her, tis a Marriage, and the Spi⸗ 
ritual Court cannot puniſh fo2 Fomncation. OY: 

But ſee here ſuch a Pꝛomiſe, if not in Writing, is void 3 Lev. 63. 
by the Statute 29-Cor. ... 

In the Caſe of a Diſſenter, married to a Moman by a 1 Salk. 126. 
Piniſter of the Congregation, who was not in Oꝛders; it 
is ſatd, that this Marriage was not a Nullity, becauſe by 
the Law of Nature the Contraſt is binding and ſufficient ; 
fo: thaugh the poſitive Law of Man ozdains that Pat: 
riages Hall be made by a Prieft, that Law only makes Moor 159, 
this Marriage irregular, and not .expzeſſy void: Put 
Varriages onght to Se folemntzed accowing to kþe Rte. 
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Maſter and Servant 


Show. 94. 


of the Church of England, to intitle the Privit es att 
ing legal Parriage, as Dower, Thirs, & * end 


| Maſter and Servant. 


Aiſhcome verſus Le Hundred de.  Spelholme. : 
Paſch, 2 W. & M. | 


Pon Evidence in Aſſumpſit fo Wares _ 
| Holt C. J. That if a Man ſends his Servant 
with Ready Money to buy Meat, &c. and the 
Servant buys upon Credit, the Maſter is not 


chargeable. But if a Servant uſually buys fo2 the Ma- 


ſter upon Tick, and the Servant buy ſome Things with- 
out the Maſter" 8 Ozder, yet if the Maſter were truſted by 
the Trader, the Malter is chargeable. 


— and Harriſon. Mich. II W. 3. 


Servant had Power to dꝛaw Bills of Exchange in 
his Maſter 's Name, and after is turned out of the 


' Service. 


Holt C. J. If he dzaws a Bill in ſo little Time after, 


| that the Mozld cannot take Notice of his being out of 


(3. 


Caſes W. 3. 
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Service; oz if he were a long Time out of his Service, 
but that ept ſo ſecret, that the Toad cannot take Notice 
of it, ” Bill in "__ Cales ſhall bind the Pater, | 


Roſiere werſus n Paſch, 12 W. z. 


f fem by a Batter koꝛ the Battery of the Servant, 

r quod Servitium, &c. Defendant pleads Actio non, 
decuuſe | it did not appear that he was his Servant at the 
Time of the gun, committed; concluding with a Petit 
Judic. de Billa, & quod Billa caſſetur; and whether this were 
made a Plea in Abatement by the Concluſion, was the 
Duett oy * 


—_— 


Maſter and Servant 


46r 


Holt C. J. We muſt diſcourage theſe Sozt of Pleas, 
and Billa and Nar' are the ſame Thing in this Court; and 
therefoze one may demand Judgment de Billa, and alledge 
Inſufficiency in the Declaration; and tho' ſuch a Plea as 
this ought not to be received; yet ſince it has been received, 
there is no Þarm to award a Reſpondeas ouſter, fo2 the 
Defendant cannot aſſign it fo2 Erroz, becauſe fo2 his Ad⸗ 
vantage; and yet we may juſtify to give final Judgment: 
And lo was the Rule. a 


77 Anonymus. Trin. 12 W. 3. 


Holt C. J. f "Rover lies fo2 the Paſter, koz a Ticket 
. o: other Writing, intitling his Appzen- 
tice to Money earn'd by him during his Appzenticeſhip; 


but here the Trover was againſt the Executoz of the Ap⸗ 


pꝛentice ko: a Ticket given out after Death of the Appzen⸗ 
tice, ko: Money earned by him during the Appenticeſhip ; 
and becauſe it never was in the Appꝛentice's Poſſeſſion, the 


Action was not maintainable; but after the Executoz re- 


ceives the Money, the Maſter may have Aſſumpſit fo2 ſo 
much Money received to his Ale. _ 


A. Niſi prius coram Holt. Mich. 13 W. 3. 


F a Servant uſually employ'd to pawn Goods fo2 his 
Maſter, oz to bozrow Money fo2 him, bozrow of me, oz 
pawn his Maſter's Goods with me fo2 Boney; J ſhall 
maintain Debt againſt the Paſter thereupon, 2dly, Jf my 
Servant has a Note fo2 Money due to me, oz other Goods, 


WE 2A 


415. 


(8. 
Caſes W. 3. 
564. | 


which in their Nature are not p2operly in the Cuſtody of a 


Servant, that is Evidence prima facie, that he has an Au- 
thozity from me to apply them to ſuch uſe as he does after 
put them; but the contrary may be given in Evidence, as 
that he came by the Note by undue Means, oz had it to 
another particular Purpoſe. 3dly, Ik a Man has a Bill 
bk Exchange, he may authoziſe another to indozſe his Name 


by Parol; and when that is done, it is the ſame as ik 


he had done it Himſelf. 4thly, Ik J pawn Goods to A. fo? 
luch a Sum, A. may have Debt koz the Money, notwith- 
ſanding his having a Pawn. Per Holt C. J. 


6 B Hern 


— —— ar rr reel 


Maſter and Servant. 
Hern werſus Nichols; coram Holt C. F. 4. Nin 


Prius. 


(6.) Aſe fo2 a Deceit; the Plaintiff ſet fozth, That he 

1 Salk, 289. bought ſeveral Parcels of Silk fo! —— - Silk, 
whereas it was another Kind of Silk, and that the Defen: 

dant well knowing this Deceit ſold it him fo2 Silk, 

: On Trial, upon Not guilty, it appeared that there was no 
1 8 actual Deceit in the Dekendant, but in his Faito2 beyond 
Se + Sea; the Doubt was, Ik this Deceit could charge the 


Caſe, pl. 8. 
con. Merchant. 


I Salk. 272 Holt C. J. Held the Merchant anſwerable fo2 the Deceſt 
of his Faftoz, tho' not criminaliter, pet civiliter; fo? it is 
moze Reaſon, that he, that puts a Truſt and Confidence in 
the Deceiver, ſhould be a Loſer, than a Stranger. And 
upon this Opinion the Plaintiff had a Gerdidt. 


Thorold verſus Smith. Paſch. 5 Ann. 


ES (2, Ie Cale was this Day moved again by Serjeant 
__— Darnell, who argued, that if the Plaintiff had taken 
a Banker's this Mote Himſelf, and given the Diſcharge, then clearly 
_ —_ he muſt abide by it, but he thought that the Servant here 
Servant, hall Having exceeded his Authozity, that 'twas no Payment; to 
be Payment Which the Court agreed; and now the Servant's giving a 
w his Malter. Diſthatge when he got no Payment, cannot bind his Ya- 
ſter. A Goldſmith's Mote may be kept there Days, and if 
he pꝛeſents it the third Day, and tis not paid, he may re⸗ 
turn the lame; but the Court ſeemed to think, that a 
Gotdſmith's Note is always, in London, looked upon as 
Ready Money, but not Bills of Exchange, as Darnell 
ſaid, viz. to be paid in thꝛee Days. The Caſe of Ward a- 
gainſt Evans was agreed to be good Law, but did not at 
fet this Caſe. The Court did agree, that a Goldſmith's 
Note is not Payment to the Plaintiff himſelf, unleſs he 
did give a Diſcharge fo2 the Debt; and then it ſhall be in- 
tended, that he gave his Debt fo2 that Goldſmith's Note, 
and ſo bought it ; but the Doubt is, how far the Diſcharge 
of the Servant ſhall bind the Master; and moſt of the Ju⸗ 

ſtices inclined fo2 the Defendant : And, 
Powys J. ſaid, That if A. uſuatly receives the Rents of 
the Lo2d of a Banoz, if one of the Tenants pay his _ 

1 5 . 


— 


Maſter and Servant. 


to A. this is good Payment to the Lozd; quod fuit con- 
cellum, per Holt C. J. But the Court was willing to 
hear Counſel, how far the Servant could bind his Hater. 
| Adjornatur. | | | | 


' Thorold werſus Smith. Trin. 5 Ann. 


1 was again ſpoke to by Darnell and Eyre fo2 the 
Plaintiff, and Sir James Montague and Dee fo2 the 

Defendant ; and they laid fo2 the Plaintiff, the Servant 
had but a bare Authozity, which was to be purſued ſtritly; 
as if J (mpower one to make a Feoffment fn Latin, and he 
makes the Indenture in Engliſh o2 French, tis not good, 
10 H. 7. 9. b. which is ſtronger than our Caſe; ſo if J 
make a Letter of Attozney to you to make Livery to A. B. 
Chaplain, and you make Livery to A. B. and he is not 
Chaplain, this Authozity is not well purſued, 4 H. 6. 1. b. 
So where a Letter of Attozney is made to deliver Seiſin 
- after the Death of the Feoffo2; tho' ſuch Livery of Seiſin 
had been void, yet the Attozney cannot by that Warrant 
make Livery befo2e the Feoffoz's Death, 40 Aſſ. 38. 2 Roll. 


9. S. 1. Here in our Caſe the Party o2 Servant had an 


Authozity to receive Money; but he could not take a Þoyſe, 
n02 any other collateral Thing as a ÞHoxſe; no2 could he 
take a Bond; therefoze, J ſuppoſe, he could not take Pa⸗ 
per, becauſe that thereby the oꝛiginal Contract was not de- 
ſtroyed. Ik a Merchant ſends his Servant with a Bill of 
Exchange koz Payment oz Acceptance, and the Servant 
takes another Bill koz it; this is not good, fo2 which he 
quotes Maline de lege Mercatoria ; now J do not take it the 
Servant ſhall bind the Baſter, when he had no Authozity, 


as tis found, to give ſuch Receipts : Tis not found that he 


uſed to receive ſuch Bills, ſo as to make it our Act by Im⸗ 
plication; no2 does it appear that the Plaintiff knew that 
his Servant had taken Johnſon's Note; ſo that there is 
no Agreement ſubſequent, either erpꝛels o2 implied; if we 

had diſagreed, oz liked it, yet we had no Time, becauſe 
we got the Note on Saturday in the Afternoon, and ſince 
that Night Johnſon never appeared. : 

Twas anſwered fo2 the Defendant, That Goldſmiths 
Notes are looked upon in London to be the ſame Thing as 
Ready Money; and as to the Caſes cited by the other 
Dide, they are not much to the Purpoſe ; our 9 

| a ere 
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were not ſo converſant in Bills of Exchange any Gold. 


ſmiths Notes as we are; J do not believe that they will 


ſay, that in the Dealing of Merchants, that Servants 
are to bzing Letters of Attozney from their Maſters to re: 
ceive Honey oꝛ Bills; fo2 in Way of Dealing they are 

authoziſed fo; both. The Note, in our Caſe, was not im. 
poſed upon him, he might have either at his Elefton ; and 
furely the Servant's Aﬀ in this Caſe, being the common 
tap of Trade, ſhould ſooner pꝛejudice his Maſter, than 
us who never imployed him; beſides, this Servant did 
commonly receive Money fo2 his Maſter; fo2 this was a 
Caſe made and reſerved at the Trial, to have the Opinion 


ok the Court therein, therefoze not to be taken as ftritly 


as a Special Uerdi#; quod fuit conceſſum per Holt C. J. 
And 'tis certain, ſaid they, this Servant did. often receive 


Notes and Money fo2 the Plaintiff, and that his Maſter 
conſented thereto; and if his Maſter had ſeen this Bill when 


his Servant took it, he would have been ſatisfied there- 
with; and, J believe, no Yan doubts, but the Plaintif 
and every Merchant in London would accept of Johnſon's 
Note, at the Time the Servant took the ſame ; but, 
Darnell replied, that the moſt they can ſay is, that the 
Servant might give a Receipt fo2 the Bill, but not fo2 the 
Monep. | | 4 
Holt C. J. J do agree, when one has an Authozity 


to receive Money, he cannot take any Thing elſe, and 


the Caſes 10 H. 6. 1. b. 40 Aſſ. 38. are good Law; but we 


muſt here conſider, that this is by Way of Trade here in 


London, and that it is uſual here fo2 Merchants Servants 


to take Goldſmiths Notes, and to give their Receipts as 
-fo2 Money, eſpecially being ſuch as the Merchant himſelf, 
and every other Merchant in London would take, and J 


_— take his Receipt to be good. Powys and Gold ad 
idem. | 12 5 3 . 

Powell J. ſaid, That the Authozities cited by Darnell 
were good, and that Authozities are ſtrickly to be taken, 


and that no new P?2afices can alter the Law, fo? that is 


anly to be changed by Act of Parliament; the Authozity of 
a Servant of a General Receiver, who is to tranſat alt 
Things fo2 his Maſter, does not extend ſo far as that they 
can take any Thing but Boney; and 'twould. be miſchic- 


vous to put Maſters ſo far into the Power of the Servant. 


J do not doubt, but the Servant, in our Caſe, had often 


received Money and Notes fo2 his Maſter, and gave — 
. | . | _ celip 
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ceipts fo2 the ſame; and J am apt to believe; J ſhould 


have done the ſame Thing he did. But J do not take this 

to be Matter of Law, but Matter only of Evidence, Whe: 
ther this be good Payment; to which Holt and the Court 

agreed, and fo a new Trial was awarded. There was a 

Cale cited here by Holt, which was ruled _ Evidence be: 
tween Delvo and Grevill: | 


Du Coſta and Cole. Trin. 1 W. & Nl. 


Ct.) 


Rowland and Company in Oporto; foꝛ 1000 Mille Skinn. 273. 


#4 dew a Bill of Etchange upon Sir Nathan 


Rees, upon the 6th of Auguſt, payable thirty Days 

_ after Sight, and upon the 14th of Auguſt the 

King of Portugal had leſſened the Ualne of the Mille Rees 
201, per Cent. ſo that it was impoſſible to have Notice: 
The Sill was p2eſented fo2 Acceptance, with the Advance 


: ok 201. per Cent. Rowland was ready to accept and pay at 


the current Ualue, but not with the Advance; and there: 
foe there was a Pꝛoteſt fo2 Non-acceptance; and an Aﬀion 
was bzought againſt the Dꝛawer. 

Ruled by Holt C. J. That there not being Notice, the 
Bill ought to be pald accozding to the antient Ualue ; foz; 
the King of Portugal may not alter the Pꝛoperty of a Sub: 


jet of England: And therefoze this Caſe differs from the 


Caſe of mired Monies in Davis's Reports; fo2 there the Al- 
teration was by the King of England, who has ſuch a Pꝛe⸗ 
rogative, and this ſhall bind his own Subjecks. In this 
Cale he alſo held the Pꝛoteſt to be an Evidence prima facie; 
that the Bill was not accepted; and ſufficient to oy the 
Proof on the other Side: | 


Fer verſus Legende Mich. 3 W. & M. 


ARR. on Caſe, Upon a Policy of Aſſurance on a Shtp 
called the Olive-Branch, from London to Naples; ano 
i koꝛth the Policy in hæc verba, by which the Ship was 


(2.5 


I Show. 326, 


war- 
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warranted to depart with Convop; and avers, that being 
loaden departed from London towards Naples, cum & {ub 
præſidio navis guerrinæ; That afterwards ſhe was taken at 
Dea, and loft, Non Aſſumpſit pleaded. Hs 
Jury finds, That the Defendant ſigned the Policy 
prout ; that the Ship departed with Convoy; that the Ship 


was ſeparated from the Convoy, by Streſs of Weather in 


the Downs; that ſhe was dziven into Foy; that the (wait: 
ing fo2 Convoy) did afterwards go out, expecting to meet 
the Convoy, ſuppoſed to be coming from Torbay; that the 
Wind was fair, that the Convoy was not come up; that 
_ the could not return, that ſhe ſailed on; that afterwards, 
ten Leagues off ſhe was taken by a French Man of Ular, 

Holt C. J. Denied the Caſe of Hind and Knightley to be 
Law; that 'twas Part of the Agreement, and if not fulfil- 
led, did vitiate the Policy. But he ſaid, that Deceſſit only 
ſignifies a Departure from L. ondon in that Uoyage; and 
ſuppoſe he does Depart, and is at Sea, the Gopage is be: 
gun: Ik the Separation had been by Fraud, twere ſome: 
what; but here the Separation is by Streſs of Weather, 
Suppoſe the Maſter had committed Barretry, the Jnſurers 
are liable; if you intend he Gould go the Uoyage with 
Convoy, you muſt make the Agreement ſo. 5 

Gregory: There is no Manner of Fault in the Plaintiff, 
when the Uefſel was once gone to Sea with Convoy, twas 
not in the Plaintiff's Power to do moe. 

Eyres: J take it, the Meaning is, That ſhe ſhould go 
out with Convoy, and ſo continue with him to the End of 
the Uoyage, without any Default in him; and the Special 
Cerdi# hath found no Default in him. Judgment pro 
Quer, Dolben abſente fic conſentiente. : 7 


Wynne werſus Fellowes. Mich. 3 W. & M. 


* en dett ſur Charter partie, by the Plaintiff as 
: Executoz of Wynne the Baſter, in which the Defen- 
- dant and other Freightozs covenant, that the Ship ſhould 
go and return home within twelve Months, periculis ma- 
rium exceptis, und the Maſter warrants, that the Ship at 
her Departure ſhould be ſtrong, well, and fuffictentiy fur- 
niſhed with a Boat and Neceſſaries, and mann'd with him- 
ſelf, and eight Ben and a Boy; which, o2 as many as 
chould be neceſſary, ſhould at all Times convenient be 
ready to ſerve with the Boat during the Uoyage ; 1 
> : 
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10001. to the other, fo2 Perfounance. 
The Plaintiff aſſigns fo; Bzeach, that the Ship depart- 
ed from the Thames, &c. That the Baſter died in the 


Uoyage at ſix Months end, and that it did not return 


within the twelve Months, tho' the Dangers of the Seas 
did not hinder, &c. | 

The Defendant pleads, that the Ship was, at her De- 
parture, mann'd with the Yaſter, ſeven Men, and a Bop, 
and that the Ship ſailed to Madeira, the Canaries and Ja- 
maica, and ſhe being there, ſix of the Seamen in the ſame 
Ueſſel at her Departure, left the Service of the ſafd Ship, 
and that the Paſter did not pꝛovide other Seaman to ſerve 
in the lald Cleflſel and Uoyage, and that ob defectum inde, 
ſhe lay ſir Months at Jamaica, and could not return infra 
12 Menſes ; Et hoc paratus eſt verificare. Plaintiff demurs. 
Holt C. J. Took Exception to the Plea, that it did not 
alledge that they had done their Part; that they had loaded 
the Ship, oz diſcharged her at Jamaica, o2 that they had 
diſmiſſed her, and given Ozders fo2 her Sailing; and her 
Demurrage there was upon Dccaſion of Want of Seamen, 
and cited 3 Cro. 194. and Fitz. tit. Debt; and at laſt Judg⸗ 
ment was given fo2 the Plaintiff, upon this Reaſon per 


tot. Cur'. 


Hereford and Powell. Mich. 7 W. 3. 


- Plaintiff and the Defendant each bind themlelves in 


T was ruled by Holt C. J. That where a Faf#o2 at the (4. ) 
Canaries deſerves Money fo2 Fao2age, he cannot bzing Com. 349: 


an Action fo2 his Fatozage, unleſs the Pꝛincipal refuſe to 
come to Account; and if it appears that the Fato2 hath 
Woney in his Hands, he may detain, and cannot bzing an 


Action fo2 his Factozage; but if he were direfted to veſt all 


the Pꝛoduce of the Adventure in Mines, (as here) then he 
may bzing an Afton fo2 his Faſtozage and Pains, becauſe 
he cannot detain, and hath no other Remedy. Quod nota. 


Mikes. verſus Caly. Paſch. 12 W. 3. 


In Caſe, the Plaintiff declared, that he was poſſeſſed of 5» 
a Ship ready fo2 a Uoyage to America, lying in the Caſes w. z. 
Harbour of B. and was ready to ſet Sail the firſt fair 3*" $© 


_ Wind; that the Defendant entered upon his Poſſeſſion, 
and 


1468 


5 


and diffrained the Cozn with which the Ship was freighted, 


whereby he loſt his Aoyage, to his Damage, &c. 


Pelea was, that the ſaid B. is an antient Boꝛough fo2 ſe: 
veral Hundzed Pears by ſuch a Name, and after incozpa⸗ 


rated by Letters Patent by another Name; that Time out 


of Mind there was an antient Court in the Bozough fo2 


Adminiftration of Juſtice, &c. That the Cozpozation, 
Time whereok, &c. uſed to repair and maintain the Court: 


Þouſe at their Charge; and in Conſideration thereof they 
had Time, &c. ſo much a Sack fo2 all Coꝛn that was ſold 
in that Bozough, (in the Mame of Toll,) by any, not Jn: 


habitant, oz free of the Coꝛpozation. That the Con in 
the Plaintiff's Ship was bought by Perſons not Jnhabi- 
tants, &c. and put on board without paying Toll, and a 


Preſcription fo2 Diſtraining in Caſe of Refuſal was laid, 


that the Defendant was Bailiff appointed by the Town 
as their Bafliff by Writing under their Common Seal; 


and upon Demand and Refuſal diſtrained the Cozn fo? the 


Ciſe of the Coppozation. Plea was agreed to be bad, 
chiefly fo2 that it was not laid, that it was a Coppozation 


Time out of Mind. 1 Inſt. 114. Tn 


Per Cur': Plaintiff had Judgment; and per Holt C. J. 


The Maſter of a Ship is in many Reſpedts ſuable, and 


may ſue in Things concerning the Ship, as well as the 
Owner: And the Defendant might have Title to the 
Goods by Sale, o2 Conſignment by the Owners, but that 
ought to have been pleaded; and what the Maſter recovers 
in this Action is to the Uſe of the Owners. And the Ma⸗ 
ſter may bzing an Aﬀion againſt any Merchant fo2 Freight 
in his own Name; but quatenus Baſter, he cannot bzing 


Trover koz the Ship, but he may have Caſe, if by a Set- 


ſure of the Ship he be hindzed of his Gopage, as here; 


and what is taken from him in Relation to the Ship, he 


ſhall have Caſe oz Treſpaſs fo2 it, at his Election, with 


this Difference, that if he bzing Treſpaſs he muſt declare 


Trin. 12W.3. 
Caſes W. z. 
408, &c. 


upon his Poſſeſſion, Et per totam Cur' Jud' pro Quer 


Holt C. J. If a Ship goes Freight of an outward 
Coyage, the Seamen ſhall have their whole Wages out; 
but if at their Return the Ship be taken, oz other Milchict 
happen, whereby the Uoyage homeward is loſf, they ſhall 


Have but half Wages fo2 the Time they were in Harbour 


abꝛoad. 


x | | Bates 


* 
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m_ verſus Grabham & al 7 December 3. 1703 ) 
Coram Holt C. J. at Niſi Prius. 


As E, on a Policy of Inſurance. The Caſe was, BY. Fi 
C Criſp being at the Weſt-Indies, ſent a Letter to Bates s 
to enſure Goods on the Mary Galley, Captain A. Hill Com- 445. : 
mander, at London. Bates carried the Letter to Stubbs, 
who wait Policies, and he by Yiſtake made the Jnſurance 
on the Mary, Captain Haſlewood Commander, &c. the De- 
kendant ſubſcribed this Policy. The Mary Galley was loft; 
and then Stubbs applied to the Inſurers to conſent to alter 
the Policy; to which they agreed, and the Miſtake was 
mended. It was objefted at the Trial, that the Mary was 
a ſtouter Ship than the Mary Galley, and that the Inſurers 
ought to have an Jncreaſe of Premium fo2 the Alteration. 
But Holt C. J. held, that the Aﬀion well lay, and that 
the Miſtake might be ſet right, and that Stubbs was a good 
Witneſs ; and he cited this Caſe, which happened when 
Pemberton was Chief Juſtice ; An Inſurance was made from 
Archangel to the Downs, and from the Downs to Leghorn, 
but there was a Parol Agreement at the ſame Time, that 
the Policy ſhould not commence till the Ship came to ſuch 


a a Place; and it was held, that the Parol Agreement ſhould 
avoid the Writing, 5 


Bond verſus Gonſales. February 14, 1704. 


S ASE upon a Policy, to inſure the William Galley 
from Bremen to London, warranted to depart with Con- ( ». ) 
voy. The Galley ſet ſail from Bremen, under Convoy of a = Salk. 445. 
Dutch Man of Mar to the Elb, where they were joined by 

two other Dutch Men of ar; thence they ſailed to the Texel, 

where they found a Squadꝛon of Engliſh Men of Mar, and 

an Admiral; after a Stay of nine Weeks, they ſet out 
_ from the Texel. The Galley was ſeparated in a Stozm, 

and taken by a French Pꝛivateer, taken again by a Dutch 
Paivateer, and paid 801. Salvage. 2 
And by Holt C. J. ruled, that the Uoyage ought to be 

according to Uſage; and that their going to the Elb, though 
in fat out of the Map, was no Deviation; fo? 'tfll after 
the Year 1703, there was no Convoy fo2 Ships direfly from 
Bremen to London. LE 
The Plaintiff had a Uerdit. 
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Graye verſus Sir Charles Hedges. Mich. 5 Ann. 


(8.) 1 were ſeveral Part-owners of a Ship, and moſt 
— ha ok them were agreed and deſirous to ſend the Ship 
Sea by a Sen- UPON a Cloyage, but two o2 thꝛee of the Part⸗owners would 
tence in the not conſent to it, therefoze theſe who were fo2 ſending out 
aud lat. Jh the Ship did ſue in the Admiralty to compel thoſe who were 
the Part- UNnwilling, being the ſmalleſt o2 feweſt in Number, to agree 
owners rebar And conſent to the Gopage; which Sozt of Suit is very 
ſending 6ur Uſtial in that Court. And in the Admiralty they made a 
the Ship Sentence whereby they were fo2ced to conſent, but did allo 
mould be al- cauſe the Part-owners who were fo2 the Uopage, to give 
in the Ad- AN JInſtrument of Aſſurance fo2 the ſafe Return of the Ship 
nuralty. from the Gopage, to the diſſenting Part-owners, which, 

| it ſeems, is the common Courſe on theſe Dccaſions, Jt 
happened that the Ship was loff in the Gopage, and the 
Part-owners, who had the Aſſurance, ſued in the Admiralty 
Court upon it, and had a Sentence there, and were to have 
Execution: And now a Motion was made fo2 a Pꝛohibi⸗ 
tion to the Court of-Admiralty, fo2 that this was a Con: 
tract o2 Aſſurance made upon Land, whereof the Admiralty 
Court can have no Conuſance by the Statute of R. 2. 
_- Holt C. J. It is very hard that we ſhould interpoſe, when 
you were the Perſons that fo2ced theſe People to conſent to 
ſend out this Ship, and made uſe of this Courſe fo? pour 
Turn; and now you would avoid the Pzoceedings, 
Powell J. The Statute is ſtrong, and we will hear Ci- 


vilians in it. = 


Grave verſus Sir Charles Hedges. Paſch. 6 Ann. 


(o.) NOTE, that this Caſe was this Day moved again 

L N and it appeared there was no Sentence in the Court 

of Admiralty given againſt the Plaintiff, only a Citation, 
which is in the Nature of a mean P2oceſs here; therefoze 

the Court in this Caſe did agree, that they might p2oceed 
below to Sentence, but to ſtay Execution till the Batter 

f was determined in this Court, and let the Defendant ſhew | 
Cauſe the Beginning of next Term why a Pꝛohibition ſhould 

- notbe granted, 7 ENS” TY | 


2 Grave 


* 
— 


Grave verſus Sir Charles Hedges. 


T Caſe was moved again, and argued by Oz; Cab) 

| Lane, fo2 a Conſultation, and he ſaid, the Statutes = 
13 R. 2. 5. and 15 R. 2. 3. were only to controul the great 
 Jurisdiftion which the Admiralty uſurped, and to reſtoze the 
lame accoꝛding to the Laws of Oleron, which were the ſame 
with the Rhodian and Roman Laws, Theſe Bonds arc 
as good as thoſe the Admiralty takes from Pzivateers; 
and theſe Statutes meant no moze, than that we ſhould not 
meddle with Common Law Matters; we may, notwithſtand- 
ing thoſe Statutes, take Bonds fs2 any Thing here but, 
p 


Maritime Affairs; and we can arreſt a Ship no where but 
in a River, which is infra corpus comitatus. This is ver 
beneficial fo: Navigation, and is the uſual May. Ik the 
Majozity of the Part⸗owners agree to ſend a Ship on a 
Uoyage, and the Reft diſagree, unleſs their Reaſons be. 
good, of which the Court of Admiralty is Judge, then, if - 
the Ship goes out againſt the Conſent of two oz thzee of 
the Part-owners, thoſe that diſſent are to have no Pyofit of 
the Gopage; but if the Ship be loſt, then thoſe that ſent 
her are to pay thoſe that diſagree fo2 their Loſs. | 

Holt C. J. Declare in a Week on the Pꝛohibition, and 
the Matter ſhall be heard on Demurrer. | 


Miſnomer. See Name. 
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Dixon ver ſus Willoughs. Mich. 8 W. 3. 


ASE upon four ſeveral Pꝛomiſes; Uerdit fo2 the (t.) 

Plaintiff, and entire Damages. It was moved 2 $alk. 446. 
in Arreſt of Judgment, that one of the Pzomiſes 

was ill laid, viz. that whereas the Defendant was | | 

indebted to him in 13 l. 10s. fo2 nine Gufneas he pꝛomiſed | | 

to pay, &c. and ſays not nine Guineas ad valorem, &c. as | | 
he ought, the Ualue being not aſcertained by Pꝛoclamation. 

Per Holt C. J. ; . 5 | 

11, 


__ x 


1 


1 


Lareb.%%: = xt, Any Piece of Boney coined at the Hint, is of dia. 
a” — m Jos a Proportion to other Current Money, and 
Oro. Car. at without Pꝛoclamation. * 

Pam. 4. 2Þ1y, There are Guineas of 45s. à-piece, and ſo we will 
J Mod. 6,7: _— theſe were, and that the Plaintiff was ſatisfied the 
Lutw. 487, ſ. ps 

1 9% 22,  3dly, That it was not neceſſary to ſet fozth the Number 
25. ok Guineas, fo2 in an Indebitatus Aſſumpſit the Conſideration 
— 387 is only ſet fozth, to ſhew it was not a Debt by Bond, &c. 
S. C. | | : | 5 


| Gregg Caſe. Paſch. 5 Ann. 


C2.) AM N Attion was bzought by an Executoz fo: Money due 
2 Salk. 596, to his Teſtatoꝛ, and it was moved to bzing ſo much 


597. Money into Court, but denied. | 

Bo And Holt C. J. ſafd, In an Aﬀton bzought by one who 
is Adminiſtratoz, the Defendant cannot bzing Money into 
Court, becauſe the Adminiſtrato2 is not by Law to pay 
Coſts. In a Quantum meruit, bzinging Money fnto the 
Court has been refuſed; and at another Time allowed: Jn 
Replevin, the Defendant avows fo2 Rent, and the Plain: 
tiff was admitted to bzing it into Court. And in Debt fo? 

Rent, it was moved to bzing ſo much into Court. 

But Holt C. J. thought it hard, and ſaid he remembzed 
the Beginning of theſe Motions, the firſt was to bzing in 
Paincipal and Intereſt upon a Bond; after that it came to 

Mod. Caf. Alt Indebitat' Aſſumpſit: Jt has been done in Aﬀion of Debt 

25, 101, 153. ko: Rent, but not ſo freely; we do it in Ejeftment on a 
Special Reaſon, viz. becauſe that Aﬀion ſubſiſts entirely 
upon the Rules of the Court. Jn Debt upon Bond, the 
Defendant muſt bꝛing in the whole Penalty, oz the Court 
will not ſfay Pꝛoceedings. ö 

See the Caſe of St. Leiger verſus Pope, under Title 
Pleadings. ns mg 
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Nightingale & al verſus Bridges. Hill. 1 W. & M. 
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viz. de una Nave, vocat''The James Frigat, one- 1 Show. 133. 


T* and Converſion de davis & catallis ſequent” C4?) 


ris cent” & trigint doliorum, decem bombardis, an- 
glice Guns, cum omnibus armament” apparat, tormen- 
tis, velis, funibus, munitionibus, proviſionibus, ſeloppis, cymbis, 
& aliis ſuppeditamentis eidem navi ſpectan' five pertinen; ac etiam 
ducent' & duodecim ponder” librat' cibi vocat', &c. Non cul 
pleaved, To, . 1 x 

The Jury find that Car. 2. by Letters Patent, anno regni 


: ſui 24, to the Royal African Company (being a Body Coꝛpo- 


rate) did grant to them all the Regions, Countries, &c. 
beginning at the Pozt of Sally in South-Barbary incluſive, 
and extending from thence to Cape de bona Eſperanza intlu⸗ 
- five, with all the Jflands near adjoining to thoſe Coaſts, 

&c. and all Po2ts, Þarbours, &c. to hold to them and 
their Succeſſozs, from the making of the aid Letters Pa⸗ 
tent fo2 the Term of 1000 Pears, and grants Licence to 
them and no others, to. ſend Ships, 8c. and to have all 
Mines of Gold and Silver there, 8:c, and the whole and 
only Liberty of Trade there; any Law oz Statute to the 
contrary notwithſtanding ; and none other of his Majeſty's 
Subjects to frequent o2 trade in thoſe Places, &c. pꝛohibi⸗ 
ting any to Trade there, unleſs by Licence, under Pain of 
our Indignation, and Impꝛiſonment of their Bodies during 
our Pleaſure, and the Fozteiture and Lofs both of Ships 
and Goods, &c. with Power to enter, ſearch and ſetze 


Ships and Goods, &c. one Moiety of the Fozfeiture to the 


Ring, the other to the Company, it alſo eres a Court of 
Judicature, to have Conuſance and Power to hear and de⸗ 
termine all Caſes of Fozxfeiture and Seizure fo2 trading thi⸗ 
ther. The Jury find further, 4 September 1684, the Com- 
pany granted a Commiſtion under their Seal to one John 
Laſtall, reciting the Gzants and Powers of their ſaid Char- 
ter, to command him Captain of the Orange-Tree Frigat, 
and all ſubozvinate Officers and Seamen, to ſetze all Ships 
trading, 8c. and whatſoever they take in their outward 
bound Uoyage, they are to _ to Land ſafe, and there 

OO, | 6 E | | to 


Skin. 334, 
361. 


the Ship calted the 


to deliver them to the Agent and Council ok Fafozs, there to 
be pꝛoceeded againſt in the Court ot Admiralty there eſtabliſhed. 
That ſohn Pridgys thy ndast was one of theOthcers in 
ange: Tree at the Time of fetting out, 
and at the Time of making the ſaiv Commiſſion. That 
the 28 February 1693, the Company made another Com: 
miſſion to Henry Nurſe, James Hulet, W. S. and R. W. 02 
any two ok them, reciting the Power ok their Charter, did 
conſtitute and appoint them Judges of the Admiralty there, 


and to execute thoſe Powers accoꝛding to ſuch JInſtruffons 
as they Gould ſend. That John Laſtall, befoze taking of the 
. Plaintiff's Ship, died, that John Bridges after his Death 


was Commander of the Orange-Tree Frigat, that the Plain- 
tiff being Owner of. the Ship and Goods in the Declara⸗ 
tion, did trade in an fnfivel Country, in and with theſe 
Ships and Goods, to certain Places within the Limits of 
that Company; that John Bridges did ſeize and carry away 
the Plaintiff's Ship upon the high Sea, in his outward 
bound Uoyage, and afterwards carried them to the Fo2t of 


Land Corfe in Africa afozeſaid, againſt the Mill of the 
Plaintiff, and the Maſter and Seamen. That at the De- | 
fendant's Inſtance there was a P?oceſs in the ſaid Admi⸗ 


ralty Court againſt the ſaid Ship; that none appearing fo 
her, there was a Condemnation, 8c. Sed utrum the Deken⸗ 
vant be guilty, ignorant, &c. Et ſi, &c. pro quer, Damages 
to 4300 l. and Coſts to 2 l. 3 s. 4d. & fi pro Defend', &c. 
Judgment fo2 the Plaintifft by the whole Court. The 
Defendant had no Counſel to argue the Special Gerditt, 
though it was obtained by the great Jmpoztunity of the 
King's Counſel on his Behalf, LE 5 


15 : Sands werſus Child and Lynch. Paſch. 5 W. & M. 
2. 


| Rror upon a Judgment in an ation upon the Caſe upon 
the Statute R. 2. fo2 a P2oſecution in the Court of 
Admiralty, &c, and a Special Uerdi# was found, That Sands 


the Plaintiff, among others, had freighted a Ship fo2 a 


Qoypage to Maderas, and from thence to the Eaſt- Indies, to a 
Place within the Patent granted to the Eaſt-India Com- 
pany; and upon this the Defendants complained to the 
King and Council; and upon this there is a Pꝛoſecution in 
the Admiralty Court at the Jnſtance of the Defendants, in 


behalt of the Company; and there the Ship is put under 


an Embargo, and detained till the Plaintiff would give 
5 1 5 Security 


_— 


ne — 2 : 
r rn — 3 SEES 


Security not to go to any Place within the Patent to the 
Eaſt-India Company, They found Child to be Pꝛeſident 
of the Company, and Lynch a -Solicito2 o2 Attozney fo2 


the Company; and that Sands by Reaſon of this Pyoſecu- 


tion had lo his Uoyage, to his Damage of 20,0001. and 
Judgment in C.-B. was given fo2 the Plaintiff. Upon Er⸗ 


ro2 bzought in B. R. the Queſtion is, if, upon this whole 


Hatter, any Cauſe of U#ton upon the Statute appears a⸗ 
gainſt the Dekendants: $0111 


In another Term. Holt C. J. delivered the Reſolution 
of the Court in this Caſe, and ſaid, that there not being 
any Dilliculty in the Cale, they would not argue it, but 
they were ail of Opinion that the Judgment ought to be af- 
firmed ; fo2 he ſaid, that though the Suit in the Admiralty 


Skin. 361. 


was not againſt the Perſon, yet being againſt his Goods, 


according to the Courſe of Pꝛoceedings there, this is a 
Suit in the Admiralty within the Statute, Secondly, 
That though the Defendant be nat the Party in Court, 
pet if he be the Perſon who moves the Suit, and be the 
Cauſe of luch Charge and Trouble, an Aſtion lies againf 
him. But- the main Dimculty of the Caſe was, beeauſe 
the Plaintiff was a Tenant in Common of theſe Goods, 
and of the Ship, with other Perſons; and that they being 
a Thing perſonal, they ought all to jofn; and of ſuch Ppt- 
nion was the whole Court: But he laid, that this wag but 
in Abatement, and nothing appears within the Reco2d which 
abates the Plaint; and if it had been pleaded, he ought to 
have averred, Quod tempore captionis, and of the Action 
bzought, the other Tenants in Common who ought to join 
were alive; fo2, if it does not appear they were alive at the 
Time of the Aion brought, the Plaintiff alone might have 
the Aion by Survivoxhip. | 

The Judgment was affirmed. | 


Edgeberry verſus Stephens. 


ÞE Low Coke ſays, that a Monopolp, which is an 
Allowance by the King's G2zant to any Perſon fo? the 


pk that Liberty, which they had befs2e the making of ſuch 
3 Szant, is againſt the ancient and fundamental Rights of 
this Kingdom, and void by the Common Law. | — 


C43 


3 Mod. 131. 


— 


2 Salk. 447. 


Sole Buying 02 Selling of any Thing, reſtraining all others 3 last. 181. 


Vaugh. 345 


3 Lev. 35t. 


2 Jon. 53. 
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But per Holt C. J. and Pollexfen, A G2ant of a Mono⸗ | 
poly may be to the firſt Inbentoꝛ of a Thing, by the Stat. 
21 Jac. 1. and if the Invention is new in England, a Patent 


map be granted fo2 it, though the Thing was p2aftiſed be⸗ 


2 Salk. 445. 
Dyer 279. 


Skin, 313. 


yond Sea befoze; foz the Statute ſpeaks of nem Many: 
fatures within this Realm, ſo that if they be new here, it 
is within the AX: And the Statute intended to encourage 
new Diſcoveries uſeful to the Kingdom, whether learned 
and acquired by Study oꝛ Travel, | 


A Merchant includes all Sozts of Traders, as well A 8 
Yerchant-Adventurers. By Holt C. J. And we take No- 


tice of the Laws of Merchants that are general, and not 


of particular Alages. 


MONT H. 
Woodward and Hamerſley. Paſch. 4 W. & M. 


which appoints all Biſhops, &c. to take the Path 

diretted by that A befoze the firſt of Auguſt, other- 

wile to be ſuſpended; and if they did not take them 
within ſir Months, to be accounted from the ſaid firſt Day 


# ÞE Queſtion was upon the Statute of 1 W. & M. 


of Auguſt, then to be Depzived ipſo facto, &c. A Man pꝛe⸗- 


ſents to the Church of Burton Daſſet in the County of War- 
wick, at the Erpiration of ſix Months, but bekoze the Er⸗ 
piration of ſir Kalendar Months; fo if the ſir Months in 


the Statute were to be accounted Kalendar Months, the 
Church was plena & conſulta, &c. Jf the ſix Months are to 


be accounted accozding to four Weeks to the Month, then 
the Church was void by the Statute, becauſe the Incum⸗ 
bent had not taken the Daths. = 

Powis J. Inſiſted on Catesby's Caſe in the ſirth Report, 
and the Rule there taken, that where the Subjef Hatter 


ok the Month concerns an Eccleſiaſtical Perſon, the Com- 
putation ſhall be accozding to their common Underſtanding, 


which is accoꝛding to the Kalendar. 


But by Holt C. J. & Curiam, abſente Gregory; Catesby's 
Caſe is not to the Purpoſe; fo2 the Queſtion there was 
upon a Depzivation and Lapſe; and this was a _ | 
; 1 | | Contti⸗ 


— 


MORTGAGE 


conftituted by the Canon Law, and received by the Com: 
mon Law, and being received by our Law, it ought to be 
received accoꝛding to the Conſfrufton of their Law. But 
in our Caſe, we are upon the Conſfruffion of an At of Par⸗ 


liament, which ought to be conſtrued accozding to our Law. 


And as to Sir Thomas Powis's Argument, that the Matter 
concerns Eccleſiaſtical Perſons, and ſo the Conſtrufion 
ought to be acco2ding to their Law, Holt C. J. ſald, with- 
in the AX there is another Clauſe fo2 Fellows of Colleges, 
the which are not Eccleſiaſtical Perſons, and ſhall the ſix 
Months accounted fo2 them within this Clauſe be Lunar 
Months, and by the other Clauſe Kalendar Mouths? No. 
Curia adviſari vult. But they ſeemed ripe to give Judgment 
that the fix Months ſhall be accounted Lunar Months; 
and they doubted, ſeil. Dolben and Eyres, of Copley and 
_ Collins's Caſe; | DEE” | 

And Holt C. J. ſaid, that this Caſe alone ſtuck with 
him; and notwithſtanding; he inclined fortiter ut ſupra. 


% . 0 A . 
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MORTGAGE. 


Andrew Newport's Caſe. Paſch. 6 W. & M. 


| A enen made by Kendall 1659, by divers mean Al⸗ 
| ſignments veſted in Newport, Executo2 of Secretary 
Coventry. Jt was objefed, firſt, that it does not appear 
that any Money was paid upon the oziginal Moꝛtgage, and 
therefoze it was fraudulent; and it being fraudulent in the 
Creation, though Secretary Coventry paid a valuable Con- 
ſideration, yet this will not purge the Fraud, and make it 
good againſt the Defendant, who was a Purchaſer bona fide, 
and fo a valuable Conſidertaion. Non ailocatur; | 
Foz Holt C. J. ſaid, the firſt Yoztgage was good be- 
tween the Parties, and being ſo, when the firſt Moztga⸗ 
gee aſſigns fo2 a valuable Conſideration, this is all one as 
if the firſt Moztgage had been upon a valuable Conſidera- 
tion; fo2 now the ſecond Moꝛtgagee ſtands in his Place, 
and therefoze is in the Pꝛoviſo of the Statute 27 Eliz. 
cap. 4. That no Moꝛtgage bona fide, and upon good Conſi⸗ 


deration, ſhall be impeached by 20 of this Ac, but it 
| 5 | =  - 


ſhall 


477 


Cx.) 


Skin, 423. . 
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MOKTGAGE 


ſhall ſtand fn ſuch Fozte as befoze the Act made; and if this 


Proviſo does not extend to the Cale, to what Cale ſhall it 


246 
3 Lev. 387. 


extend? 


Smartle ver ſus Williams. Paſch. 6 W. & M. 


) 5 | | PON a Trial in Ejettment it appeared, that a Wan 


SL 
1 Salk. 245, 


A. made a Mo2tgage fo? Years to A. who without the 
MWoztgago?'s jolning aligned it to B. and he aſſigned to 
C. under whom the Plaintiff claimed: And Exception was 


taken, that though the firſt Moztgagee might aflign without 


Co. Lit. 36, 
37 


making any Entry, o2 joining the Bo2ztgagoz, who is but 
Tenant at Will to the Wo2ztgagee, and his Poſſefſion, as 
ſuch, is but the Poſſeſſion of the Moꝛtgagee; yet the Af: 
ſignment of the firſt Moztgagee determined the Leaſe at 
Will, and the Moztgagoz thereby became Tenant at Suffe- 
rance, and his Continuance in Poſſeſſion, on Ejetment 


bought, deveſted the Term, and turned it to a Right; fo 


that it could not be again aſſignable, without B.'s Entry on 
the Moztgagoz's joining therein. 

Holt C. J. On executing the Deed of Boztgage, the 
Do2tgago!, by the Covenant to enjoy till Default-of Pay- 
ment, is Tenant at Mill, and the Aſigments ok the Yozt- 
gagees make him but Tenant at Sufferance ; but his con⸗ 
tinuing in Poſſeſſion could never make a Difleiſin, no2 De- 
veſting of the Term: Jt would be otherwiſe if the Moztga⸗ 
go2 had died, and his heir entered, fo2 the Þeir is not Te- 
nant at Müll, but his firſt Entry was to?tious oz if the 
Moꝛztgagee had entered upon the Boztgagoz, and he had re- 
entered, becauſe the Yoztgagee's Entry would have been a 
Determination of the Mill, and the Re-entry of the Yo2t- 
gagoꝛ had been a merely toztious Entry. And as to bzing⸗ 
ing an Ejetment, that cannot admit an actual Ocveſting, 
fo as to turn the Term to a Right; fo2 that was not 
brought to recover the Hoztgage⸗Term, but the Poſſeftion 


only, and fo2 the Recovery of which the Aflignee of the firſt 


Moztgage had no other Remedy at Law: And here the En- 


try laid in the Declaration, oz confefſed by the Dekendant, 


is not an Entry that is real; fo2 ft ſhall neither avoid a 


Fine, noꝛ be ſufficient Evidence to maintain Treſpals. 


See Eje&ment and Eftoppels. 
"In | i 3 - "2M 


MOTION. 
Anonymus. Hill. 11 W. 3. 


it was per Dureſs; that will not excuſe him from Spe. 

cial Ball; fo2 the Court will not determine the Merits 

upon Motion, no2 put a Slur, upon the Plaintiff's 
Cauſe, which ought to come to Trial without Pꝛejudite. 
So if he ſays it was ulurious. Per Holt C. J. 


[* an Alon of Debt upon a Bond, the Defendant ſaps 1 Salk. , 


— 


Trial of Lord Mohun, 31 January 4 W. & M. 


E 


which were anſwered by them. WW 
| 1. In Caſe a Man ſhall murder another, whe- 
ther all thoſe in his Company at the Time of the 
Murder, are fo necefſarily involved in the ſame Crime, that 
they may not be ſeparated from the Crime of the ſaid Per- 
fon, ſo as in ſome Caſes to be found guilty only of Man⸗ 
laughter? | 
Anſ. The Crime of thoſe who are in the Company at the 
Time of the Murder committed, may be ſo ſeparated from 
the Crime of the Perſon that committeth the Purder, as in 
ſome Caſes they are only to be found guilty of Banflaughter.. 
2. A. conſcious of an Animoſity between B. and C. A. ac⸗ 
- companieth B. where C. happens to come, and B. kills him, 
whether A. without any Malice to C. oꝛ any actual Hand in 
his Death, be guilty of Murder? 2 Bn 
Anſ. A. is not guilty of Hurder; fo? it appears the Deet- 
ing was caſual, and there was no Deſign in A. again C. 
_ and therefoze though A. did know of the Malice between B. 
and C. yet it was not anlawful fo2 A. to keep Company 
with B. brit He might go with him any where, if it was not 
e 4 upon 


5 T ÞE Lows p2opoſed ſeven Queſtions to the Judges, (.) 
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upon a Deſign againſt C. And therefoze as the Caſe v_ 
put, there was not any Dffence in A. 
3. Whether if A. heard B. thꝛeaten to kill C. and ſome 


| Days after A. ſhall be with B. upon ſome other Deſign, 


where C. ſhall paſs by, o2 come into the Place where A. and 


B. are, and C. ſhall be killed by B. A. ſtanding by, without 


contributing to the Fai, his Swozd not being dzawn, noz 


any Malice ever appearing on A. s Part againſt C. whether 


A. will be guilty of the Murder of C.? | | 
Anſ. A. in this Caſe would not be guilty either of Mur⸗ 
der 02 Panſlaughter. F 
4. Whether a Perſon, knowing of the Deſign of another 
to lie in wait to aſſault a third Man, who happens to be 


killed (when the Perſon who knew of the Deſign is pe: 


ſent) be guilty of the ſame Crime with the Party who had 


the Deſign, and killed him, though he had no actual Hand 


in his Death? | | 

Anſ. This is neither Murder noz Panflaughter. But if 
he, that knew of the Deſign, had adviſed it, oz agreed to it, 
02 lay in wait fo2 it, o2 reſolved to meet the third Perſon 
with him that killed him, it would have been Purder. 

5. Whether a Perſon, knowing of the Deſign of ano- 
ther to lie in wait to aſſault a third Perſon, and accompa⸗ 
nying him in that Deſign, if it ſhall happen that the third 


Perſon be killed at that Time, in the Pꝛeſence of him who 


knew of that Deſign, and accompanied the other in it, be 
guilty in Law of the ſame Crime with the Party who had 
that Deſign, and killed him, though he had no actual hand 
in his Death ? 1 | 8 

Anſ. Jf a Perſon is pꝛivy to à felonious Deſign, oz to 


a Deſign of committing any perſonal Utolence, and accom- 


panieth the Party in putting that Deſign in Execution, 
though he may think ft will not extend ſo far as Death, 
but only Beating, and hath no perſonal Pand, oz doth o⸗ 
therwiſe contribute to it than by his being with the other 
Perſon, when he executeth his Deſign of aſſaulting the 
Party, if the Party dieth, they are both guilty of Murder. 


Foz by his accompanying him in the Deſign, he ſhews his 
Appꝛobation of it, and gives the Party moze Courage to 


put it in Execution; which is an Alding, Abetting, Aſſiſting 


and Comfozting of him, as laid in the Indidment. 


6. If a Perſon be p2eſent named William, when Thomas 
ſaid he would ſtab John, upon which William ſaid, he would 
ſtand by his Friend, and afterwards Thomas doth aitually 
murder John, and William is pꝛeſent at the Murder; _ 

2 | | | 
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MURDER 487 


ther the Law will make William equally guilty with Thomas? 
Oz what Crime is William guilty of? 
This is rather a Caſe of Fact than Law. Foz if William 
was deſignedly pzeſent with the other that committed the 
Murder, then it would be Murder in William. And if there 
was no Evidence to pꝛove upon what Account he was pze- | 
ſent, it might be pꝛeſumed he was pzeſent in Purſuance of 
his koꝛmer Agreement: But if it appeared he did not meet 
in Purſuance of that Agreement, then it might not be Mur⸗ 
der. That this was all Matter of Evidence, and reſted 
upon the Conlciences of thoſe that were to try the P21- 
ſoner. 0 
7. If A. accompanieth B. in an unlawful Aﬀtion, in which 
C. is not concerned, and C. happeneth to come in the May 
of B. after the firſt Action is wholly over, and happeneth to 
be killed by B. without the Aſſiſtance of A. whether A. is 
guilty of that Man's Murder: | | 
Ani. As this Caſe is ſtated, A. is not guilty of Murder. 
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Keat's Caſe. Mich. 8 W. 3. 


()? two Inditments pzeferred againſt Keat, one fo? (a. 
Murder at Common Law, and the other on the Sta- $kio. 667, 
tute of Stabbing; two Special Uerdits were found to the s. 
ſame Effeck, That Keat having an Intent to turn his Man 
Wells away, ſent to him to bzing his Key, and that he re⸗ 
fuſed to do ft; upon which Keat fetched his Swoꝛd, and 
went into the Kitchen and expoſtulated with Wells, who 
thereon ſaid to him, that he might have the Key if he 
would; then Keat ſfruck Wells with his Swo2d, and he 
having a Sneed, oz pandle of a Scythe, in his wand, 
ſtruck at Keat therewith, but did not hurt him; and after 
this, Wells followed Keat from the Chimney towards the 
Kitchen Dooz, and punched him with the Sneed ſeveral 
Times, and then Keat thzuſt Wells with his Swozd, and 
killed him. Upon theſe Special Gerdicks, two Queſtions in 
Law were made; If it be Murder, oz Yanſflaughter at 
Common Law? ©2, if not Murder by the Common Law, 
if it be Manſlaugter within the Statute of Stabbing, and ES 
by this the Party ercluded his Clergy ? And it was objeted, 
the Uerdii had not aſcertained the Faf, but that it might 
be intended the Striking by Wells and by Keat was all at 


the ſame Time. 


6G © Holt 


ry 
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 Uerditt is certain enough, as 
aue Part to the other, ſh 


H. P. C. 47, 
49, 50. 
Kel. 89, 58, 


129. 


Club, o2 other 


1 Jac. 1. c. 8. 


Key have been a good Juſtification fo2 ſtriking him with his 
Swo2d in this Banner? Jn Grey's Caſe, where a Smith 
ſtruck his Appꝛentice with a Bar bf From, ft was adjudged 


Murder; fo2 though Parents and Maſters have a 


ower 


of Cozreſtton, this ought to be with tuch fitting Inftru- 
ments as are p — fo? it; and if they cozret with a Stdozd, 


ch like Inſtrument, from which Death 


might p2obably enſte, it would be Murder. And as fo? 
'Turner's Caſe, who kf ed his Foot-boy with a Clog, it was 
ſuch a light thin Thing, that when it was p2oduced, it was 
a2 Wonver to every one fach a Pis-ddventure could enſue 
from ſo flight a Cauſe, Then as to the other Point o: 
Quettion, if it be within the Statute of Stabbing, J think 
that it is not; koꝛ I take it clearly, that a Sneed is a Wea- 
pon dꝛawn within the Sci of this Statute: And the 


Wowds in the Statute, viz. 


at hath not then firſt ſtricken 


the Party which ſhall ſo ſtab or thiruſt, ate not to be under- 
_*ffood of the firft Stroke generally given, but of the killing 
ok another, befoze the Patty killed had ſtruck dt all; fo: 
the Intent of the A# was to pzevent ſudden Stabbing, 
-befoze a Man had an Oppoztuntty fo2 his Defence, fozmet- 
ty much uſed; and where he might defend and make Ke- 


iy uſed 
fiſtance by ftrſking, it is not within the Statute. 


Rokeby J. was not ſatisfied with the finding of the Uer- 


dict; and therefoze no Judgment was given. | 


4 


Stout 


1 
= 


Stour verſus Foler. Paſch. 11 W. z. 


| 82 Cowper Tarriffet at Law, Juftice of Peace, and (4:) 
Captain of the Militia, and one Mafon and Rogers, Cafes w. 3, 
mo been indifed and acquitted in Auguſt befoze, at Hert- 372, &c. 
ord Allizes, of the Murvet of S. Stout a Quaker Woman 
an Appeal was bzought within the Year, by an Infant 
twelve Pears old only, next Heir to the Deceaſed, but not 
mentioned in the Writ to be an Jnfant, and delivered to 
the Under-Sheriff Foler's Clerk, in Foler's Abſence; the 
appellant after Teſte, and bekoze the Retutn of the Writ, 
choſe the Deceaſed's Mother fo2 his Guardian, befoze Holt 
C. J. in his Chambers, and ſhe was then and there accozw⸗ 
ingly admitted. After the Writ returnable, the Mother of 
the Appellant, at the Inſtante and Pꝛocurement of Cowper, 
comes and demands the Grit of the Unvet-Sheriff, who, 
without any Allurance that the Infant was the Appellant, 
o2 that the Party who came with him was his Mother, de⸗ 
livers the Writ to them, who deſtroy it. All this appear- 
ing to the Court by the Sheriff's own Confeflion, and he 
being put to anſwer Jnterrogatozies, conkeming further, 
that he, upon Receipt of the Crit, had ſent a Copy of it 
to Cowper the-Defendant's 3B2other, and tikewiſe Notice to 
Cowper the Defendant. 5 
he was judged in Contempt by Holt C. J. and Gould 
againſt Turton, and fined 200 Marks. Note; In this Caſe 
the Pear having expired, thep petftronev the Low Keeper 
fo2 a new Writ; who aſſembled Treby C. #. of the Com- 
mon Pleas, Sir John Trevor Matter of the Rolls, and Ju⸗ 
ſtice Powell, to adviſe of it; who all agreed it was diſcre- 
tionary to 2 — one oꝛ not; but 2 tt was not pꝛoper 
to do it; Some, elpecially Treby E. J. alledging ko; Red- 
ſon, that an Appeal was i rebengefal ovious Pꝛolecution, 
and therefo2e deſerved no Iricotitagtement. 
On which Occaſion Holt C. J. wag great Uechentence and 
FPeal ſaid, that he wondered that any Engliſnman ſhould bꝛand 
an Appeal with the Name ok an ovfotis Pꝛoſecution; that 
fo his Part, he looked upon it to be a noble Proſecution, and 
a true Badge bf Engliſh Liberties; and tefetred to the Sta- 
tute of Gloceſter, and the Comment theretipon fn 2 Inſt. 
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MURDER 


( 4- 
1 Salk. 334,. 
335+ 


—____ 


The Queen verſus Wallis. Anno 1703, 2 Ann. 


y - A Indlament againſt A. fo2 the Murder of John Cooper, 


and againſt the Defendant and others, as Perſons 
pꝛeſent, aſſiſting, aiding and abetting him therein: The De: 


kendant pleaded Not Guilty; and it appeared upon the Evi- 
dence, that the Perſon killed was a Conſtable, and in the 


Execution of his Office, with divers other Conſtables; and 
that the Defendant firſt dzew his Swozd, and with many 
others fell upon the Conſtables; that this Alfray continued 
an Pour, till in the End Cooper was flafn, but by whoſe 
and was unknown: Allo that A. had been tried on this 
Jnditment, and acquitted. | 

Holt C. J. Although the Indickment be againſt the Pi⸗ 


ſoner fo2 aiding, aſſiſting and abetting A. who was acquit: 


ted, yet the Trial is well enough; fo2 here who afually did 


4 Rep. 43. 
1 31. 
el. 60. 


(5.) 
Kel. 121, 
134, 135, 
136, 137. 


the Murder is not material; the Matter is, that a Murder 
was committed, and the other is but a Circumſtance, and 
all are p2incipal Murderers in this Caſe: Therefoze if a 


Murder be p2oved, it is ſufficient. If a Ban begins a Ri- 


ot, and the lame continues, and en Dfficer is killed, he that 
began the Riot, as the Defendant here did, is a p2incipal 
-.* "Wh though he did not do the Fat which cauſed the 


In Mawgridge's Caſe. Hill. 5 Ann. 


Holt C. J. ÞD gave the Opinion of the Judges, ſaid 


that the Diſtintion between Murder and 


'Banflaughter, only is occaſioned by the Statute of 23 U. 8. 


and other Statutes, that took away the Benefit of Clergy 
from Murder committed upon Malice pꝛepenſed. Ik a Yan, 


upon a ſudden Diſappointment by another, ſhall reſozt vio- 


lently to that other Perſon's Þouſe, and with his Swoꝛd 


endeavour to fozce his Entrance, to compel him to perkomm 


his P2omiſe, oz otherwiſe to comply with his Deſire; and 


2 Roll. 420. 
1 Hawk. 135. 


the Owner ſhall ſet himſelf in Oppoſition to him, and he 
ſhall make a Paſs at and kill the Owner of the Houſe, it 
is Murder. But if one Man upon angry Wozds ſhall al⸗ 


fault another Perſon, either by pulling him by the Noſe, o: 


filliping upon the Fozehead, and he that fs ſo aſſaulted ſhall 
dzaw his Swozd, and immediately run the other * 
4 | | 
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that is but Panſlaughter ; fo2 the Peace is bzoken by the 
Perſon killed, and he that was ſo affronted might juſtly a ⸗ 
pꝛehend, that one who treated him in that Banner might 
have ſome further Deſign againſt him. And where a Man stile, 467. 
was indebted, B. and C. came to his Chamber upon Account 
of his Creditoz, to demand the Money, and there B. took | 
a Swo2d that hung up and was in the Scabbard, and ſtood 
at the Ooo2 with it in his Pand undzawn, to keep the 
Debtoz in until they could ſend fo2 a Bailiff to arreſt him; 
thereupon the Oebto2 took out a Dagger which he had in 

his Pocket, and ſtabbed B. this was adjudged only Man⸗ 

laughter; fo2 here the Oebto2 was inſulted, and impziſoned 

injurioufly, without any P2oceſs at Law; and though it be 
within the Mozds of the Statute of Stabbing, yet it is 
not within the Reaſon of it. A Man perceives another by 
Fozce to be injurioufly treated, pꝛeſſed, and reſtrained of 
his Liberty, though the Perſon abuſed doth not complain, 
02 call fo2 Aid oz Aſſiſtance; and others out of Compaſſion . p. c. , 
ſhall come to his Reſcue, and kill any of thoſe that ſhall Piowd. 101. 
ſo reſtrain him, that is Manllaughter only; becauſe when 
the Liberty of one Subjef is invaded, it affeits all the Reff, 
and is a Pꝛovocation to all People: But ſome Judges sid. 160. 
were ok Opinion, it was Murder, fo2 meddling in a Mat⸗ 
ter in which they were not concerned. Where a Man is 
taken in Adultery with another Man's Mike, if the Þuſ- 

band ſhall ſtab the Adulterer, o2 knock out his Bains, this 
is bare Banſlaughter ; fo2 Adultery is the higheſt Invaſion vent. 158. 
of P2operty, and there cannot be a greater Pꝛovocation: Raym. 213. 
Ind Jealouſy is the Rage of a Man. Jf a Thief comes to 
rob another, and he kills him, it is not Murder, but a law⸗ 


ful Ack. | 

The Caſe of the Reforming Conſtables. Mich. 

$ Ann. 

Holt C. J. p S ſtands fo2 the Reſolution ok the (6. 
Court. | 


It is an JndiXment fo2 Murder, found the Seſſions be⸗ 
t02e laſt Eaſter-Term, fo2 the Murder of John Dent. 

Jeremiah Tooley was fndited fo2 doing the Ac, and the 
other two as Aiders, fo2 that they made an Aﬀault upon 
John Dent, and with Malice pꝛepenſe did kill and murder 


him, 4 
6H | The 
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The Invitment being found at Hicks's-Hall, they were 
velivered over- at Newgate, and at the Old-Bailey were ar: 
raigned; to which-Jndiment they pleaded Not Guilty, up. 
on which a Special Uerdi# was found, : 
The Juty find a Statute made the 27 Eliz. fo2 the good 
Government of London and Weſtminſter, and fo2 the Re: 
fozmation of ſeveral Diloꝛzders there, which doth ena, that 
the Dean, Þſgh Steward, &c. of Weſtminſter, oz his Sub⸗ 
ſfitute, 02 two Capital Burgeſſes, whereof the Dean, &c. 
muff be one, ſhall have Power to puniſh Jncontinencies 
within the City and Liberties of Weſtminſter, accozding to 
the Cuſtom of London. | 
And then they find that there is a Cuſtom in London tg 
puniſh all Fticontinencies, 8c. and that in the City of Lon- 
don there is an ancient Cuſtom, that every Conſtabie ap. 
pointed fo any Pariſh within the City, hath Power to er: 
erciſe his Authozity thꝛoughout the whole City; and then 
- they find, that upon the 8th Day of March in the 8th Year 
of the Queen, the Commiſſioners, accozding to the Autho⸗ 
rity given them by the Statute fo2 recruiting the Army, did 
iſſue out their Warrant to the Conſtable of St. Margaret's 
Weſtminſter, to pꝛeſs ſeveral Perſons fo2 the Queen's Ser⸗ 
vice, and that the Warrant was delivered to Samuel Bray, 
Conftable of St. Margaret's, to be executed; and that he in oz⸗ 
der to execute his Warrant, went into the Pariſh of $t. 
Paul Covent Garden, to take ſeveral to aftift him therein; 
and then they find, that St. Paul's Covent Garden hath a Con: 
ſtable of its own; and then they find, that the 8th of March 
in the 8th of the Queen, the ſain Samuel Bray being in St. 
Paul's Covent-Garden, did remain there to execute the ſaid 
Warrant; and that Anne Dekins was in the Street, be⸗ 
tween the Play-houſe and the Roſe-Tavern, whom Samuel 
| my did know and believe to be a diſozderly Toman ; and 
_ that he did then and there take her into His Cuſtody, with 
an Intent to carry her to the Kound-houſe ; and that the 
ſaid Bray had fozmerly taken her up; and then they find, 
that the ſaid Anne Dekins, the laid 8th of March, did not ail 
that Day misbehave herſeif; and that Bray had not any 
Warrant to take her tp. VV | 
And then they find, that Jeremiah Tooley, Archer and 
Dawſon, Did meet the ſafd Bray with the ſald Moman in 
his Cuſtody, in another Place in St. Paul's Covent Garden; 
and that the thꝛee Pziſoners were Strangers to the ſaid 
Anne Dekins, and unknown to her ; and that they, to deliver 


the ſaid Anne Dekins out of Bray's Cuſtody, aſſaulted — 
I, | 38 i 
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with their Swozds dzawn; and that the fame Samuel Bray 
ſhewed them his Conſtable's Staff, ſaying he was con- 
cerned in the Queen's Brifineſs ; upon which they put up 
their Swo2ds, and then Bray carried her to the Round- 
houſe. And then they find, that a little Time after, the 
ſaid Tooley, Archer and Dawſon, did again dzaw their 
Swoꝛds, and afſault Bray, to cauſe the ſaid Anne Dekins to 
be diſcharged; upon which Samuel Bray called ſeveral to al⸗ 
ſift him to keep her in Cuffody ; upon which John Dent did 
ſtrike; and they find, that in the Fray Jeremiah Tooley gave 
Dent one moꝛtal Wound, of which he died. The Queſtion 
is, whether this is Murder, oz Danflaughter only ? 

Holt C. J. This Caſe has been much conſidered by the 
Judges of England, and the greater Part are of Opinion 
that this is but Manſtaughter; bur the other five, viz. Tre- 
vor C. J. Blencow, Tracy and Dormer, Juſtices of the 
Common Pleas, and Ward Chief Baron of the Exchequer, 
that this fs wilkul Murder. Sq 

But myſelf, and my Bꝛothers Powell, Powis and Gould, 
Juſtices of the Queen's Bench, and Bury, Price and Lovell, 
Barons of the Exchequer, that this is Manſlaughter only. 

I I think it neceſſary to give an Account of the Reaſons of 

our Opintons, and ſhall firff ſhew the Reaſons of us who 
hold it is Manflaugter only. 88 

The firſt Reaſon that we go upon fs, that this was a 
ſudden Adion, and that it was not done with an intended 
Malice; but the Deſign was to hinder this Woman's being 
impziſoned, and after ſhe was impziloned, to deliver her 
out of Cuſtody : It is plain that there is no pꝛecedent Ma⸗ 
lice, but the Matter was ſudden, and nothing can be in⸗ 
ferred to pꝛove Malice pꝛepenſe, becauſe it was to reſcue 
the Woman from her Impziſonment, which Impꝛiſonment 
will appear not to be lawful. Ik ſe was wꝛongkully impꝛi⸗ 
ſoned, then there was no Wrong done in them to endeavour 

to reſcue her. 4 Co. 40. b. Young's Caſe. 9 Co. 65. Mack- N 
ally's Cate; in both theſe it is ſaid, that ik a Conſtable fs ; 1-6. 33 
Killed in executing his Dffice, that is Murder; but why? H. P. C. 43. 
becauſe he was doing his Duty, which was neceſſary. But 
if he is not in Exetution of his Office, but doing an Aﬀ of 
Pꝛeſumption, yet becauſe he is a Conſtable, will you ſay 
that muff be Murder? No, it is not ſo when he is out of 
the Eretution of his Office, and doing what is contrary to 
his Duty. Foz it is not only rieceffary, that a Conſtable 
ſhould be in the Execution of his Office, and thoſe who 
allit him, but it is allo neceſſary that the Party that cometh 

| | to 
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Queen 


to part them have ſome Notice that he aitts as a Conſtable: 
and co it is adjudged in Keyling 66. Thomſon's Caſe, : 
It is fit fo2 a Conſtable to part an Affray, and keep the 
Peace; and if he comes and bids them give over in the 
s Name, and then he is killed, that is Murder; 

but if he comes and falls in amongſt them, and doth not 


give that Jatimation, o2 if he ſay nothing, then it is but 


HBanflaughter, | | 
The nert Queſtion is, whether Bray was in the Erect: 
tion of his Office? fo2 if he was not, then Dent had nothing 
— do there; and this depends upon the Uerdi# as it is 
AUAe all agree that the Statute found in the Uerdi# doth 
not enlarge the Power of Conſtables, oz make them to be 
otherwiſe than they would have been if the Statute had not 
been made. One of the five which differed from us did ſay, 
(which J confeſs J do not well underſtand) that Bray was 
Conſtable de facto; and J have fince asked him what he 
meant by it? and he told me, it was the Executing the Au⸗ 
thozity as Conſtable made him Conſtable de facto. J agree 
that the Gerdit has found an Uſage Time out of Mind in 
the City of London, fo2 the Conſtable of one Pariſh to ere- 
cute his Anthozity in another, but there is no Title found to 
make Bray Conſtable in Covent-Garden de facto; fo? that is 


impoſſible; fo2 it is particularly found, that the Pariſh of 


Covent- Garden have a Conſtable of their own. Ik a Con⸗ 
ſtabie of one Pariſh have not an Authoꝛity to execute a J20- 


tels out of his Liberty, then Bray, though a good Conſta- 


ble in Weſtminſter, hath nothing to do in Covent-Garden ; 
fo2 it is as though he was not Conſtable any where: It 
may be as well ſaid, that a Conſtable in the City may exe- 


cute his Dffice at Kenſington. 


But ſuppoſe that he was a Conftable in Covent-Garden, 


and he ſeeing this Woman, whom he had fo2merly taken 


into his Cuſtody, and conſidering the Place where ſhe was, 
takes her up as a diſozderly Perſon; whether the Conſtable 
can do that? J think he cannot; and that by ſuch Taking 
he acts not as Conſtable, but as an Opp2eſſoz2. A Conſta- 
ble, that as out of the Limits of his Jurisdiction, and out 
of his Office, muſt be taken as an Oppzeſſoz. And ſo much 
the other five agree, that the Conſtable did at without any 
Authozity in taking up this Woman ; he took her up fo? a 


- diſozderly Perſon, but though he took her in Cuſtody befoze 


as an ill Perſon, yet it is expzeſly found, that this ay 
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he had taken her up befoꝛe. 


It is not a Conſtable's ſulpedting a Man to do an evil 


Thing, that will entitle him to take him up, but there muſt 
be ſome Fai done; as ik there is a Felony committed, any 
Perſon then may lulpect another, and take him up, but 


then he muſt ſhew in certain ſome Cauſe of Suſpicion, and 


that Cauſe is traverſable, and ſhall be determined on an 
Action of falſe Jmpziſonment, 2 Inſt. 52. It is a hard Caſe 
if the Liberty of the Subject ſhall depend upon the good 
Opinion of the Conſtable. At the Trial, when it was put 
upon him, he could not give any Reaſon why he took this 
Woman up, but only becauſe he had taken her up bekoze. 


Do you think that it is fit that a Subject of England ſhould 
be taken up in this Manner? So that now the Queſtion is, 


whether they had not a ſufficient Pꝛovocation: J take it 
they had. Ik a Pan is oppꝛeſſed by an Officer of Juſtice, 
under a mere Pꝛetence of an Authozity, that is a Pꝛovo⸗ 
cation to all the People of England.  Cro: Jac: 296. which 
is alſo in 12 Co. 87. the Caſe was this; Two Boys com: 
bating together, the one was ſcratched in his Face, and 
his Noſe voided a great Quantity of Blood, and in that 
Plight he ran thzee Quarters of a Mile to his Father, who 
ſeeing his Son abuſed, and the Blood run from him, and 
his Clothes and Face all bloody, he took in his Hand a 
Cudgel, and ran thzee-Quarters. of a Mile, where the o⸗ 
ther Boy was, and ſfruck him upon the Þead, upon which 
he died; and this was held but Banflaughter. 146 
And in 12 Co. there is likewiſe this Caſe: Several Men 
were at Bobols together, and two of them fell out, and 
quarrelled the one with the other, and a third Man who 


was by (who had not any Quarrel) in Revenge of his 


Friend, took up one of the Bowls, and ſtruck the other 
with it, of which he died; there it was adjudged but Man⸗ 
ſlaughter, becauſe it happened upon a ſudden Motion, in 
Revenge of his Friend. Much moze in this Caſe, where 
the Liberty of the Subject is invaded, under the Pꝛetence 
of an Authozity. Though he was a Conſtable, yet he er⸗ 
ceeded his Power. ; 
There was a Caſe quoted which was 13 H. 7. pl. 10. 
In Treſpaſs ok Aſſault and Battery and Jmpziſonment at 
Dale; the Defendant ſaid that A. held a Houſe fn the ſame 
Vill of Dale, and entertained ſuſpicious People; and that 
the Plaintiff oftentimes reſozted to the ſame Þouſe ſuſpici- 
ouſly with Women of evil * by which B. ang 
| | 6 ps, e 


ſhe had done no Crime; and he took her up then, becauſe. 
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the ſanie Vill, came to the Detendant, and pꝛaped him to 
aſliſt him in arreſting the Plaintiſf, ta find Surety fox his 
good Behaviour; upon which the Defendant came with the 
laid B. at the hour of twelve at Might, and hin: found: ſul. 
piciouſſy at the ſame Place, and there taok him, and kept 
him in Cuſtody; which is the lame Aﬀſault, 8c. fo2 which 
the Plaintiff has brought this Ackion; and this was held 
to be a good Juſfffication. This Caſe is good Law; fo: 
he was a Perſon of Authozity, and here the Matter was 
committed in his own Utew. A Conſtable may arreg a 
Man that bzeaks the Peace in his Giew, but if it be 
done ont of his Giew, he cannot. Pe cannot take a Bond 
fo2 the Bzeach of the Peace, if it fs not b2oken in his 
Utew. 3 Cro. 375, ji x 
As to the Matter of lewd Women, J know not why they 
take the Liberty to lay Hands upon them as they are wajk: 
ing, when they ſee nothing, but only ſuſpet# them to be 
lewd and difozderly. It is true, there is an Authozity by 
the Statute of Jac. to ſend them to the Þouſe of Corec- 
tion, but not without Warrant, which Bray wanted in this 
Caſe : And the Conſtable is to bꝛing them befoze a Juſtice 
of the Peace, and not immediately to take them to Pꝛiſon, 
as Bray did here, and ſo make himſelf a Judne. 
J will now conſider why the other five differed from us. 
Four of them agree that he had not any Authozity; but one 
of them is of Opinion, that when Bray the Conſtable ſpoke 
to them, and laid he was concerned in the Queen's Buſt- 
neſs, and ſhewed them his Staff, they ought to have de- 
ſiſted. But J never knew that a Conſtable's Staff had ſo 
much Efficacy, when the Conſtable himtelt had no Authozity, 
and when he was in the Mrong. þ W 
Ok the other fonr that differ from us, two of them hold, 
that though this was a wꝛongkul Ack, yet it was not a Pꝛo⸗ 
vocation to theſe Soldiers, becauſe they were Strangers. 
They agree, that if they had been Relations, Servants, 
02 Friends, that might be a Pꝛovocation; but here they be- 
ing Strangers, it was not, fo2 they had nothing to do in 
the Batter. A Servant fo2 a Maſter, a Friend fo? a Friend, 
a Relation fo2 a Relation, fs allowed to have a fufficient 
Pꝛovocation. J would fafi know, when a Man is con- 
cerned fo2 the Laws of the Land, and foz Magna Charta, 
whether that is not a Pꝛovocation? Jf you will look into 
10 Co. the Caſe of the Marshal, you will find that any 
Man that uſurps upon a Jurſsdifion, and oppꝛeſſeth a Man, 
he is an Offender againſt Magna Charta. Now here —— 
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dturputian upon a- Jurisdiſtion, becauſe Bray took” this | 
Woman up upon a bare Suſpicion that ſhe was lewd., and 
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is not that againſt Magna Charta? 
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Special Uerdick, as here, which found, That John Berry, 
and two others with him, had de facto, but without a Mar- 
rant, impzeffed a Man whoſe Name was unknown, to 
ſerve in the Dutch Wars; that thereupon the Man un- 


known being impzefſed, he with the ſaid John Berry and 
two others, went to Cloth-Fair; and the ſaid Hopkin Hug- 
get and thꝛee others, walking in Smithfield, and ſeeing Ber- 


ry and the two others, with the Man impreſſed, going into 


Cloth-Fair, inſtantiy purſued them, and over-took Berry 


and the other two, with the pꝛeſſed Man, and requiring to 
ſee their Warrant, Berry ſhewed Hopkia Hugget a Paper, 
which he laid was no Warrant; and immediately Hopkin 
Hugget dꝛew his Swo2d to reicue the Han impꝛeſſed, and 


thzuſt at Berry, upon which Berry and the two others dew 


their Swozds, and they fought ; whereupon Hopkin Hugget 
gave a Wound to Berry, whereof he immediately died: 
And this was held but Mantlaughter. And it is there 
judged, that if 4 Man is arreſted, g2 reſtrained krom his 
Liberty, although he is quiet himſelf, pet it is a Pꝛovoca⸗ 
tion to all the People of England, not only his Friends, 
but Strangers, fo2 common Humanity's Sake, to endeg⸗ 
vour his Reſcue; and if in ſuch an Endeavour to reſcye 


Wow »>- 


e take it that we have a larger Authoꝛity fo2 us. 
18 Car 2. in Hugget's Caſe, in Keyling 59. upon a 


they kill one, this is not Murder, but Panflaughter only. # 


This Caſe was as ours is, a Special Gerdict, which 
came befoze all the Judges, and there four of the Judges 
held it to be wilful Murder, fo2 the ſame Reaſons as kaur 
of theſe do now; but the other eight held it to be but Man⸗ 
flaughter; becauſe the Subjeck is wꝛongkully reſtrained of 


his Liberty, and there is a Pꝛovocation to all Men to en- 


deavour his Aſfliffance : Mhere there is a Utolence uſed to 


reffrain a Man from his Liberty, that can be but Man⸗ 


ſlaughter. And thoſe four who differed, gave Judgment 

8 to the Opinion of the eight, and allowed him his 
' Clergy, | . 

Now, how doth that Caſe differ from this? They ſay 
there was a Fighting by the Pꝛels⸗Maſter; but doth that 
make an Alteration ? No, it is the wzongful Jmpziſonment 
that makes the Alteration, if any there be. It a Man 
without any P2ovocation dꝛaw his Swozd upon another, 
and then the other dzaw his Swozd, and is killed, - is 

1 | urder, 


= 


Myer; as was the Reſolution in the Lozd Morley's-Caſe, 
„„ ns: 33 e eee, 
They ſay it could not be a P2ovocation to the Pꝛitoners, 
becauſe they knew not that ſhe was illegally arreſted. But 
ſurely, a Pan muſt not loſe his Life foz his Tgnozance, 
when hs happens to be in the Right. Cro. Car. 271, Sir 
H. Ferrar was arreſted by a Warrant that named him 
Knight, whereas he was a Baronet; his Servant kills 
the Bailiff; this was adjudged Manſlaughter only, becauſe 
the Warrant was ill. 8 : | 
Jam as much fo2 a Refo2matſon as any one: But in a 
legal Map, foz, ; tie 4 | 
= — Vir bonus eſt quis? | e 
Qui conſulta Patrum, Qui leges, Juraque ſervat. 
It was adjudged only Wanſlaughter. | | 


* 


N A M E. 
Holman verſus Walden. Hill. 2 Ann. 


01.) N Atﬀton of the Caſe againſt the Defendant B. W. he 
1 Salk. 6. pleaded in Abatement, that he was baptized by the 
= ws Name of John, & per nomen & cognomen de J. W. al- 
=*. ways was known and called; without that, that he 
was called o2 known by the Name and Surname ok B. W. 
On a Demurrer, it was inſiſted, that the material Part of 
the Plea was the Name of Baptiſm, and he could not 
have another Name; therefoze the Traverſe was needleſs 


and frivolous. | E 1 895 73 

1Inſt. 3. Holt C. J. One may have a Nomen & Cognomen that 

| oy Jac: 555 never was baptiſed; and a Perſon may be baptiſed by the 
$99, = Name of A. and confirmed by the Name of B. as Sir Fran- 


2 Roll. 135, cis Gawdy was, not that J think the firſt Name ceaſed : 
3 And J think it would not be a ſufficient Anſwer fo2 the De⸗ 

ö : Show. 298. kendant to ſay, he was baptiſed by the Maine of J. unleſs 
| he averred alſo, that he was ever called and known by that 
5 Name. But ſuppoſing it had been an Anſwer ſufficient 
{ol 34 without moꝛe; yet ſaying he was baptiſed, &c. was only 
4 an Inducement, which is waved by the Traverſe ; and then 
the Effect of the Plea is, that he was never called p Poa 


4 


E 
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Name of B. W. "And here the Traverſe is ne and 
likewiſe the Inducement. 
Judgment to A hram over. | : 


Lepara vere Sir John Germaine. Paſch. 2 Ann. 


* Aſſumpſit, t, the Plaintiff ſued the Defendant by en (2. 
Name of ]. G. Knight; to which he pleaded, that he . 23% 
was a Knight and Baronet ; and the Queſtion was, Whe- * 
ther Baronet was a neceſſary Part of his Name, to ſup- 
Holt C. J. The title Baronet is an eſſential Part of a 
an's Name, becauſe tis a Dignity, and whether it be 
created by Act of Parliament o2 Letters Patent, tis Part 
of his Name; as in Caſe of a Duke, Marquiſs, Uiſcount Lill. 34- 
02 Baron: Though as to this laſt Name, there is a — 
rence between a Baron by Tenure, and by Patent; fo2 in 
the firſt Caſe, Baron is not a Name of Dignity, but the 
Baron by Letters Patent is a Dignity, and Part of his 


The King verſus Biſhop F Cheſter & al. 


HE Defendant in a Quare Impedit, pleaded a Gzant C 3. 
made to W. T. Armigero, poſtea Militi, who granted 3 Salk. 256. 
it to him; on Oyer of the G2ant, it appeared to be to 
Sir W. T. Knight: Plaintiff demurred; and one Judge 
was of Opinion, it might be the ſame Perſon, foꝛ he might 
have ſuch a Name by Reputation. 
By Holt C. J. A Gꝛant to W. T. Eſq; by the Name of 
W. T. Ant. cannot be good, becauſe Knight is a Name of 
Dignity, and as much his Name as the Name of Baptiſm; 
and if he might have ſuch a reputative Name, he ought to 
have pleaded it lo: But Knight, which is a Title confer- 
red ft the King, cannot be a Name in IE for 
there is no Foundation fo it, 


Qide Additions. 


Gaſes W. 3. 
562, &. 


F arreſl. 9. 


_ 


Ne exeat Regnum. 


Nailor's Caſe. Mich. 13 W. 3. 


— 


Chancery to the Sheriff ot London, to hold him 

4 to Security not to leave the Kingdom without 
Licence; and a Habeas Corpus being moved foz, in onder 
to charge him with an Action in this Court; Brotherick ob⸗ 
jetted, that he could not be turn d over to the Barſhal, fo2 


TE was a Piſoner in the Counter ko: Want of 
Bail, and a Ne exeat Regnum Direfted gut of 


then the Sheriff ok London could not obey the Mandate of 
the Ne exeat Regnum, viz. to detain in Cuſtody till he found 


Sureties, 8c. The Sheriff, upon Default of Sureties, is 
to carry him to the common Gaol, there to be ſafely kept 
till he voluntarily give Security; and this is to be certiſien 
by the Sheriff into Chancery. XAT: 
Holt C. J. Suppoſe he had been in the Sheriff's Cuffs: 
dy, by a TUrit of this Court, at the Time of the Ne exeat 
Regnum coming to him, as you would have it, he cannot 
be removed out of his Cuſtody; ſo that the Writ would be 
a Kind of a Sanfuary to him. It is true, if the Sheriff 
take the Security, he ought to certify it into Chancery; 
and it is true, it is out of the Sheriff's Power, by the 
Removal, to detain him, oz take Security; but we may 
keep him in our Cuſtody till he find Security, and ſo there 
will be no Wiſchief, EH GE i: 
Holt C. J. The UWlrit of Ne exeat Regnum ought not 


to be granted, but upon great Reaſon and Examination; 


otherwiſe a Homine A may lie. As Merchant 
Strangers map be pꝛohibited from coming into England, 
by the ſame Reaſon the King's Subjects may be reſtrained 
from going out of the Kingdom; and koz that Purpoſe 
this Crit of Ne exeat Regnum was framed, which is 
grounded upon the Common Law, and not given by any 
particular Statute. And here it is ſaid, that the Crit 
Ne exeat regno is rarely had, and that on particular Rea- 


ons, and fo? particular Purpoſes, to pꝛohibit a ſingle Per- 


ſon from departing the Kingdom; and not a great many 
Hen going a Uoyage, &c. foꝛ which an Embargo is moꝛe 
pꝛoper. A Ne exeat Regnum was granted to ſfay = — 
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tendant krom going to Scotland; fo2 tho' that is not out of — 702. 
the Kingdom, yet it is out of the Reach of the Pꝛocels eb 
our Courts, and within the ſame Biſchlef. * pres 
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smith verſus Browne and Cooper. 


1 

111 
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N an Indebitatus Aſſumpſit the Plajntiff declared fo? z Salk, 666. 
201. fo2 a Negro ſold to the Defendant, in the Pa⸗ 
riſh of the Bleſſed Mary of the Arches, in the Card 
_ of Cheap: There was a Uerdit fo? the Plaintiff, and 
Motion in Arreſt of Judgment. 
Holt C. J. As ſoon as a Negro comes into England, 
he becomes free; and one may be a Uillein in England, but 
not a Slave: Pou ſhould have averred in the Declaration, 
that the Sale of the Megro was in Virginia, and by the = vent. 4. 
Laws of that Country Negroes are ſaleable; fo2 the Laws 3 Mod. 161. 
of England Do not extend to Virginia, and we cannot take 
Notice of their Law but as ſet fozth: Therekoze he o2der- 
kd the Plaintiff ſhould amend and alter his Declaration, 
that the Defendant was indebted to him ſo much, fo2 a 
Negro ſold here at London, but that the ſaid Megro, at 
the Time of the Sale, was in Virginia; and that Me⸗ 
groes by the Laws aud Statutes of Virginia may be ſold 
„ Powel J. Jn a Uiflein the Owner has a P2operty, but 
tis an Inheritance; the Law takes no Notice of a Negro. 
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Bullock verſus Parſons. Paſch. 4 Ann 5 


moved in Arreſt of Judgment, that the Diſtringas was 
7 with a Blank, and Debiti (the Cauſe of Afton) omit: 
ted, ſo it was a Diſtringas in another Cauſe. On 
the other Side it was urged to be as no Diſtringas, and 
aived by Uerdiff; and that it was amendable, Hob. 246. 
2 Cro. 528. The Court made two Queſtions: iſt, Whe- 
ther the Judge of Niſi prius had Authozity to try this Illue. 
2 - Et per Holt C. J. His Authozity is not by the Diſtringas, 
23S but by the Commiſſion of Afſize; koz the 13 E. 1. c. 30. 
gives the Trial by Niſi prius befoze Juſtices of Alle; 
at firſt theſe Trials were had upon the Venire facias; and 
the Clauſe of Niſi prius is by the 13 E. 1. c. 30. oꝛdered 
to be inſerted in the Venire. Theſe Trials continued to be 
upon the Venire till 42 E. 3. c. 11. which requires, that the 
Names of the Juro2s be firſt returned into Court. By 
this AX two Inconveniencies were remedied. 1ſt, The 
Party might be pꝛepared to make his Challenges: And, 
2dly, The Dekendant was pꝛevented by this Means to caſt 
an Eſloin at Niſi prius, which was uſed frequently bekoze. 
zdly, The Court held no Diſtringas, oz the Want of a Di- 
ſtringas, to be afded by a Uerdi#; but an ill Diſtringas was 
not: And remembered a Caſe wherein Saunders, of Counſel 
at the Bar, dꝛopped the Diſtringas out of his Hand, that he 
might Want a Diſtringas, which would be atded, and not 
keep and ſhew an ill one, which would be naught.- Alſo 
they held it amendable, and gave Judgment pro Quer. 


2 Salk. 454 T Debt. Akter Uerdi# ko: the Plaintiff, Gz. Eyre 


. | Nolle 


Nolle Proſequi. 


Goddard ver ſus Smith. Mich. 3 Ann. 


Ction of the Caſe koz indiding him malicioufly of Mod. Cafes 

| Barretry, ſetting fozth, that he was debito 21, 262 

modo inde Exonerat'; and at the Trial, to pꝛove 
it, he pꝛoduced a Nolle ulterius proſequi by the 
Attozney General. | 

Holt C. J. J doubt whether this Evidence will maintain 
the Declaration; to2 the Entring a Non Prof. is only put- 
ting the Defendant Sine die, and ſa far from diſcharging 
him of the Offence, that it doth not diſcharge any further 
Pyoſecution upon that very Jndi#ment ; but notwithſtand⸗ 
ing new Pꝛocels may be made out upon it: A Nolle pro- 
ſequi cannot be pleaded to a new Jndifment fo2 the ſame 
Crime; and it would be unreaſonable to allow a Man that 
gets off by a Nolle Prof. to maintain an Aﬀton fo2 a mali- 
cious Pꝛoſecution. And he ſatd, he had known it thought 
very hard, that the Attozney General ſhould enter a Nolle 
proſequi upon Jndf#ments, and that it began firſt to be 
pꝛactiled in the latter End of King Charles the Second's 
| _ but that on Inkozmations it had been frequently 

our. 

Harcourt, Maſter of the Office, upon Search of Pꝛece⸗ 
—— there never has been any Pꝛoceedings after a Nolle 
proſequi. = | 
But per Cur': The Afton doth not lie. 


Non Compos. See Infants, 


NOTICE. 
Lane and Tenoe. Mich. 5 W. & M. 


of poo2 Paifoners, the Ac required, 


sxian. 362. Per Holt C. J. T a Plea upon the Acts of Diſcharge 


Hill. 8 W. z. 
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that Notice be given to the Cre: 

1 dito2s, &c. that he intends fo take 
Benefit of the Aﬀ, and that he ſhall be diſcharged again 
ſuch Creditozs to whom he gave Notice; but he ſaid, it is 
not ſtiffitient in his Plea to ſay, that he had given Notice 
to the Plaintiff in the Adlon in which he pleads ſuch Plea . 
bit he dught, accoꝛding to the Act Car. 2. to aver, that he had 
niven Motite to the Patty at whoſe Suit he was commit: 
ted, tho' he be not Plaintiff; fo2 this is erpzeſly required 


— 


Holt C. J. It you have not regular Notice of Trial, 
pet if vou male Defence, and do not depend on that, you 
cannot akter take Advantage of it. 5 


9 * 2 
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NU SAN CE. 
Arnold werſus Jefferſon. Mich. 9 W. 3. 
Jt was held by T this Caſe, that an Alle of Nuſance, 


Holt C. J. 02 Quod permittat, &c. Quare erexit 
quædam Adificia is good, fo2 there 

| 5 may be a Building without a pꝛopet 
Name. One who had an Þouſe and Lights Time out of 
Mind, the Neighbour and Owner of the next Field built a 
Shed, which ſtopped the Lights, and then he made a 
Leaſe thereof to another, againſt whom the Plaintif'' 
bought an Action fo2 this Muſance : And adjudg'd, that 
altho' he might have Allie againſt the Builder, yet he can- 


not have an Action againſt his Leſſee, becauſe it _ 
5 . | 
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late in him to pull down the Shed ; but the Plalntiſt | 
may ſtand on his own G2ound and abate the Nuſance. 
And if a Man have a Way over the Land of another Per- 
ſon, and he ſtops that Way, and then demiſes the Gꝛound; 
Akttion lies againſt the Leſſee, fo2 continuing this Nuſance. 
Though Stopping of Lights is a Nuſance, the Stop- 
ping a Proſpett is not. 


Ar Niſi prius coram Holt C. 5. Anonymus. 
Mich. 11 W. 3. - 


NE was indifed fo2 a Nuſance, fo2 keeping ſeveral ( 2.) 
Barrels of Gun-powder in a Houſe in Brentford Cafes W. 3. 

Town, ſometimes two Oays, ſometimes a Werk, till he *** 

could conveniently ſend them to I. ondon. 

Holt C. J. To ſuppozt this Jnditment, there muſt be 

apparent Danger, oz Miſchief already done. 2Dly, Tho 

the Defendant had done thus fo? fifty o2 ſixty Pears, yet if 

it be a Nuſance, Time will not make it lawful. 3 dly, J 3 

at the Time of ſetting up this Houſe in which the Gun- 

powder is kept, there had been no bpoules near engugh to 

be pꝛejudiced by it, but ſome were built ſince, it would be 

at the Peril of the Builder. 4thly, Tho' Gun-pgwder be 

a neceſſary Thing, and fo2 Defence of the Kin dom, yet if 

it be kept in a Place dangerous to the Jnhabitants 02 

| Paſengers, it will be a Nulance. 


The King atk Wharton & al. Paſch. 1 3 W. 3. 


Tarn fo2 Riot; the Cauſe of the Riot was the 0 3. 

Right of a p2ivate River, — 
Holt C. J. If a River runs contiguauſiy between the 8 

Land of two Perſons, each of them is Owner of that 

of the River which is next his Land of common obt; 

and may let it to the other, oz to a Stranger. 2dlp, Tf 

one ſees his Neighbour ereting a Thing which will be a 

Nuſance, he cannot abate it till it become an actual Nu- 

ſance; ſo the Maxim of præſtat cautela quam medela holds 

not in this Caſe. 3Þly, If one has a Liver, and ko 
Want of Scomeing it the neighüguting Kann is overfiawn, 

he is 64diftable fo2 it. 
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_NUSANCE. 


mw Roſwell verſus Prior. Mich. 13 W. 3. 


Mod. Caſes 


116. 


I Mod. 55. 


Hob. 131. 


2 Lev. 194. 


1 Vent. 274. 


(5. 
1 Salk. 36 


Ction on the Caſe, fo2 Stopping the Plaintitf's 

A Lights; and the Plaintiff declared, that he was pol⸗ 
ſeſſed of ſuch a Meſſuage, fo2 a certain Term of Years, and 
had and ought to have ſuch Lights thereunto: Jt was a 
3 whether this was good, without ſaying antient 
Holt C. J. Where a Man has a vacant Piece of G2ound, 
and builds a Houſe thereon, which has very good Lights, 
and he lets this Houſe to another; if afterwards he build 


upon a cotitiguous Piece of Land, oz lets the Land to one 


who buiivs thereupon, to the Nuſance of the Lights of the 


firſt Houſe ; the Leſſee upon the firſt Leaſe ſhall have his 
Afton of the Caſe againſt ſuch Builder, &c. fo2 the Houſe 
was granted to him with all the Eaſements and Advan⸗ 


tages then belonging to it: And it was agreed, that koz⸗ 


merly the Way was to declare of antient Lights, and an- 


tient Meſſuage; but now that Courſe was altered. 
8 Salk. 459. 


O. 


1 Salk. 12. 
Mod. Caſes 


311. 


This was after Uerdif fo2 the Plaintiff, on a Motion 
in Arreſt of Judgment; and Salkeld ſays, the Court ſeem- 
ed to think this Declaration would not have been good up- 


on a Demurrer. | 


Tenant werſus Goldwin. Mich. 3 Ann. 


N Caſe, The Plaintiff declared, That he was poſſeſſed 
of a Meſſuage, and in a Cellar, Part thereof, was 
wont to lay Coals, Beer, &c. That the Cellar joined to 
the Defendant's Yeſſuage, and by a Mall, which the De- 
fendant debuit reparare, was ſeparated, and defended from 
the Defendant's Pꝛivy; and that fo2 Want of Repairing, 
fœditates & ſordida forice prædict. in Cellarium ipſius quer. 
fluebant, &c. There was a Judgment by Dekault, and Da- 


mages upon the Writ of Inquiry. 


By the Chief Juſtice and Cur, Juvgment tun the pn 


Nat. Ber. Holt C. J. It is the Dekendant's Wall, and the De⸗ 


127. 


9 Co. Ale- 
red's Caſe. 
Poph. 170. 
Hutt. 136. 


x Sid. 167 


U 
0 


kendant's Filth, and he is bound of common Right to keep 

his Wall, ſo as his Filth may not damnify his Neighbour; 

it is a Treſpaſs on his Neighbour ; as if his Beaſts ſhould 

eſcape, oꝛ one ſhould make a great Heap on the —_— 
: | | 
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his G20und, and it ſhould tumble and roul down upon his 2 Keb. == 
Neighbours. The Caſe may be ſuch, that the Defendant 29%; Ces 
may not be bound to repair; but then upon the Wozds de- 1 Bulk. 116. 
bet reparare he muſt be achuitted upon the Trial. Ik A. 
has two Houſes, and the Houſe of Office of one is contt- 
guous to the Cellar of the other, but defended by a Mall, 
and he ſells this Þonſe with the Houſe or Office; the Uen- 
dee muſt repair the Mall. So if he keeps this, and ſells 
the other, he himſelf muſt repair the Mall of the Houſe of 
Office; fo2 he whoſe Dirt it is, muſt wo it that it _ 
not Treſpaſs. 
See the Book at large. 


AA 
Davis and Carter's Caſe. 


Avis and Carter ſtood in the Pillozy, and the Court = Selk. 461. 
would not allow their Affidavits to be read, 0 es. 
Hill. 7 W. 3. B. R. But Mich. 4 Ann. B. R. a TE ow 1 
| Motion was made to ſet aſide a Judgment foz * * 
Irregularity on the Defendant's Affidavit; and Y2. Whit- 8 
_ objefed to the Reading it, becauſe he was convit of 3 Salk. 4” 
derjury. 
Et per Holt C. J. Muſt he therefoze ſuffer all Jnjurtes, 
and have no May to help himſelf? 
Powell J. Pou ought to have the Recozd of Convitton 
in yotir hand, when you make this Dbjeftion. — 
But per Holt C. J. If he * it would: 2 nothing t to 
the Nn | 
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2 Salk. 462, 
463. 
Cro. Car. 1 16. 
Moor 864. 
2 Bulſt. 241. 
Lutw. 422, 
423 · 8 

2 Jones 58. 
-Y \* vnal. | 
110. 


OBLIGATION. 
Cromwell werſus Grunſden. Paſch, 10 W. 3. 


N Debt upon an Obligation, the Plaintiff detlared 
Quod cum Robertus Erlin, primo die Julii 1674. per 
ſcriptum ſuum obligatorium conceſſit ſe teneri & firmiter 
obligari in Quadragint. libris, &c. Et profert, &c. cu- 

jus dat. eſt eiſdem die & anno. Upon Non eſt factum pleaded, 
the Jury found, the Oefendant made a Deed in hæc verba, 
and that was in premid. vigin. in quadrans libris, dated the 
1ſt of July, Anno Regni Car. 2. Millimo ſexcent. ſeptua, qto, 
and ſigned Robert Eriwin, conditioned to pay 20 l. and if 


this be the ſame Deed, & c. Et per Cur. | 


2 Show. 504. 
2 Mod. 285. 


2 Ero. 146. 
Yelv. 65. 
Cro. El. 417. 
Yelv. 105. 
Style 241, 
257. 


5 Mod. 248, 
&c. 


Yelv. 193. 
5 Co. 5. 

2 Ro. Abr. 
706. 
Farreſl. 38. 


iſt, The Uariance between the Name ſigned, which is 
Erlwin, and the Name in the Dbligation, which fs Erlin, 


is not material; becauſe ſiibferibitig is no eflential Part of 


the Deed, ſealing is ſufficient. 5 
2dly, The Mos in premid. vigin. and alfſo the Anno 
Regni Car. 2. Millimo ſexcent. ſeptua. qto are void fo2 Jn: 
ſenſibility, and the Reff are Senſe without them. 
- 3dly, The Moꝛd quadrans had been void and inſenſible if 
it ban ſtood by it felf, but ſince ft has Relation to the 
Condition, it ſhall be explained by the Condition, to fignify 
40 l. there being ſomewhat like quatuor o2 quadragint in it. 
Hob. 119. Quamquegenta fo2 500 J. Yelv. 95. Cro. Car. 147. 
Cro. Jac. 206. 1 Brownl. 62. 2 Rol. Abr. 146, 147. Hob. 19. 
doubten, 2 Jones 48. 1 Cro. 416, 418. 2 Cro. 338. . 
10 8 An impoſſible Date is no Date, and where there 
no Date the Plaintiſf nevertheleſs muft declare of it as 
made at a certain Time, and it is better to reſt there, 
without cujus dat. eſt eiſdem, &c. oz gerens dat. eiſdem; if the 
Declaration had been gerens dat. it had certainly been 
naught ; becauſe that could refer only to the erpzeſs Date; 
but being cujus dat, they would intend it of the real Oate, 
which is of the Delivery. Vide 2 Yelv. 193. 


4 | | Occupant 


— — 


Occupant and Occupancy. 


Oldham werſus Pickerin  Paſch. 8 W. 3. TT 
| Not. 3Þ - = 


Caſe was, A. (who had Lands limited to him during 1 

the Life of B.) died Inteſtate, and the Plaintiff took * 464. 
out Adminiſtration, B. (the Ceſtuique vie) being till 
Living; there were Aﬀets ſufficient, beſides this Eſtate 
pur auter vie, to pay all Debts, &c. The next of Kin to the 
Inteſtate libeHed in the Spiritual Court again the Admi- 

niſtratoꝛ, to have this Eftate pur anter vie diſfributed. 

Per Curiam: Such an Eſtate ſtill remains a Freehold, 
and the Adminiſtrato2 is Tenant of ſuch Freehold, againſt 
whom the Præcipe muſt be bꝛought if a Common Recovery 
ſhould be had of the Lands; the Deltgn of this Statnte 
was only in Reſpef to Creditozs, to make an Eſtate pur 
anter vie Aﬀets fo2 Payment of Debts, and fo2 that End 
only the Adminiftrato2 is made an Occupant, but in all 
other Reſpeffs the Quality of the Eſtate remains the 
ſame as it was befoze at Common Law; and the 
— Court never had any Jurisdifion in Cafes of 


T Prohibition, upon Demurrer to the Declaration, the ( 1.) 


Oldham verſus Pickering. Mich. 8 W. 3. The 
N Attachment ſur Prohibition, Thomas Oldham, being (2. 
ſeiſed of a Beſſaage in the County of Cheſter, ts him % ⸗T]O: 
and his Alligns fo2 thee Lives, died Inteſtate, without . 
Childzen, leaving only Anne Pickering his Siſter. Admini- 
tration was committed ts Margaret Oldham, the Plaintiff 
whom the Defendant now lues in the Spiritual Court of | 
Cheſter ko: Diſtribution, and to exhibit an Jnventozy, 
which the exhibited, and omitted thereout the Enate pur 
auter vie; the Duiefffon was, Thether an Etkate pur auter 2 Salk. 4:5, 
vie be not viſtributable in kike Manner as Jnteftate's Goods Xe, 3 
and Chattels are, accozding to 22 & 23 Car. 2. by Fonte of S. c. 
29 Car. 2. C. 3» which enafts, That al Eſtate -pur 8 — 
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OFFICES 


ſhall be deviſable; and if no Deviſe thereof be made, the 
ſame ſhall be chargeable in the Hands of the heir, if it 
ſhall come to him by Reaſon of a ſpecial Occupancy, ag 
Aﬀets .by Diſcent; as in Caſe-of Lands in Fee-ſlimple . 
and in Caſe there be no ſpecial Occupant thereof, it ſhall gg 
to the Executoꝛs oꝛ Adminiſtratozs of the Party that had 
the Eſtate thereof by Uirtue or the G2ant, and ſhall be At: 


| ſets in their Hands. 


The whole Court, viz. Holt, Rokeby, Turton and Eyre, 
unanimouſly gave Judgment, That the Pꝛohibition ſhould 


ttand. 


— — — — — „— et ee, * * 
» 0 — 


C1.) 
3 Lev. 288. 


The King and Queen againſt Manlove, Warden 
of the Fleet, in Chancery. Mich. 2 W. & M. 
T was found by Inquiſition, on a Writ iſſued out ok 
Chancery, that the Mardenſhip of the Fleet is an 
antient Office, and the Warden, an antient Officer, 

who Time out of Mind has had the Cuſtody of all 
Paiſoners committed by the Courts of Chancery, Common 
Pleas and Exchequer, and that the 19th of March, 1689. 
Richard Manlove was, and yet is Marden of the Pꝛiſon of 
the Fleet, and that ſuch a Oap he voluntarily permitted 
Nicholas Stephens, in Execution, in his Cuſfody, to. Eſcape, 
and that at another Day he voluntarily permitted Henry 
Slaughter, alſo in Execution, to eſcape, and found divers 


other Disdemeanozs by him committed in the ſaid Office; 


and all this was done at the Pzoſecution of one Colonel 


Layton, with Intent to pzocure a G2ant of the Office by the 
King to himſelf, to which Inquiſition divers Exceptions 


were taken; but the Pzincipal was, that 'twas not found 
by the Inquiſition, what Eſtate Manlove had in the Office; 


fo2 altho' thoſe two voluntary Eſcapes were agreed to be a 


Foxfeiture of the Office; yet if the Fee of the Office be in 
another, and Manlove has only-an Eſtate fo2 Life, as the 


Truth is, the Fozkeiture of Manlove is only a: Forfeiture = 


of an Office fo2-Life,-and that is to him in the Reverſion, 


and not to the King. 39 H. 6. 32. Poph. 119. the Caſe 1 
3. : % : 8 | [4 


4 | | 


— = F * r ; _ : 


a -* 


. 


the Earl of Pembroke; and ſo was the Caſe of the Lady 
Broughton lately, who had the Cuſtody. of the Pꝛiſon of the 
_ Gatehouſe at Weſtminſter, - under the Dean and Chapter; 

who being convicted of a Fozfeiture befo2e Hale, twas reſol- 
ved by him and all the Judges of B. R. that the Fozfeiture 

belonged to the Dean and Chapter, and not to the King; 
and of that Opinion was the now Lord Keeper, and the 
two Juftices Holt and Pollexfen, whom he called to his AC: 
ſiſtance, and quaſhed the Inquiſition. | 


The King and Queen werſus Larwood. Paſch. 
6 W. & M. 1 


| Pon an Infomation exhibited againſt the Defendant, ( 2. ) 
fo2 refuſing to take upon him the Dffice of She- Carthev 306, 

riff of the City of N. The Defendant being a Diſſenter, lag. 514. 
pleaded the Statute 13 Car. 2. by which tis enaﬀed, that a 
Perſon eleffed into any Dffice in a Co2pozatton, ſhall be 
ſuch as within one Pear befoze hath taken the Sacrament, 
accowing to the Church of England, oz elſe the Election 
ſhall be void; and averred that he had not taken the Sa- 
ctament, &c. wherekoze his Eleſtion was void. 

Holt C. J. and Cur: The Statute of 13 Car. 2. was 
not made in Favour of the Diſſenters, but the contrary, 13 Car 2. c. . 
and was rather to exclude them from beneficial Offices, 2 "pam 
than to eaſe them from Offices of Charge; ſo that this — 
Caſe is not within the Meaning of that Statute, which Co. Li:. 247. 
erempts none from executing o2 ſerving in any Office to 00. 466. 
which he was obliged befoze, being only to qualify him fo2 
etecuting Offices: And the King hath an Intereſt in every 
Subjef, and a Right to his Service, and no Man can be 
exempt from the Dffice of Sheriff, but by Ac of Parlia⸗ 
ment o2 Letters Patent. The Defendant here ſhall not be 
allowed to diſable: himſelf, to avoid this Office; no moze 
than a Man ſhall be allowed to ſay, that he was an Jdeot, 
02 Non Compos, and ſo to avoid an At done by himſelf : 
And where a Perſon may remove the Diſability, as in 
Caſe of Excommunication, he ſhall take no Advantage of 
his Diſability. Indeed if one is diſabled by Judgment to 
bear an Office, he may be excuſed, 

Judgment was given againſt the Defendant, 


a6 | Culliford - 
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Culliford verſus Cardonnel. Hill. $ W. z. 


el an makes a D in an Office of EN 
a A P - 4 epury the Cuſfoms, 


(which Dffice is within the Statute. of 5 & 6 Ed. 6. 
— againſt ſelling Dflices, and making Bonds and Securities 
thereon void) and takes Bond koz accounting fo2 the Pꝛo⸗ 
fits, and that the Defendant ſhall pay him one Half of the 
Mod. Caſes Pꝛulfits of the ,ſaid Office: This Bond is not void by the 


- 234 #35 Statute, no2 is it a coꝛrupt Agreement; fo? tis but refer: 


ving Part of what was wholly his; other wile if it were to 
pay a Sum in G2oſs. Per Holt C. J. 4 
4 Mod.289, The King may grant an Eſtate in an Office to com: 
281. mence in futuro, 02 upon Contingency, which ſhall ariſe out 
of the Inheritance he hath in the Dffice it ſelf; fo; ſuch he 
may have in Point of Intereſt, tho' not in Execution: 
Therefoze the King can grant an Office by May of Rever- 
ſion, to hold after the Death of the firſt Gzantee, 8c. and 
may conſtitute his G2zant in what Manner he thinks fit. 


| Orders of Juſtices. 


Leuſſy verſus Budd. Mich. 7 W. z. 


(1. ) Holt C. J. Þis Caſe ſtands foz the Reſolution of 

| ; — pen Y | 1 the Court. OS = 
423. | II | It is on two O2ders grounded on 
2 Inſt. 653, 2 W. & M. foꝛ Scavengers Rates fo2 


2 el 289. Cleanſing the Street of Newington. One Order ſaith, 


Cro. El. 659, That all-Jnhabitants ſhall contribute to it; the other ſaith, 


84 That thoſe who live on the Pavement ſhall contribute. The 


2Rol. Rep. Queſtion is, which of them is good? | = 
262. e are of Opinion that all the Inhabitants ſhall contri⸗ 
>< 1-10 bute. Fo2 though it may be thought hard that they ſhall 
3 Leon. 208. pap any Thing towards the Pavement who do not live on 
x $id. 215 it, pet the Wozds of the Statute are ſo ſtrong, that it lays 
the Charge on all the Inhabitants without Diſtinfton ; 

and where the Statute doth not diſtinguiſh, we have no 


Power to do it, Now in Newington there is a _— 
7 4 | | that 


Ih e * . — 33 — 1 pe — — 
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that is paved, and a great Part of the Town that is not; 
and there are ſeveral of the Pariſh that line aut of. the 
Town, and yet they are bound all to contribute. Then 
the Penalty of the Scavenger is given to the Overſeers 
generally. pow this would be on the Statute 13 & 14 
ner. 2. we cannot tell; but on this Statute all the Jnhabi- 

tants ought to contribute towards the Cleanfing of the 
Pavement; and therefoze one of the Oꝛders is gaad, and 
the other is bad, and ought to be quathed. 


Inter the Inhabitants of the Pariſh of Chittinſton 
and Penhurſt. Mich. 8 W. 3. 


N Ozder to remove a pooz Perſon from Chittinſton to (2. 
H Penhurſt was quaſhed, becauſe twas not ſaid, that K 475 
one of the Juſtices was of the Quorum. 

Holt C. J. ſaid, That ſome had been of Opinion, that vide rarreſ⸗ 
an D2der was good notwithſtanding this Omiſſion, and per⸗ . 
haps it has been ſo adjudged; but he was of Opinion, "ye 
That this being a ſpecial Anthozity out of Seſſions, it 

ought to appear that it was eraifly purſued. | 


Green and Pope. Mich. 8 W. 3. 


Hmmm ercepted againſt an Owder of two Juſtices, to C 3- ) 
| remove a poo? Perſon. 1. That it is not ſaid in the Vm. 400. 
Ozder, that the Man did not Rent 101. per Annum. 
2. That it doth not appear, that one es the two Juſtices 
was of the Quorum. | 5 | = 
Holt C. J. ſaid, the firſt Exception had been ſolemnly 
over-ruled; but fo2 the ſecond Dbjefion, the Pxder was re- 
verſed ; and then the Oꝛder of Seffions falls to the Gꝛound. 
And the next Day, in Pool's Caſe, Holt C. J. ſaid, the 
Der ſhould begin, Whereas Complaint hath been made unto 
us two Juſtices, &c. Quorum unus, By, &c. 


The King werſ#s Albert Alverſton. Mich. 10 W. z. 


. Be an Oꝛder of two Juftices, &c. the Defendant being "AR A 


_ adjudged the reputed Father of a Baſtard-Child, was 45, 
thereby charged to maintain it; which Oꝛder was oven 
| | | 3 
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(5. 
2 Salk. 482. 


f. Jt recited, that Mary Spence, the Mike of Jonathan 
Spence, Mariner, was delivered of a Wale Baſtard-Child, 
and that it appeared to them upon Dath of, &c. That Jo- 
nathan Spence, her Pusband, was in the King's Service at 
Cadiz in Spain, and not within the King of England's Do⸗ 
minions at the Time when the ſaid Child was begotten oz 
bon; which Ozder was confirmed upon an Appeal 
An Exception was to the D2der, (viz.) foz that it is not 
aͤlledged therein, that the Þugband was beyond Sea, foz 

the Space of fozty Weeks befoze the Birth of the Child; 
and 'tis not ſufficient to ſay, that he was beyond Sea at 
the Time of the Conception, becauſe that is what in Na- 
ture cannot certainly be known. = 
Ano fo2 this Reaſon only, theſe Oꝛders were quatſhed ; 
but the Court bound the Defendant by Recognizance to 
appear at the nert Quarter⸗Seſſions fo2 Middleſex, being 
inclinable to bztng the Caſe within the Intent of the Statute 
18 Eliz. becauſe of the frequent Miſchiefs of this Kind 
which have happened amongſt Seamen's Wives, 


Anonymus. Mich. 10 W. 3. 


I the firſt Oꝛzder be naught, no ſubſequent Ozder on an 
1 Appeal can make it good. Hill. 11 W. 3. B. R. this 
Rule was taken by Holt C. J. And Trin. 2 Ann. the ſame 


Beſalution between Selon and Ripley. 


e e er 
n K 2223 : N 3 _— l 1 9 
TY es 46 WE * we Fly | 5 : « > LL OOTY 
N . mw" — — £ FEES 1 2 4 A L . 
cor - N - — 2 . 5 * 7 © T 2 = - K 1b — — _ - l 


Waun — — 


The Caſe of the Pariſh of St. Leonard Shoreditch. 
| Mich. 10 W. 3. 


A Rate made by the Church-wardens, 8c. fo2 Relief of 
the Poo2, was confirmed by two Juſtices; nothing 
was taxed fo2 the Perſonal Eſtate, but all upon the Real; 
ſeveral Inhabitants appealed to: the Seſſions; the Rate 
was there quaſhed, and the Church-wardens, 8c. o2dered 
to make a new Rate upon both Real and Perſonal Eſtates. 
Jn the new Rate the Real Eſtate was taxed ten Times 
moze in P2opoztion than the Perſonal Eſtate. Several 
Jnhabitants appealed again; this Rate was likewiſe va- 
cated; and now Northey and Shower moved to quaſh theſe 
Ozders, urging, That the Seſſions could only relieve par⸗ 


ticular Perfons grieved, but could not ſet aſive whole 
+> Rates 
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Rates at once. Sed per tot. Cur. viz. Holt, Ne and 
Turton, the Seſlions, upon an Appeal of particular- Per- 
ſons grieved, may, if they ſee Cauſe, ſet aſide the Rate. 
See the Act 43 El. c. 2. ſect. 6. And in either of theſe Caſes, 
the Juſtices could not have given Relief, without ſetting 
aide the whole Rate. And they may make a new Rate 
- themſelves, o2 oꝛder the Church-wardens.and Dverſeers to 
make a new Rate; as was done in this Caſe, _ Dzders 
were W r 2 | 


Sr, Nicholas Guilford verſus The Pariſh of Kil- 
Ungton. Trin. 11 W. 3. 


Dilon to quaſh an Oꝛder of two Juſtices, to remove (.) 

VI a Woman and her Baſtard⸗Child from A. to B. —— 485. 
whereas it appeared in the Oꝛder that the Child was bon 482 528,55 
at C. 35 
Holt C. J. The Baſtard muſt 5 kept where bon. 


Precinct of Bridewell ver ſus The Pariſh of Cler- 
kenwell. Hill. 11 W. 3- 
( 8. 


Per Holt C. J. IF a Plate is extraparochial, and 1250 not Seil. 7 

| the Face of a Pariſh, the Juſtites have But note; in 
no Authozity to ſend any Yan thither : And ſo it was re- e Caſe of 

ſolved in the Caſe of Sir John Osborne. Poſſibly a Place tants of 


ertraparochial may be taxed in Aid of a Pariſh, but a Pa- Stoctelaneand = 


rich ſhall not in Aid of that. This is Caſus omiſſus. This rd — 


Ozder was quaſhed. ö it was ad- 
judged by 


Parker C. J. and the whole Court, That by virtue of 13 8 14 Car. 2. cap. 12. ſe#. 21. The 
Juſtices may exerciſe the Powers given by 43 El. and that Ad, in all extraparochial Places, 
containing more Houſes than one, ſo as to come under the Denomination a 

| ſhip, 2 Salk. 487, 501. 2 Lev. 142, 143- S206 157, 158. 1 Mod. 251. 2 Mod. 237. 


inter the Inhabitants of Chalbury 4 4 Chipping 
Farringdon. Trin. 12 W. 3. 


Was removed by ©2der of two Juſtites, from the (9.) 
„Parish of A. in Warwickſhire, to Chalbury fn Ox- 2 Salk. 488. 
fordſhire; from thence, by Ozder ok two Juſtices, to Chip- 
ping Farringdon in Berkſhire. It was objefted, That Chal- Salk. 481. 


bury ought to — appealed, to * the Ower upon _ 


Vill or Town- 
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diſcharged ; Which Holt C. J. agreed; fo; ſending the | 
po Ban to another Place is faiſifying the fir} Der, 
which cannot be done but by Appeal. „ 


— 2 
2 — 
- 


The King werſus The Inhabitants of Lon 
Critchell. Mich. 12 W. 3. 


1.) A Man was remobed from the Pariſh of All-hallows tg 
2 Salk. 489. the Pariſh of Long Critchell; he goes from Long 
| Critchell to P. They got ſeveral Ozders from two Ju⸗ 
ftices by Map of Execution of the firſt Oꝛder, to remove 
* Him krom P. to L. but all of them were quaſhed; becauſe P. 
ought to have made an oziginal Complaint, and upon that 
have got an Ozder; and not have grafted on the Ozder of 
Removal from A. to L. tho' they might have uſed that as 
Evidence, The Oꝛders were quaſhed upon this Reaſon, 
. 


Weſton Rivers verſus St. Peter's in Marlborough. 


C11.) Pon an Over of two Juſtices, it was objetted, 
2 Salk. 492, 1ſt, That it was not ſaid, that the Woman wag 
9k. 491, Pocz, &c. but lame, and likely to become Pooz, 2dly, 
524, 536 That it was not ſaid, ſhe did not offer Security. 3dly, 
M32 Cores, That it was ſaid, to be upon Complaint only, and not of 

the Church-wardens,  &c. 4thly, Jt was not ſaid, ſhe 
rented not a Tenement of 101. per Annum. The two laſt 
were the Objeſtions chiefly inſiſted upon; and the Court 
was clear as to the firſt of theſe Two, viz. That it muſt be 
upon Complaint of the Church-wardens, &c. and ſo appear. 
At another Day Holt C. J. Pꝛonounced Judgment as 

to the Exception to not averring that ſhe did not Rent a 
Tenement of 10 l. per Annum; he ſaid the Secondary had 
ſearched the Pꝛecedents, and they are without this Clauſe, 
accozding to the Fozm of the Ozders befoze 14 Car. 2. 
And this Dzder therefoze is well enough, and if the 
Party rents a Tenement of 10 l. per Annum, he may ap- 
peal to Seſſions. As to the other Exception it is fatal, 
fo2 no one can diſturb a Man coming into a Pariſh, but 
they that have Authozity to do it. A Complaint ex Officio 

. from one not concerned is nothing; it may be the Pariſh 
are willing to keep him. | | | | 


4 The 
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The King verſus Johnſon. | Trin. 13 W. 3. 


rception was taken to an Der fo2 diſcharging - an ( 12.) 
Appꝛentice: 1ſt, That the Complaint was made ozi⸗ 1 $alk. 68. 
ginally at Seffions, without prvious Application to a Ju⸗ 7 
ſtice out of Seſſions. 2dly, hat the Juftices had oꝛdered 

Monep to be returned. 

Holt C. J. Delivered the Reſolution of the Court, that Mods 
the Oꝛder was good. It it had been a new Queſtion, he an — 
ſhould have held a p2fo2 Application neceſſary; but after ſo — 499, 
many D2ders affirmed in this Court, which have been o. . 
therwiſe, tis tao late to unſettle that now. As to the ſe- ker Tal * 
cond Point, he never doubted that; it is a Power conſe- 2 470, 
mm upon their Juris dinton to diſcharge. — 


The Queen verſus Glin & al. Mich. 2 Ann. 
| Toe were indifed fo? not pꝛoducing the Parifh ooks 8 13.5 
of Rates befoze certain Juſtices of Peace, appointed d. 87. 
by the Reſt to examine and make Ozders thereupon, and 


fo? diſobeying ſuch Oders. And it was excepted, That 


this was a Delegation of their Authozity, which they could 
not do. 2d Exception was, That Notice of the Dyer 
was not alleged. 
Holt C. J. J am not ſatisfied that they can ever refer 
the Examination of the Matter to a certain Number of 
themſelves ; becauſe they are all Judges of the Fa#, and 6 Mod. 77, 
therefore they tranſa# it as Judges in Court ; but allow ® 
they may refer the Examination of the Fa#, and reſerve 
the Judgment to themſelves; yet doubtleſs they cannot 
na hed. Power to make Rates and On — it was | 
yaſhed. | 


S. Andrew's Holborn WP” St. Chenin s Danes. 
Mich. 3 An. 


per Quarter: Seflions made an Omer, and after- ( 14.) 
wards the ſame Seffions vacated it by a ſubſequent 2 $1 42+ 
Ozder; upon a Certiorari both Oꝛders were returned. 2 Salk. 6035, 
Et per Holt C. J. Pou ſhould not have returned the va- * 5 
cated Omer, but 1 the latter. The Seflions is a ve 1 
1 ay, | 
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Day, and the Juſtices may alter their Judgment at any 

Time while it continues; thus at the Old Baily, pon fee 

Judgment de Pain fort & dure given, and pet it the Party 
will plead, we will ſet aſide that Judgment, and admit him 


The Queen verſus Banes. Paſch. 5 Ann. 


C 15.) 1 Caſe came this Day upon the Merits, and was 
. mega thus: The Defendant was Clerk of the Peace fo 


ved out of the County of B. and upon the Statute was moved foz 


his Office for Extoztion; and the ©2der was, that the ſafd Banes had 
mee. committed the ſeveral Extoztions following, and fo2 which 
tion of his Articles were erhibited againſt Him, viz. that he took and 
| Office; and erated from E. 8 s. fo2 a Subpona, tho the ſame contained 
with the but twelve Lines. 2. That he erafted 9s. from Pꝛiſoner 
Cauſe was Longhorn, mo2e than his juſt Fees. 3. Laſt, he is charged 
returned on in the ſaid Articles to have committed divers other Exac⸗ 
mus, and ob- tions; then the Adjudication is, that whereas the ſaid De⸗ 
33 kendant had committed the Exaitions in the Pꝛemilles, and 
Return did divers others in the Execution of his Office, they did there: 
not ſet out fqg2e remove him, &c. This Caſe was argued by Sir Tho- 
— 6095097 mas Powys, that the Oꝛder was good, becauſe it charges 
ricles exhibi- him with theſe Crimes in Execution of his Office ; the ©2- 
— = _—_ der begins and ſays, that the Oefendant committed theſe 
Juckes were Crimes following in the Execution of his Office, viz. ſo 
divided Two that under this viz. the two firſt Charges, it fully appears, 
D ee that all was eraited in the Execution of his Office; ſo it 
ment. needs not, that every particular Article ſhould charge him, 
that in the Execution of his Office he took, &c. when tis 

in the Beginning of the Charge and Ozder; beſides the 
Adjudication is Right, fo2 there tis ſaid by the Juſtices: 
Whereas it doth appear unto us, on due Trial and Exa⸗ 
mination, that the Defendant was guilty of Ertoztion in 

the Execution of his Dffice; there they do adjudge, &c. 

this is full and erp2eſs, and he ſaid, that this being after 

Trial, it might be well; fo2 an Indictment, which would be 

bad on Demurrer, was held good after Uerdi#. x Sid. 91. 

3 Keb. 357. The 2d Article is, that he erated 9s. from 
Paiſoner Longhorn moze than his Fees, that muſt be in- 

tended his Fees, as Clerk of the Peace; it appears by the 
DOzder, that he is Clerk of the Peace; and it does not ap- 

pear that he had any other Office oꝛ Employment fo2 which 

any Fees were due to him; and ſurely it would be : very 
| 4 e | 19140101 
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as Attoꝛney, &c. The laſt Article is, that he committed ſe⸗ 
veral other Extoztions and Exaſtions in the Execution of 
his Office; tho' J confeſs this Charge is general, and 
would not alone be ſufficient. to charge him, yet being 
coupled with particular Articles, Evidence may be given on 
this general Charge; ſo is Dꝛ. Manning's Caſe, 2 Brownl. 
191. and D2ders are moze favourably conſtrued than Jn- 


dickments. 1 Ventr. 37. On the Reaſon that Mills are 


moze favourably conſtrued than Conveyances, and ſo are 
 Uerdits than Pleadings, 8c. becauſe done by Lay Gents, 
and therekoze ſtrick Fozms are not ſo requiſite as in the o⸗ 
thers, that are to be done by thoſe who are learned in the 
Laws. | — | ZE 

Raymond fo2 the Defendant ſaid, the Ozder was not 
good, being uncertain, fo2 he is not charged with any one 
Crime in the Execution of his Office, but the general 
Charge, which is uncertain; fo2 the Defendant by the 
ſame Statute has a Frechold in his Office; and tho' the 
Juſtices have Power to turn him out of his Office, yet they 
muft purſue that Power, and therefo2e there are to be Ar- 
ticles in Wiriting to be exhibited againſt him, wherein his 
Crime is to be particularly ſet fozth; fo2 neither the Rect: 
tal of the Ozder by the Juſtices, no2 the Recital of the 


Charge by the P?2oſecuto2, that theſe Crimes were commit- 


ted in the Execution of his Office, is ſufficient ; becauſe the 


Ad of Parliament is, that he is to be charged with his 


Crime in the very Article. 925 | 
Holt C. J. This Aﬀ of Parliament, quoad Taking a- 
way the Defendant's Freehold, was contrary to Magna 
Charta, and therefoze to be taken ſtriffly; as to Oz, Man- 
ning 's Caſe, that cannot ſignify any Thing; fo2 if you do 
not pꝛove the particular Charge, your general falls; and 
ſo tis in the Book ; and 'tis not unlike alia enormia in Tref: 
paſs, being Matter ok Aggravation. J do remember 
that a Man b2ought Treſpaſs fo2 Entring his Houſe & alia 
enormia, and 'twas given in Evidence, that he entered the 
Plaintiff's Þouſe, and lay with his Daughter, and got her 
with Child; and this was held good, and good Oamages 
were given; but till you ſhall not on an alia enormia give 
anew and diſtinc Treſpaſs in Evidence; as to the Caſe 
ſited between the King and Gower, J have a Repozt of the 
Caſe, and J doubt 'tis not goad Law, fo2 that no Statute 
of Jeokails extends to Indictments, 8c. tis true, that that 
Is helped by the Gerdick, which would otherwiſe be inſufft- 
: i cient, 


foeign Intendment to ſay, thoſe Fees might be due to him 
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cient ; but no Uerdif ſhall make your Charge mo2e exten. 
ſive, and. ſo is the Common Law; and with this Diff: 


rence agree criminal Matters this Day, becauſe that ng 


Statute of Jeofatls extends to them. 1 

Holt C. J. and Powell J. Agreed the Difference between 
Ozders and Indictments; but that even in Ozders, ic 
Subſtance be wanting, the Ozwder cannot be made good; 


but ſuch ſtrick Fozms are not ſo neceſſary in Oꝛders as Jy: 


difments; but Gould J. thought the Articles particularly. 
charged under the Vis. . 
Powys J. doubted; the Caſe was adjourned. 


The Queen werſus Banes. Paſch. 5 Ann. 


THis Caſe was this Day argued by the Juſtices ſeria- 
tim; and Gould thought the Oꝛder was good; fo2 the 
Ozder is, Whereas Richard Banes was charged with divers 
Misdemeanoꝛs in the Execution of his Dffice, in theſe ar⸗ 
ticles following, viz. That he took from Scott 8s. fo2 a 
Subpœna, which was moze than his Fee, tho' the fame con- 
tained no moze than twelve Lines. 2. That he exrafted of 
Pꝛiſoner L. 9s. moze than his Fee, &c. and that he 
committed divers other Misdemeanozs colore officii; and 
there the O2der ſhews, that he was heard by his Counſel 
at the Seſſions; and that upon due Pꝛook and a full Pear⸗ 
ing, he was convited of theſe Bisdemeano2s above-men: 
tioned ; and ſo by Uirtue of the At of Parliament they re⸗ 


moved him. Naw, ſays Gould, what fuller Convifion 
can be than this? when the Caſe is heard and determined 


on the Merits? Foz tho' when the Misdemeanozs are par- 
ticularly fet fozth, it does not ſay colore officii, yet when 


tis in the Beginning of the Over, that theſe Pisdemea⸗ 


no2s following were committed by him in the Execution of 


his Office, viz. and ſo ſets down the Charge there, the 
_ Viz. ties all theſe to be done in the Execution of his Ok⸗ 


fice, viz. is erplanatozy here; and Authozities do make 
them good and effefual, when they explain what is laid 


bekoze; when the Viz. is repugnant, then tis void, but 


power the Juſtices of Peace in their Quarter-Seflions to 
4” = | 


when it ſtands with the Matter pꝛecedent, then tis a direit 
Atfirmative. 1 Saund. 169, 170. Ventr. 107. Tis objefted, 
That the Defendant had a Freehold in his Office, tis 
true; but the ſame Ai of Parliament, which does give him 
the Freehold therein, viz. Dum fe bene geſſerit, does im⸗ 


remove 
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remove him, if he commits any Misdemeanoz in his Df: 
fice; therefore J think him well removed. 
Powys J. J do agree with my Beother, fo2 there's no 
Need of a Jury to take his Freehold from him; fo2 the 
ſame Act, that made this a Freehold to him, takes it away 
from him fo2 Pisbehaving himſelf therein, and he muff 
take it as he got it; and that was upon this Condition, 
to behave Himſelf well therein; there's a great Difference 
between Ozders and Indickments, the fo2mer being ever 
favourably taken, becauſe made by Lay Gents, Juffices of 
Peace, and therefoze we will not pꝛy into them with Eagles 
Eyes; and fo2 this we have ſeveral Caſes, 1 Ventr. 37. 
336. But Indidkments are to be dzawn by Counſel learn- 
ed in the Laws, therefoze muſt be taken mo2e ſirifly; but 
even in Indickcments there are two Pꝛecedents in Weſt's 
Pꝛecedents, ſcil. 97. and 130. which were held good, and 
a fortiori here in Ozder of the Juſtices of Peace: Now 
the Oefenvant had a full Þearing, upon the Perits, befoze 
the Juſtices; and by the ſeveral Continuances which ap- 
pear upon this Oder, it appears he had Time enough to 
make his Defence, if he were as innocent as he pꝛetends 
to be; now, J think, the Charge is as full as can be in 
the Execution of his Dffice, foz the Viz. does tie down the 
particular Misdemeanozs to have been in the Execution of 
his Office, Suppoſe J had ſaid, that J received ſeveral 
Sums ot Money in Part of ſuch a Debt, viz. 20 l. ſuch a 
Day, and 201. at ſuch another Day, and 20 l. at a third 
Day; is there any Neceflity to repeat after each of theſe 
Sums, that it was in Part of the ſaid Debt, Surely no, 
fo J ſay at firſt, that all theſe Sums were in Part of ſuch 
a Debt; this would be a needleſs Repetition. FI think the 
firſt Charge is not ſo well as it might be, tho” tis ſaid by the 
Juſtices to have been in the Execution of his Dffice; but the 
ſecond Charge is full, and J think it would be a very fo- 
reign Intendment, to ſuppoſe the Defendant an Attozney, 
02 that he was to have any other Fee than as Clerk of the 
Peace ſecundum ſubjectam materiam; and J have that Re- 
ſpeit to the Juſtices that heard this Cauſe, upon full Pꝛook, 
that J cannot be of Opinion, that they did amiſs. 
Powell J. J differ kram my Bzothers, and J think that 
this being a Freehold is conſiderable, and not like a Chat: 
tel, and not to be defeated without Entry o2 Claim; ſome 
Solemnity is requiſite, tis ſaid that it ts a new Freehold, / 
vet it makes no Difference, fo2 tis fil a Freehold; and 
tho' this At of Parliament gives a Power to the Juftices 
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of Peace to take it away, yet J take it that the A# muſt be 
ſtrictly purſued. The beſt Way to take away a Freehold is 
by Judge and Jury, fo2 the one is a Check upon the other. 
Now whether the Juſtices have ſtrictly purſued the Authozity 
given to them by this Act of Parliament, is the only Que⸗ 
ſtion here: Now by this Act there muſt be a Charge in Uri- 
ting, of Misdemeanozs committed by the Defendant in 
the Execution of his Office, and not a general Charge, as 
is here; fo? it is like Barretry, where the Inſtances are 
to-be particularly ſet fozth, that the Defendant may make 
his Anſwer ready, The Viz. does not help at all, as this 
Cale is, becauſe the Particulars, with which he is charged, 
muſt be ſuch as in their Nature muſt be in the Execution of 
his Oitice, Suppoſe under the Viz. the Bisdemeano2s 
had been, that he was dzunk ſuch a Oay, and lay with a 
Woman ſuch a Day, &c. ſurely here the Viz. would 
not tie down theſe to be in the Execution of his Dffice, 
Beſides, that theſe Crimes were done by the Dekendant in 
his Office, is not in the Articles erhibited againſt him, but 
are only by way of Recital in the O2der of the Juſtices, 
Suppoſe J was indifed fo2 felonioufly taking theſe Goods 
following, viz. a Þozſe from A. a Sheep from B. &c. this 
would not be good, fo2 felonice muſt be after each of them, 
It is true, Ozders are to be taken moze favourably than 
Jndiments; but yet the Subſtance muſt appear in both, 
J take the Charge oz Articles here to have been ſo uncer- 
tain, that though the Oefendant had a Copy, pet he could 
not poſſibly anſwer there; and by what appears in the Irti- 
cles, J cannot ſee that the Dekendant did commit any 
Fault in the Execution of his Office. As to the ſecond 
Charge, upon which my B2others do depend, koz the firſt 
ſeems to be given up, viz. that he erated 9 s. moze than 
his juſt Fee from Paiſoner L. they ſhould ſhew what his Fee 

was, 02 elſe it is bad. 3 Lev. 268. | - 
Holt C. J. J think the Ozder ſhould be quaſhed. And J 
here conſider two things; firſt, the Particular Charge, and 
next, the Recital. N EDT | 
Firſt, Though the Charge may be well enough, though 
it may not have legal Fom, yet it muſt be good in Sub: 
ſfance, and muſt ſo charge the Defendant, that he may know 
to what he is to anſwer ;, and we are to ſee whether ſuch a 
Charge is ſufficient foz them to ground their Pꝛoceedings 
upon it. Theſe Articles are Jnfo2mations and Accuſations, 
and J ſee no Reaſon why they muſt not be as certain as any 
other Inkozmations. Why, ſays my B2other, . Ju. 
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tices of Peace are not ſo skilful. But ſhall J then loſe mp 
Freehold and Pꝛoperty by the Unskilfulneſs of the Juſtices? 
ſurely no. Noz ſhall J loſe my Fteehold o2 Pꝛoperty by an 
uncertain Charge oꝛ Accufation; beſides, it is not the Ju- 
ſtices that dꝛaw the Articles, fo2 they know not of them till 
they are bzought befoze them; but they then ſend a Copy of 
them to the Defendant, to make his Anſwer; and that is 
the Reaſon why the Act requires that the Charge ſhould be 
in Writing. It is poſſible he might commit fo2ty hozriv 
Crimes whilſt he was in his Office, and yet none of them 
be colore officii As to the firſt Charge, that he took from 
Scott 8 s. &c. he does not ſhew whether this was in Execu⸗ 
tion of his Office o2 not, and J cannot think it was; and 
the ſecond Charge is as uncertain, = . 
Setondly. This Recital is no Part of the Charge 02 
Articles; this is only the Concluſion, oꝛ Inkerence of the 
Juſtices ot Peace upon the Þearing, which they ought not 
to do; therekoze the Aﬀ of Parliament is not purſued, where: 
by it is directed that Articles ſhould be erhibited againſt him, 
of Misdemeanozs committed by him in the Execution of 
his Office; and we, having Jurfsdi#ion over them, do plain⸗ 
ly ſee that there were no Articles of any Misdemeanoꝛs 
committed by him in the Execution of his Office. Note; 
Powis J. did kozmerly think this D2der not good, but 
changed his Opinion. The Court being divided, the Oz⸗ 
der ſtood, but without being affirmed. 

Holt C. J. would have it adjoutned into the Erchequer 


| — 02 have the Opinion of the reſt of the Judges 


The Caſe of Foxham-Tithing in Com. W ilts. 
Hill. 3 Ann. 


A Juſtice of Peace was Surveyo? of the Highway; and (17.) 

aà Matter which concerned his Office coming in Que- * Ik. 607. 

tion at the Seſſions, he joined in making the Oꝛder, and 

his Name was put in the Caption. „„ 
Et per Holt C. J. It ought not to be. 

It was quaſhed. N 
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OUT LAW RV. 
Arthurs Caſe. Hill. 8 W. 3. 


ss Pan was outlawed fo2 Felony on ſeveral 
KK Indifments; afterwards he came in, and being 
| bzought to the Bar was asked, what he had to 
ſay, why Judgment ſhould not be given againſt 


e tha In | 
| Holt C. J. If the Party hath no Lands, the Attozney 
General may confeſs Erroz, and then he ſhall plead pꝛeſent⸗ 
Ip, and be tried upon the Jnpifments: But if he hath 
Lands, there muſt be a Scire facias againſt the Lo2ds, me: 
diate and immediate, to ſhew Cauſe why he ſhould not 
have Reftitution ; though it may be ſuggeſted on the Roll 
that he has no Lands, and if the Attozney General con: 


feſſes it, there needs no ſuch Writ. 
| See Levari facias. 


0 


n — 
— . oy "wo S => — * 2 


. * — _ 
* RR — KA - 2 — 
— 
7 * — © 


QF: . 


Longavil verſus The H undred of Iſlewortl. | 
7 _ - Mi. 4am „ 


N Debt, againſt the pundzed of Iſleworth, the Defen- 
dant pleaded in Abatement Caption del Robbers, &c. 
The Plaintiff replied, Nut Caption, &c. upon which it 
was demurred, and a Reſpondeas ouſter awarded; and 
now all being the ſame Term, the Defendant craved Oyer 
- the CUrit, and that being ſet. fozth, pteaved the General 

ue. | 8 5 

Et per Holt C. J. To deny Oyer where it ought to be 
granted, is Erroz, but not econtra. Therefoze we ought 
either to grant, o2 to enter the Denial upon Reco2d, that 
they may aſlign it foꝛ Erroz. Ik the Plaintiff will conteſt 
it, he may ſtrike out the reſt of the Pleading, and demur, 


in oder to obſtrut the Oyer. And at another Day it — : 
+ | 2 | rieb, 
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ruled, that the Dekendant could not have Oyer, becauſe he 
had already pleaded in Abatement; and having ok Oyer is 
never ta enable the Party to plead in Bar, but to plead to 
the Writ; which is done already, and therekoze paſt, 
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Cooke's Caſe. Paſch. 2 W. & M. 
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Grit ok Erro: was bzought by Cooke to reverſe (.) 
an Putlawzp againſt him koz Murder, whereon cartbew 121. 
being fozthwith arraigned, he pleaded his Par- 
> don under the Gzeat Seal, in which there was 

no Non obſtante fo2 his not finding Sureties fo2 his good 
Behaviour. 8 25 | 

By Holt C. J. The Pardon ought not to be allowed, 
without a Writ of Allowance, direffed ta the Judges of 
this Court out of Chancery, teſtifying that he Hath found 10 E. 3. 0. 4. 
Sureties ko: his good Behaviour befoze the Cozoner and dees & 5 
Sheriff, &c. accowing to the Statute. But the other 
Judges were of Opinion, that the Pardon might now be 
allowed, though without any Writ of Allowance; 'becanſe 
the Party hath thzxze Months given by the AX, after the 
Pardon, to find Sureties. Afterwards, in the ſame Term, 
the Writ of Allowance was bzought in, and upon Pꝛaper, 
&c. recoꝛded under the Pardon. N 


The King ver ſus Parſons. Mich. 3 W. & M 


"HE Dekendant was outlawed fo2 killing one Wade in Cz.) 
I Eſſes, foꝛ which he had fled, and continued beyond | 399% 25% 
Sea till the Revolution ; and then appearing. publickly a⸗ : Salk. 499. 
bout London, he was complained. of to the Chief Juſtice, 
and by him committed to the Marchal; then the Defendant 
reverſed his Dutlawzy, and was tried, and condiſted of 
Murder, and condemned: Upon which he pleads a Pardon 
fo2 the Murder by erpzeſs Wo2ds, without any Non obſtante, 
that being taken away by Statute; but he p2oduced his 
Crit of Allowance, &c. | "_ 
he 
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The Allowance of this Pardon was greatly oppoſed by 
Counſel, who argued, that the Crime could not be par: 
doned; fo2 ſince Chꝛiſtianity was planted in England, Bur: 
der was always a Crime beyond Mercy; and Sir Edward 
Coke ſaith, that he never ſaw any Pardon of Murder by 


erpzeſs Name: And our Kings here have been always ſg 


far from pardoning Murder by exp2eſs Wlozds, that fozmer. 
ly they did not ſo much as pardon Homicide, 82 Manſlaugh⸗ 
ter, but in very ſoft and gentle Terms. In the Regiſter 


there are Fozns of Writs of Allowance, where the King 


extends his Mercy to Perſons killing others per infortuni- 
um, but no ſuch Writ ko: Murder, fo2 which no Percy 
_ be. ſhewed; and this appears by the Cozonation 
ath. | 7 5 
Holt C. J. The Power of pardoning all Offences, is an 
inſeparable Incident to the Crown; and ft is equally fo? 
the Good of the People, that the King ſhould pardon, as 
that he ſhould puniſh. And in this Caſe, there is as good 
Reaſon why the King ſhould pardon an Indictment of ur: 


der, which is his Suit, as fo2 a Subjeft to diſcharge an 


Appeal, which is the Suit of the Subje#; and the King by 


his Cozonation Dath is to ſhew Mercy, as well as to do 


Juſtice. The Statute 2 Ed. 3. meant only, that the King 
ſhould be fully infouned, befoze he pardoned any Felony; 
no2 doth that, o2 the other Statutes take away the King's 

2errogative, but pꝛeſcribe certain Fozms that Charters of 
Zardon may not be ſo eaſily granted; fo2 bekoze the ma- 


king of theſe Acts, it was uſual to apply to the Lo2d Chan⸗ 


celloz, and gain a Pardon by undue Means on falſe Sug: 


geſtions, with general Mozds therein; and this was the 


 Dccaſion of thole reſtrickive Statutes, that Application ſhall 


be made to the King in Perſon, to the Jntent he may be 
himſelf appziſed of the Matter. Ey the 13 R. 2. great 
Difficulties, are put upon thoſe that ſhall be Suitozs fo: a 
Pardon of Murder, they incur a Penalty, &c. But this 


was found grievous to the Subject, and therefo2e repealed 


by 16 R. 2. which ſhews the Neceflity there is, that the 


King ſhould have a Power of Pardoning ; and ſuch Negu⸗ 


lations in the Manner of it were not neceſſary, if at the 


Common Law the King had no Power to pardon Murder. 
The Pardon was allowed, _ | 


4 5 . | | . . 


The Queen ver ſus Foxworthy. Hill. 1 Ann. 


N this Caſe, the Defendant being attainted of Murder, (3.) 

he obtained the Queen's Pardon, and was bzought to F*rrell. 133. 
the Bar to plead it; on reading of which it appeared, the 
_ ({lo2pd attinurat' was not in it. 
Holt C. J. laid, he would conſider befoze he would allow k. 398. 

it; and at another Time the Pardon being amended, and | 

attincturat' put in, this Pardon was allowed, which was up⸗ 
on Condition ok going beyond the Seas, Kc. And it was 
here agreed, that if after the Allowance of the Pardon, the 
Defendant by0oke the Peace, he might notwithſtanding his 
Pardon, be detained fo2 that Offence; and in ſuch Caſe he 
ſhould be bꝛought up again, and asked, what he had to ſay, 
why Sentence ſhould not paſs ? And if he pleaded the Par- 
don, the Attazney General would reply the Condition and 
Vzeach, &c. 

But Holt C. J. would not permit any Civil action to be Raym. 370. 
bought againſt him, which might defeat his Pardon, by 5 Rep. 30. 
rendering him incapable of perkozming the Condition there- 
of. 

It was held by Holt C. J. in Groanvelt's Caſe, that the 2 265, 
King may pardon an Offence and remit the Crime, fo2 this ** 
is a Pꝛerogative which he cannot part withal; fo2 as he hath 
the Publick Revenge in his Hands, ſo it is neceſſary, and fo2 
his Honour, to have a Power of mitigating oꝛ remitting the 
Crerciſe of it. And where a Pan is indidted fo2 Treaſon, 1 vent. 217. 
a Pardon is good although it doth not mention the In⸗ 
dickment: But it is not ſo when the Defendant is indicted 
of Purder, becauſe by the Statute 27 Ed. 3+ the Pardon 
muſt recite the Jnditment. 
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Caſes W. 3. 
82. 


ARIS ES. 
Herman verſus Denne. Mich. 7 W. 3 

2 orthey moved on the Statute 22 Car. 2. e. 17. 0: 

| dout the Rates fs2 repairing the Church of St. 


Swithin, and per Holt C. J. Rookby and Eyre, 
gat Common Law there might de an Union; but 


that was only of Churches, and but as an Appꝛopziation of 
one Reſtozy to another, but ſtill the Pariſhes were viſtind; 


and that did not make the Pariſh Church of A. to be the 


Patich Church of B. but the Incumbent was as well Jn- 


(ir. ) 
Carthew 
232, 233. 
234 


tumbent ok B. as A. and is obligen to ſerve the Cure, if 


neceſſary. But by this Statute, the Pariſh Church ok st. 
Swithin is the Pariſh Church of St. Mary Bothaw, and the 


other Church is thereby deſtroyed; and therekoze that Pa⸗ 
riſh muſt repair St. Swithin's, . 


1 FEY = mm . If: 2 Fo a. 
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PARLIAMENT. 


' Culliford verſus Blandford. Paſch. 4 W. & M. 


ſon, fo2 a falſe Return ok a Burgeſs to Parlla⸗ 

ment, was p2oſecuted in this Court by Bill, by 

== a common Inkozmer qui tam, &c. fo? the Penalty 

of 40 J. after the Time given by the Statute fo2 the Party 
choſen was elapſed ; But it appearing, that the Latitat, the 
P2oceſs on which the Defendant appeared, was ſued out 


\ | N Action upon the Statute 23 H. 6. agalnſt a Per⸗ 


within the Year after the Offence ; upon this a Queſtion in 


Law did ariſe. 5 ; = 
Holt C. J. This Afton is fo2 a Penalty given by Sta- 
tute, fo2 which the Plaintiff might have bzought an Afton 
of Debt by Oziginal here, by Reaſon the Statute gives the 
Aﬀton; and there is a Difference between a Civil Afton 
and an Action given by Statute ; fo2 in the firſt * 
* N | 


- 
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fuing ont a Laritat within the Time, and continuing it af: 
terwards, will be ſuffictent; but in the other Caſe, if the 
Party pꝛoceeds by Bill, he ought to file it within Time, 
that it may appear ſo to be on the Recazd itſelf, Thoee 
Judges held, that the firing out the Latitat in this Caſe 
within the Year, was a ſufficient Commencement of the 
Suit to ſave the Limitation of Time; becauſe it is the ©- 
riginal of B. R. and may be continued on Reco2d as an O. 


riginal Writ, &c. | | _— Og 
The Plaintiff had Judgment; but Writ of Erroz was 


brought. 


Prideaux verſus Morris. Trin. 2 Ann. 


A Ction on the Caſe fo2 a falſe Return of Parltament- (2.) 
Men, againſt the Sheriff; here the Plaintiff declared, 2 Salk. 504. 
that whereas he was duly efexed, the Sheriff returned ano⸗ el. 13. 
ther to be ſo, who in Fact was not duly eleſted. The Que: | 
ſtion was, whether, this being a Parliamentary Matter, | | 
might be determined here in this Court? 9: "+." | 
Holt C. J. The Conſe of the Plaintiff's Suit is a Wrong 3 Lev. 29. ; | 
done ont of Parliament, and whatever kalls under the Re- gy, 
gulation of Law in ſich Caſe, is fitbjeit to the Law of the Luce. 88. 
Land; fo2 Laws are to be erecuted out of Parliament: Pellet. 470. 
But fo2 the Rules of the Honfe of Commons, as ta their Keb. 43 
Sitting, &c. they are within the pouſe, and the Judges « Cro. 142. 
cannot know them, there being no Pꝛackice of them out of . = 
the Parliament; yet if a Law ſhould be made relating to 
them, oz they ſhould become neceffary to be determined on 
account of ſome other Matter connizable by the Judges, 
we muff take Notice of and determine them. Though J 
think, fo2 a falſe Return the Party can have no Action, 
where there may be a Determination fn the Þouſe of Com⸗ 
mons, becauſe of the Inconvenience of contrary Refoſy- 
tions; and fo here, if one is voted eleffed, another Perſon 
cannot bring an Action and fay, that he was duly elecked 
and returned, becauſe his Name does not appear upon Re- 
cod; But where the Right of Elefton, either is determi⸗ 
ned, oz cannot be determined in Parliament, as in Caſe ok 
a Diſſolution, &c. an Aſtion lies fo the falſe Return. 
And he was of Opinion, that fo2 a double Return, no 7&8 W.;. 
Action lay again the Sheriff befoze the Statute 7 & 8 W. 3. 
Not only as it is the only Hethod he hath to indemnify 
himſelf, but when the Right comes to be — in 
5 | Par- 


$4 PARLIAMENT. 
Parliament, one Indenture returned is taken off the File, 
and then there is no double Return, | 


_ * —- — — mentry > ns — TI IP» ea - — 
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Aſhby verſus White & al. Mich. 2 Ann. 


(3.) IN Afton upon the Caſe againſt the Conſtables of Ailec- 
Mod. Cal. bury, the Platntiff declared, that ſuch a Day the late 
5 53 King's Writ iſſued and was delivered to the Sheriff of 8. 
1 Salk. 19, fo; Eledion of Wemders of Parliament in his County; 
whereupon the ſaid Sheriff made out his Pꝛecept o2 War: 
rant to the Defendants, being Conſtables of A. to chuſe 
two Burgeſſes fo2 that Bozough, which Pꝛecept was deli⸗ 
vered to the ſaid Conſtables; and that, in Purſuance thereof, 
the Burgefſcs were duly afſembled, &c. and the Plaintiff, 
being then duly qualified to vote fo2 the Eleftion of two 
Burgeſſes, offered to give his Uoice fo2 Sir T. L. and S. M. 
Eſq; to be Burgeſſes of Parliament fo2 the ſaid Bozough, 
but the Dekendants knowing the P2emiſſes, with Malice, 
& c. obſtructed him from voting, and refuſed and would not 
receive his Uote, no2 allow it; and that two Burgeſſes 
were choſe, without allowing oz receiving his Goice: A Ger⸗ 
dick was found fo? the Plaintiff; and upon Motion in Arreſt 
of Judgment, thee Judges held, that this Action would not 
— lie, till the Parliament had decided, whether the Plaintiff 

had a Right to vote as an Electoz. | | 

Holt C. J. The Caſe is truly ſtated, and the only Que: 
ſtion is, whether o2 not, if a Burgeſs of a Bozough, that 

has an undoubted Right to give his Uote fo2 the chuſing a 

Burgeſs of Parliament fo2 that Bozough, is refuſed giving 

his Uote, has any Remedy in the King's Courts fo? this 

- Wrong againſt the Wrong-doer ? All my B2others agree, 
that he has no Remedy; but J differ from them, fo2 J think 
the Action well maintainable, that the Plaintiff had a Right 
to vote, and that in Conſequence thereof the Law gives 
him a Remedy, if he is obſtrufted; and this Action is the 
p2oper Remedy. By the Common Law of England, every 

Commoner hath a Right not to be ſubjeted to Laws, made 

without their Conſent ; and becauſe it cannot be given by 

every individual Man in Perſon, by Reaſon of Number 
and Confuſion, therefoze that Power is lodged in their 

Repzeſentatives, elefed by them fo2 that Purpoſe, who arc 

either Knights, Citizens 02 Burgeſſes: And the Gzicvance 

here is, that the Party not being allowed his Uote, is not 

repzeſented, The Election of Knights of Shires 7 

F I 1 | 7 


20. 
3 Salk. 17. 


con P A R L I AMENT. 3 5 


freeholders; and a Freeholder has a Right to vote by Rea- 
ſon of his Freehold, and it is a real Right; and the Galue 
of his Freehold was not material till the Statute of H. 7. g x, ;. c. 5. 
which requires it ſhould be 40 8. a-year, fo befo2e that every 
Freeholder, though of never ſo ſmall a Ualue, had a Right 
to vote at theſe Eleftions. Jn Bo2oughs, ſome of which 
are by Pꝛeſcription, they have a Right of voting Ratione 
Burgagii, and Ratione Tenuræ; and this like the Caſe of a 
Freeholder befoze mentioned is a real Right, annexed to 
the Tenure in Burgage: And in Cities and Cozpozations, 
it is a perſonal Inheritance, and veſted in the whole Co2po- 
ration, but to be uſed and ererciſed by the particular Mem⸗ 
bers; and ſuch a Pꝛivilege cannot be granted but to a Coz⸗ 
pozation. This is a noble Franchiſe and Right, which en⸗ Hob. 14. 
titles the Subject in a Share of the Government and Legil⸗ 1 Rep. 120: 
lature. And here the Plaintiff having this Right, it is tec 
apparent that the Dfficer did exclude him from the Enjoy- Cro. Jac. 
ment of it, wherein none will ſay he has done well, but 475. . 
Wrong to the Plaintiff; and it is not at all material whe- lad. 39. 
ther the Candidate, that he would have voted foz, were = Lev. 69. 
choſen, oz likely to be, fz2 the Plaintiff's Right is the 3 514. 3, 
ſame, and being hindered of that, he has Injury done him, | 
koz which he ought to have Remedy. It is a vain Thing 
to imagine, there ſhould be Right without a Remedy; fox 
Want of Right and Want of Reinedy are Convertibles : 
If a Statute gives a Right, the Common Law will give 
Remedy to maintain it; and where-ever there is Injury, 
it impozts a Damage: And there can be no Petition in this 
Caſe to the Parliament, no2 can they judge of this Injury, 
o: give Damages to the Plaintiff. Although this Matter 
relates to the Parliament, pet it is an Injury pzecedaneous 
to the Parliament; and where Parliamentary Matters 
come befoze us, as incident to a Cauſe of Action concerning 
the Pꝛoperty of the Subject, which we in Duty muſt deter- 
nine, though the incident Matter be Parliamentary, we 
muſt not be deterred, but are bound by our Daths to de- 
termine it. The Law conſiſts not in particular Inſtances, 
but in the Reaſon that rules them; and if where a Man is 
injured in one Sozt of Right he has a good Action, why 
ſhall he not have it in another? And though the Þouſe of 
Commons have Right to decide Elections, yet they cannot 
judge of the Charter oziginally, but ſecondarily in the De- 
termination of the Elefion ; and therefoze where an Election 

does not come in Debate, as it doth not in this Caſe, they 
have nothing to do: And we are to erert and vindicate the 

>, Queen's 
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Queen's Jurisvitton, and not to be frighted becauſe it may 
come in Queſtion in Parliament; and J know nothing to 


— Hinder us from judging of Batters depending on Charter 


o Pꝛeſcription: Me concluded fo2 the Plaintiff. 
Þere Judgment being given fo2 the Defendant, contrary 
to the Opinion of the Chief Juſtice; on a Writ of Erro: 


_ afterwards bzought in the Þouſe of Lo2ds, the Judgment 


was reverſed by a great 


N 4. 
.$ Salk. 503, 


36. 


- 


Majozity of the Lo2ds, who con: 
curred with Holt C. J. | | 


The Queen verſus Paty & al. Mich. 3 Ann. | 


N a Uirit of Habeas Corpus, the Defendants, who 
had been committed to Newgate by the Þouſe of Com- 
mons, were bzought into Court; and the Cauſe of their 
Commitment was returned to be, fo2 having commenced 
and pꝛoſecuted an Acton at Law againſt the Conſtables of 
Ailesbury, fo refuſing their Uotes in the Election of Mem. 
bers of Parliament, in Contempt of the Jurisdition, and 


- Breach of the Pꝛivileges of the Houſe of Commons. The 


1 Mod. 145. 
2 Lev. 114. 
Moor 67. 

1 Roll. 903. 
Dyer 275. 


Counſel fo2 the Defendants, pꝛaped that they might be dil⸗ 
charged fo2 ſeveral Reaſons ; and fo2 that they had done 
no unlawful Act, &c. But thzee of the Judges oppoſed it, 
and ſaid, that the Þouſe of Commons were the p2oper 
Judges of their own Paivileges, &c. | 

Holt C. J. J am of Opinion, that the P2oſecutfon of the 
Suit is lawful, and no Breach of the Pzivilege of that 
Pouſe; no2 can their Judgment make it ſo, oz conclude 
this Court from determining contrary; and when the Þouſe 
of Commons exceed their legal Bounds and Authozity, their 
Acts are wongful, and cannot be juſtified moze than the 


Ats of private Bent There is no Queſtion but their Au- 


thozity is from the Law, and as it is circumſcribed, fo it 
may be exceeded. It we ſhould ſay, they are Judges of 
their Pꝛivilege and their own Authozity, and no Body elle, 
that would make their Pꝛivileges as they would have them: 
In fuch Caſe, if there be a wꝛongkul Impꝛiſonment by the 
Houſe of Commons, what Court ſhall deliver the Party? 
Shall we then ſay there is no Redzeſs? and that we are 
not able to erecute thoſe Laws, on which the Liberty of 
the Subjet depends? Jt is true, all Courts are ſo far 


Judges of their own Paivileges, - that they may puniſh fo2 


Contempts ; but to make any Court final Judges of them, 


excluſive of every other Jurisditton, is to — 


«? 
1 — 


_Þ AR BY: NN 
_ of — by making every Man a Judge in his 
own Caule. | L 8 | | 

Jt was here a Doubt, whether any Writ of Erro lay 
upon a Judgment given on a Habeas Corpus? This Caſe 
went into the Honfe of Lozds, where it occaſioned great 
Debates between the two Houſes of Parliament; but the 
Parliament being ſoon after pꝛozogued, the Diſpute was 
dꝛopped. | | | 


The Juriſdiction of the Lords in Parliament. See Peers; 


PAR & 
Turton verſus Rignolds. Mich. 12 W. 3. 
| A in the Pariſh Church of B. he was to be choſen 
and removed by the Majozity of the Pariſhioners. 
They choſe one R. the Church-wardens refuſed to open the 
Church to him; whereupon he libelled againſt them in the 
Spiritual Court; and a Þohibition was granted, foz that 
he did not ſhew he had a Licenſe from the Parſon, in 
whom the Freeyold of the Church is, and without whoſe 
Conſent none can pꝛeach there. It is true, it may be an 
Eccleſiaſtical Dffence fo2 Church-wardens to ſhut out the 
Parſon, 02 any other appointed by him to peach in the 
Church, yet it cannot be ſo, not to open the Church koz 
one appointed by a Stranger, unleſs he has the Parſon's 
Licenſe; and you ſhould have ſhewed in your Libel, that 
vou had ſuch a Licenſe. | e 
Holt C. J. was of Opinion, if. the Ozdinarp had ap- 
pointed one to pꝛeach in ſuch a Church, yet he could not 
juſtify doing it, without Confent of the Parſon. And ik a 
Perſon give a Charity to a certain Clerk fo2 pꝛeaching in 
luch a Pariſh, he muſt do it by the Conſent of the Parſon. 
Holt C. J. further ſaid, that let a Parſon be ever fo oz⸗ 
thodor and able, yet he is puniſhable fo! his P2efumption, 


if he peach without Licenſe of the Owinary , but the O2- 
dinary ex debito jultitiz ought to give ſuch Licenſe ta one 


— — 


that 


Legacy of fifty Pounds per Annum was left as a Caſes W. 3. 
Maintenance fo2 a Parſon to pꝛeach once a Meek“; ; 


FEY 


= [| Pawn-brokers. 
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that is fit; but if he does refuſe, no Mandamus will lis, but 
bis Remedy is to appeal. 8 8 


wi Holt C. J. Jf a Perſon pꝛeach in a Parſſ Church. 
Term. Mich. 
8 without Leave of the Parſon, he is a Treſpaſſer. " 
4320. | | | 
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Pawn-Brokers. 
Coggs verſus Bernard. Trin. 2 Ann. 


269. Holt C. J. That a Pawnee of any Pawn oz Pledge 
hath a P2operty in it; fo2 the Thing depoſited is a 
Security to him, that he ſhall be repaid the Money 
lent on it. And ik Things will not be the wozſe, as Jew- 
els, &c. he may uſe them; but then it muſt be at his Þc- 
Lit. Rep. 332. Til, fo; if the Pawnee is robbed, he is liable to the Pawn- 
"176, er, becauſe it was the uſing of the Pawn that occaſioned 
Yelv. 18. the Loſs of it. Jn Caſe a Pawn is of ſuch a Nature, that 
2 ero. 224 the Keeping is a Charge to the Pawnee, as a Cow, oz an 
wen 124. Pole, he may milk the one, oz ride the other; and this is 
as a Recompence fo2 his Keeping. But if the Thing 
pawned may be the wozſe fo2 uſing, as Clothes, &c. the 
Pawnee cannot uſe them. It the Pawn be laid up, and 
the Pawnee robbed thereof, he is not anſwerable : It is 
true, he is bound to reſtoze it upon Payment of the Oebt, 
but if his Care in keeping it be exact, and the Pawn is 
loſt, he ſhall be excuſed, And here the Pawnee hath ill 
his Remedy fo2 the Monep againſt the Pawner; foz the 
Law requires nothing. extraozdinary of the Pawnee, but 
only that he ſhould take an oꝛdinary Care fo2 reſtozing the 
Goods. Therefoze if a Pawn be loft befoze Tender of the 
Woney, the Pawnee ſhall not be liable, unleſs there was 
an apparent Default in him; but if after Tender, the 
Pawnee keeps the Goods, and they are ſtolen, the Paw⸗ 
nee muſt anſwer, becauſe now his Pꝛoperty is determined, 
and he is a wongful Detainer; and he that detains Goods 
by UWirong, is anſwerable fo2 them in all Events. 
3 Bulſt. 17. A Man pawns Goods fo2 Money lent, and afterwards i 
Judgment is had againft the Pawner, at the Suit of _—_ 
, 18 


3 Salk. 261, T: this Caſe of Pawns and Pledges, it was ruled by 
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his Credito2s, the Goods in the Hands of the Pawnee ſhall 
not be taken in Erecution upon this Judgment, until the 
Money is paid to ſuch Pawnee, becauſe he had a qualified 
P2operty in them. here a Pawnee refuſes, upon Tender ; Salk. 268. 
of the Poney, to re-deliver the Goods, he may be indided; . 322. 
fo2 being ſecretly pawned, it may be impoſſible fo2 the Paw- 


ner to pzove a Delivery in Action of Trover, fo2 Want of 
Witneſſes. 


Ix a. 


1 


PE C ULI 
Treil verſus Edwards. Mich. 3 Ann. 


Citation was in a Conſiſtoꝛy Court, and Pꝛohi⸗ Mod. Ca. 
2) bition moved foz, ſuggeſting that the Church 38. 
| where, &c. was within ſuch a Pecultar, and con- 
 ſequently not within the Jurisdiftion of the Con- 
ſiſtoꝛy Court. „ 5 
Holt C. J. All Peculiars are not inferio2 to the Ozdina⸗ 
ty of the Dioceſe in which they are; ſuch as are not ſo, 
cannot tranſmit any Cauſe to the O2dinary, fo2 that muſt 
always be to the immediate Superioz; and the Remiſlion 
of the Cauſe ought to be to that Jurisdiftton to which the 
Appeal would lie, in Caſe it had not been remitted. - The 1 Cro- 340. 
Dean and Chapter of Salisbury have a large Peculiar with- — pay 
in the Limits of the Dioceſe, but entirely out of the Ju- 
 risdifion of it; and the peculiar Jurisdiſtion of an Arch- 
deacon is not pꝛoperly a Peculiar, but rather a ſubo2di- 
nate Jurisdittion. A Peculiar prima facie: is to be under- 
ſtood. of him that has co⸗oꝛdinate JurisviXion with the Bi- 
hop; and therefoze to determine what Sozt of Pecultar 
this is, would be impꝛoper upon Motion; but if the Sug- 
geſtion Had been right, it were fit foz a Pꝛohibition, and 
the Matter to come in Debate on the Declaratton therein. 


ET 8 Peers 


Skin. 317, 


518, 520, 


$22, 524, 
526, &c. 


wete fozmerlyeither Lands 69 Rents, which were a" 
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Peers and Peerage. 


The King and Queen verſus Knollys. Trin. 8 
, N W. & M. ; | 


Harles Knollys Earl of Banbury, was indiſted foz 

the Murder of Captain Lawſon, by the Name of 

Charles Knollys Eſq; and this Jnditment was re: 

| moved into B. R. and there the Defendant pleaded 
in Abatement, that William Knollys, Uiſchunt Wallingford, 
by Letters Patent under the Sꝛeat Seal of England, bear: 
ing Date, 8c. which he pꝛoduced in Court, was created 
Earl of Banbury, to hold to him and the Heirs Male of his 
Body; that William had Iſſue Nicholas, who ſucceeded him 
in the daid Title, and that the ſaid Hdnotir deſcended to 
him the Defendant from the ſato Nicholas, as Son and 
Heilt, &c. Jt was replicd, that 14 Decemb. 4 W. & M. 
the lald Defendant petitioned the Lozds in Parliament, tv 
be tried by his Peers; upon which the Loꝛds by an Oꝛder 


of their Paule, diſallowed his Right of Prerage, and diſ- 


miſſed the Petition. To this Replication the Defendant 
demurred, and the Atto2zney General joined in Demurrer. 
Holt C. J. who in this Caſe, as well as many others, 


delivered his Opinion with greater Reaſon, Courage and 


Authozity than the Reſt of the Jultices, held, That the 
Plea of the Defendant, containing a Title to this Earl 

dom, flrft by Letters Patent, ſecondly by Diſcent, was a 
good Plea, and that the Replication had not avoided it. 
Now an Earlvom anciently conſiſted in the Style oz Dig- 
nfty of the Peer on whom conkerren; in his Omte belong: 
ing to it; and in his Eſtate, Poſſeſtons, o2 Revenues. As 


ka the firft, his Digntty, viz. the wonour and Nobility, 


that was annered to his Blood, and inherent in the Per- 
fon, and was always acquired by Letters Patent. Se- 
convly, fo2 the Office of Earls,” they are Comites, not a 

Comitatu, but à Regem comitando, being Counſelloꝛs to the 
King, and fo2 the Nature of their eminent Dignity, Con- 
ciliarii Nati; and they ought to be ever ready to counſel 
and aſſiſt the King about the arduous Affairs of the King- 
dom. Thirdly, their Poſſeſſions o: Revenue; and theſe 


+ 


. — 
. 
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Earldoms upon the Creation, fo2 the Snppott of the Honour 
and Digulty; but now no Land oz Revenue is annered to 
the Dignity, but uſtally a Rent is mentioned in the Pa⸗ 
tent to be given by the King. And theſe are the Partitu⸗ 
lars of which an Earldom conſiſts at this Day; ſo that 
though no Poſſeſſions are annered to the Earldom, oz the 
„Name of his Dignity be from a Place out of the Realm, 
and no Man can ſhew any ſuch Place, it is a good Digni⸗ 
ty: The Carldom conſiſting only in the Dignity, inherent 
to his Perſon and Blood, and to his Dice, and the Name 
is only added as a Diſtinition, in the Place of a Surname; 
and therefoze it is not of Neceſſity to have any Place of 
ſuch Name, oz that it be within this Kingdom. A Peer 


IE: 


39 Ed. 3. 33. 


02 no Peer, is triable by the Recon; fo2 no Perſon can R 


be a Peet without Matter of Recozd, and it ought to be 


either by Letters Patent under the Gzeat Seal, which is 31 1 


the moze common May at this Time, and by which the Pa⸗ 
tentee is ennobled immediate, though he had never ſat in 
Parliament; 02 by Writ, by which the Party fs not enno⸗ 
bled, till he hath ſat in Parliament, and the which is coun- 
termandable by Death, o2 by * Superſedeas befoꝛe 

the Sitting in Parliament: But in both theſe Caſes, his 
Nobility commentces J Matter of Rerozd, and when a 
Dan pleads any ſuch Matter, he ought to fhew a Reco2d of 
it, i. e. ſhew the Letters Patent of his Creation; oz other⸗ 
wiſe pꝛoduce ſome TUrit on Recozd, by which he oz his An⸗ 
teſtoꝛs, under whom he claims, have been created Peers, o2 
lummoned and ſat in Parliament. Thus the Defendant 

here has made a good Title to the Earldom, by ſhewing 
the Letters Patent under which he claims, the which is not 
voided by the Replication, becauſe it does not ſhew any 
Determination in Parliament, and this is an oziginal. 
Cauſe, and no Judgment is given, no2 was the Cauſe ever 
- befoze them. Fo? firſt, this Over is not any Oetermina⸗ 
tion, becatiſe it is by the Loz0s Spiritual and Tempozal 

only, and the Parliament condiſts of the King, the Lozds 
Spiritual and Tempozal, and the Commons; ſo that the 
Ring being a Bart of the Parlament, nothing may be 
done there as a Piirliament where he is exckuded: And every 
one knows, that the Loss of Parliament have a double 
Capacity, as an Þotuſe when they deliberate and conſult, 
and vote in Matters bekoze them, in the May of Legiflature 
0! Pattet of Pꝛivilege; and when they proceed as a Court 
ih a judicial Manner, fo! rettifyſ\ng the Errozs of inferio2 
Courts; and as a Court, all that they do weng 
- | 15 | rity 
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rity of the King, and the Style ought to be, Coram Rege 
in Parliamento, &c. And any ſuch Judgment as this by the 
Lozds Spiritual and Tempozal was never ſeen, no2 can 
any Pyecedent be p2oduced fo2 it; fo2 the King is the Foun⸗ 


tain of Juſfice, and no Man may pꝛoceed in the Adminiſtra- 


tion of it, but in his Name, oz under his Authozity. Se: 
condly, This is an oziginal Cauſe, of which the Lozds have 
not Cogniſance, and therefoze the Pꝛoceedings are coram 
non judice; fo a Thing is as well out of the Jurisdidion 
of a Court, where it comes there befoze its Time, as where 
it is beneath it: And they have not Jurisditton of any ozi- 
ginal Cauſe fo2 this Reaſon, becauſe they are the moſt ſu⸗ 


pꝛeme Court, and employed circa ardua Regni, and ought 


not to be troubled with little Cauſes, but only upon Mecel⸗ 


ſity, where a Failure of Juſtice is fn the inferio2 Courts; fo2 


all Cauſes generally conſiſt moze of Matters of Fact, than 


of Law; and it is below the Dignity of their Lozdchips to 


trouble themſelves with ſuch Matters; not that the Law 
does not deem but the Lozds are able to eramine any Sat⸗ 


ter of Fai, but fo2 that another May moze fit is appointed 


to be uſed in this Caſe, the which is by a Jury. Alſo the 


Loꝛds in Parliament are the Dernier Reſort, and are to re- 


dꝛels the Errozs of all other Courts; therefoze a Cauſe 
ſhall not come there in the firſt Inſtance; fo2 this would de⸗ 


p2ive the Subjet of his Remedy by way of Appeal, oz Writ 


of Erroz; and it is the Wlisdom of this Nation, and J 
believe all Nations, to give to the Party an Appeal, and 


not to conclude his Right upon the firſt Trial. Thirdly, 


The Lozds have not given any Judgment in the Caſe, fo? 


2 Cro. 234. 


it is only, that he has not a Right to the Earldom, which 


is but an Opinion, and no Judgment. It is true, in Courts 
of Equity, the Dilmiſſion of the Bill is the Determination 


ok the Cauſe; but in a Pꝛoceeding at Law, if a Court de⸗ 
clares that the Party hath no Right to recover, oz ſays 


that the Defendant eat inde ſine die; yet this is not a Judg- 


ment againſt the Plaintiff, but would be erroneous, with- 


out ſaying, Nil capiat per Billam: And ſo in a Quo Warran- 
to, it is not ſufficient to adjudge, that the Party has not a 
Right to a Thing which he has uſurped, but he ought to 


be concluded from it by Judgment. Fourthly, the Lo2ds 
had not any Cauſe befoze them; this was only a Petition 
ok the Defendant to be tried by his Peers, the which is d 


Matter of Pꝛivilege, of which they have Cogniſance ; but 


the Right of Earldom never was befoze them, o: ſubmitted 
to their Judgment; his Petition aſſerts him to be an os 


4 . 


Peers and Peerage. 


he does not put that in Queſtion befoze the Loꝛds, and 
therefoze their Sentence is moꝛe than they had befoze them 
to determine. He demanded to be tried by his Peers, and 
aſſerts himſelf to be a Peer; and they anſwer, that he has 
not a Right to the Earldom of B. which is a Thing out of 
the Petition, and of which the Lozds had not any Juril⸗ 
dition. Here the Earldom is an Inheritance, and the In⸗ 


heritances of Peers in their Honours, are determinable by 


the ſame Law, and in the lame Manner, as thoſe in their 
Lands; and the Houſe of Lozds hath not, no2 ever had 
any Authoaity to determine of them: Fo2 though they have 

determined Matters of Pꝛivilege and Pꝛecedency, the Jn- 
heritance of a Peer never was determined by them, but is 
determinable accozding to the Courſe of the Common Law, 
like all other Inheritances. As to the Law and Cuffom of 
Parliament fo2 the Determination of Inheritances, J know 


not any but the Common Law of England, which is the 


Birthzight of every Engliſhman; and every Law, which 


binds the Subjeis of this Realm, ought to be either by the 


Common Law and Uſage of the Realm, oz At of Parlia- 
ment; therefoze the Oefendant cannot be ouſted of his Dig⸗ 
nitp, but by Attainder, o2 Ac of Parliament, o2 Judgment 
in a Scire facias bzought upon his Patent. But if there was 
anyſuch Law and Cuſtom of Parliament, yet when this comes 
incidentally in Queſtion befo2e us, we ought to intermeddle 
with it; and we adjudge Things of as high a Nature every 
Day, fo2 we conſtrue and erpound Acts of Parliament; 
we diſcharge Perſons committed by Parliament upon a 
Pꝛozogation; we adjudge of Pꝛivilege of Parliament, &c. 
And herein we do but go in the Steps of ou? P?2edeceſſo2s ; 
ko; we ſit here to adminiſter Juſtice accozding to the Law 
of the Land, and ought not to regard any Thing but the 
Diſcharge of our Duty. And as the Loꝛds in this Caſe 
have not given any Judgment, by which the Dekendant 
hall be barred oz excluded from his Peerage ; and he having 


made a good Title in his Plea, which ts not anſwered by 


the Replication, it appears that he is a Peer, and ought 
to be indicted by his pꝛoper Name, Charles Earl of B. and 
being indicked by the Name sf Charles Knollys Eſq; this is 
a Milnomer, fo2 which the Jndifment ought to be abated, 
and accoꝛdingly it was abated, and Judgment given koz the 
Defendant. | 


8 


Eyre J. ſaid, The Dekendant had a Title to his Honour Caf. Parl. 
by legal Conveyance, and that it was under the Pꝛotedion 3» &. | 


of the Common Law, and therefoze could not be taken 
| 6U from 
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from him but by legal Means: That the Houſe of Lozds 
could no moze depzive one ok Peerage, than they could 
confer a Peerage; and the Defendant's Right ſtood upon 
the Letters Patent and his Legitimacy ; that the Letters 
Patent could not be cancelled without a Scire facias, no: 
the Defendant be now p2oved a Baſtard oz illegitimate, 
The other Juſtices argued to the ſame Purpoſe ; and it was 
ſaid, that the Lo2ds are publick Perſons, in whom all the 
Subjects have an Intereſt; therefo2e they cannot alien oz 
ertinguiſh their Inheritance in their Peerage, which may 
not be taken away without Conſent of the King, and by 
At of Parliament: And the Lo2ds can only do that, which 
they may do by Law; and ik they exceed their Authozity, 
their P2oceedings are void; and of a Thing that is void, 
every Man may take Advantage. Eo Sf 
Befoze the Time of K. Ed. 3. there were but two Titles 
of Peers and Nobility in England, viz. Earls and Barons; 
and the Titles of Dukes, Marqueſſes, and Viſcounts, were 
not then in uſe, but are of a later Oate. The Barons 
were oziginally created by Tenure, afterwards by Writ, 
and laſt of all by Patent. And if a Patentee be generally 
diſturbed of his Peerage, the regular Courſe is to petition 
the King, who indozſes it, and ſends it into the Chancery. 


The King and Queen verſus Taylor. Mich, 
SW ca 


mitted in an Alidavit, to which ſome Exceptions 

Holt C. J. Although the Perjury be aſſigned in 
an Affidavit made at Serjeants-Inn, it is good if it be in 
Cheapfide, oꝛ any other Place within the ſame County: 
But it ought to be pꝛoved, that the Affidavit was read, and 
uled againſt the Party, fo2 the bare making, without uſing 
it, is not ſufficient. And where an Affidavit cannot be read 
in Evidence, yet if the Perſon who makes it be ſwo2n yo 


) (): an Jndiment of Perjury, it appeared to be com 


E, R U WW 


535. 


a a Witneſs, his own Aftivavit may be pꝛoduced againſt vim, 
to ſhew wherein he contradiits himſelf. 


The King verſus Greep. Mich. 9 W. z. 


DE Defendant was indifed fo2 Perjury, in giving 

Evidence fo2 the Earl of Montague, in the great 
Cauſe between him and the Earl of Bath, concerning the 
Duke of Albemarle's Eſtate; the Perjury was ko [wearing 
a Witneſs to a Deed was, at the Time ok executing it, a 
-hundzed Miles off from the Place alledged; but being too 


C43 
Carthew 
521, 422. 


generally alligned, Motion was made in Arreſt of Judg 


ment. 

Holt C. J. It is here ſaid by my Bꝛother Eyre, that the 
Hatter, in which the Perjury is aſügned, is immaterial to 
the Iſſue, and therefoze no Perjury puniſhable by Jndit- 
ment: But J hold it is Perjurp to ſwear falfly in any Cir⸗ 
cumſtance which conduceth to the Iſſue, oz to the Diſcovery 
of the Truth; though if it be only in ſome impertinent 02 
minute Circumſtance, as where the Mitnels dined ſuch a 
Day, &c. which is uſual amongſt the Uulgar in giving E⸗ 
vidence, it is not Perjury, becauſe this doth not conduce 
to the Iſſue, oꝛ to the Truth of the Patter to be tried, Jf 
the Credit of a Witneſs is in Queſtion, and another Per- 
ſon to ſuppoꝛzt it ſwears falfly, it is Perjury ; and the ſame 
_ Certainty is required in an Jndiffment at Common Law, 
as upon the Statute 5 Eliz. becauſe that Aﬀ doth not make 
any Thing Perjury, which was not lo bekoze. It is true, 
if a Man is convicted of Perjury at Common Law, the 
Ring may pardon him, but he cannot if on the Statute. 

This Judgment was arreſted, and entered of Reco2d, 


3 Inſt. 164. 
I Cro. 352. 
Hetl. 97. 
3 Cro. 46, 
426. 
2 Leon. 201; 


and a Crit of Erro2 bꝛought in the Houſe of Lozds, where 


it was reverſed, and the Defendant taken, &c. 


The king —_ Melling, Trin. 9 W. 3. 


E was kound Guilty of Perjury at a Trial at Bar; 
but the Jury did not find it wilful and cozrupt Per: 
jury, as laid in the Inkoꝛmation: THhereupon a new Trial 
— moved foz, becauſe the Uerdit was againſt Evidence, 


By Holt C. J. & Cur': When a Caule is tried at Bar, 


a new Trial * never granted fo the ſingle Reaſon, = 
the 


C3] 


5 Mod, 348; 
351. 
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2 


the Jury went againſt Evidence; tho' it has been allowed. 
3 Ked. 555- where there was a Misbehaviour in the Jury, &c. But they 

vie gen held here, if the Thing worn was manifeſtly falſe, the 
| Mind muſt be cozrupt, and then there need be no Evidence 


of Bzibery. | 


Shore verſus Meddiſon. Trin. 9 W. 3. 


F C4.) Per Holt C. J. A Man cannot be guilty of Stboznation 

| 4 449, of Perjury, unleſs Perjury be adual-⸗ 

ly committed; but J have known one ſet in the Pillozy fo 

endeavouring to ſtibozn, it being a great Dffence, Vide 

2 Show. 1, 2. | -— | 
: See Evidence. 
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PHYSICIANS. 
Groenvelt verſus Burnell & al. Paſch. vel Mich. 


9 
. T an Afton of Aſſault and Battery, and Falſe Impzi⸗ 


ſonment bzought againſt the Defendants, who were 
Cenſors of the College of Phyſicians, and againſt Cole 
their Officer, who ſerved their Marrant, &c. 

The Defendants plead, as to the Battery & totum reſi- 
duum tranſgreſſionis predict. præter the Falſe Impꝛiſonment, 
Not guilty; and as to the Impziſonment they juſfify, by 
Uirtue of their Charter confirmed by Act of Parliament; 

and by the Statute 14 H. 8. by which they have Power to 
fine and impꝛiſon pro non bene utendo. facultate medicinz ; 
then they ſet fo2th, that the Plaintiff, at ſuch a Time and 
Place, had adminiſtred unwholſome Medicines to A. B. 

and ſo juſtify the Taking and Impziſoning pro mala praxi, 
CC. | | : 
Holt C. J. delivered the Opinion of the Court; the 
Plea is good, becauſe the Defendants have thereby ſuffi 
ciently ſhewed their Authozity over the Perſon of the Plain- 
tiff, and they have ſhewed the Fai, koꝛ which he was pu⸗ 


niſhed, to be within their Jurisdiction as Cenſozs ; 2 | 
| I | | | | „„ 


. 


PHYSICIANS. 


Faft is not traverſable in this collateral A#ion, becauſe the 
Cenſozs are made Judges to hear and determine; and 
therefo2e. they are not liable to an Action fo2 what they do 
by Girtue of their Judicial Power. Where-ever a Statute 
gives a Power to fine and impziſon, the Perſons to whom 


ſuch Power is given are“ Judges cf Recozd, and their „ve, 77.7 


Court is a Court of Recoꝛd. | 


S A5 10 
that Point in 


Dr. Bonbam's Caſe, tis not Law, but only an Opinion cel: vered, and not a Reſolution. 


$ Rep. 38. 2 Inſt. 308, 382. 208. 27 Aſſiſe, placito 18. 


In Doctor Bonham! s Caſe, they impꝛiſoned him fo) pꝛac- 


tiſing Phyſick without a Licence; which they could not do 
by the Statute, but they ought to ſue fo2 the Penalty of 
five Pounds per Yonth, qui tam, &c. but in this Caſe of 
Mala praxis they have Power to commit. 

'Tis true, no Writ of Erro2 will lie upon this Judg: 
ment, becauſe 'tis a Court inſtituted de novo, and by the 
- Inſtitution they are not bound to dꝛaw up their Judgments. 
with Idco conſideratum, &c. but 'tis ſufficient to ſhew the 
Convittion in other Wows. | 

And yet the Party is not without Remedy, foꝛ he may 
remove this Conviſtion into B. R. where it may be quaſhed 


fo2 Inſufficiency; and this may be done by Certiorari to any 3. Cro. 309, 
new conſtituted Jurisdi#fon of Reco2d, becauſe B. R. hath 459. 


n Power to keep all limited Jurisdittion within their pꝛoper 
Bounds. 

But ik the Plaintiff had not a Remedy, it doth not fol- 
low that the Fa, upon which this Convittion is grounded, 
ſhould be traverſable in a collateral Action, becauſe the 
Power, which the Cenſo2s have, is given to them by Sta- 
tute, by which they are to try the Fatt, whether the Praxis 
is good, oꝛ not. 

Laftly, Jf the Mala praxis was traverſable, vet this 
Plea is ſufficient, becauſe tis not neceſſary to ſet fo2th the 
Particulars of the Medicines; fo2 this Court can make 
no Judgment, whether they were wholeſome, o2 not; and 
the Defendants have alledged, that the Yedicines were un⸗ 


.  bholeſome, 8 | 
And as to the Dbje#fon concerning the Aſſault, that is 


included fn the tot. reſiduum tranſgreſſionis, and anſwered by 
the Juſkification of the Taking and . 
Judgment fo? the Dekendants. 


6 X PL 


P LAV HOUS Es. 
Caſe of Betterton & al. Mich. 7 W. 3. 


Pꝛohibitoꝛy Writ was iſſued to the new Players, 
Betterton and others, who had erefted a Play: 
\ houſe fn Lincolns-Inn Fields; the Mrit recited, 
85 that it was a Nuſance to the Neighbourhood, 
and therefoze pꝛohibited them to continue it: But the 
Players not obeying this Writ, the Court granted an qt: 
tachment, 8c. It was here inſiſted by Counſel, that no 
ſuch Writ could be, fo2 the Parties had no Map to defend 
| - — nega and the pꝛoper Vethod was to pꝛoceed by Jn: 
diftment. | 
Holt C. J. Pou are not concluded by this Writ, as to 
the Right; but you may come in and plead to the Attach: 
ment the General Jſſue, and if the Thing ve no Nuſance, - 
it is no Fault o2 Contempt to continue it: And Play- 
houſes are not in their own Nature Nuſances; but only as 
they dzaw together great Numbers of People and 
Coaches, and Sharpers thither, which pꝛove generally in- 
conventent to the Places adjacent. And in this Caſe, the 
Pꝛoſecution is carried on by the Patentees of the Old 
Playhouſe, and not by the Jnhabitants of the- Place ; 
| which ſhews they do not think it a Nuſance, if it be one. 
1 Mod. 76. There was a Caſe in this Court of Tacob Hall the Rope: 
dancer, where the Court ſent ſuch a Writ as this was 
here, and made him pull down his Stage: But that was 
a Nulante in it ſelf. | | 


Paſch, 1 Ann. In an Infomation againſt the Players of the New 

Farrel. 17. pplayhouſe, for atting p2ofane and lewd Plays; they being 

bound by Recognizance to try it, made up the Recoꝛd 

w2ong, viz. Lincoln's Fields, fo2 Lincolns-Inn Fields, think: 

ing to be acquitted upon that Uarfance. 

By Holt C. J. Let the Matter be found ſpecially, and 

Mz. Attozney map move to Have their Recognizance 
eſtreated. . „ | 


| 3 Mod, 142. 
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_ Pleas and Pleadings. 


Rot. 640. N 


Cow in a Place called Shippen. - 

t The Defendant made Conuſance as Bailiff to 
Sir Peter Warburton, fo2 that he (Sir Peter) tempore quo, 
&c. was ſeiſed of the Manoꝛ of Aſtey, (of which the Place 
where, 8c: is, and Time out of Mind was Parcel), in his 
Demeſne as of Fee, &c. and that he the Defendant, as 
Balliff, &c. took the Cow, 8c. Damage-feaſant. 

The Plaintiff replied in Bar to the Conuſance, that 
bene & verum eſt, that Sir Peter Warburton, tempore quo, 
&c. was ſeiſed of the Panoz? of Alley afozeſaſd, in domi- 
nico ſuo ut de feodo, ſed diu ante prædict. tempus quo, &c. 
Sir George Warburton was ſeiſed in Fee of the ſaid Yano? 
(whoſe Heir the ſaid Sir Peter Warburton fs), and of a 


E Cheſter, in Replevin bought fo2 the Taking a 


RROR of a Judgment in the County Palatine of C i. ) 


Carthew 164, 
165, 166. 
3 Mod. 318. 


Meſſuage adtunc parcell. ejuſdem Manerii, of which Bel: 


 fuage the Place where, 8c. tunc & adhuc eſt parcell. and 
being ſo ſeiſed, the ſaiv Sir George, befoze the Taking 
the ſaid Cow, ( | | | 
ſaid Meſſuage, unde, &c. to one T. S. foz thzee Lives, and 
that afterwards T. S. died, and T. B. entered, and was 
ſeiſed as Occupant, and made a Leaſe foꝛ one Pear unto the 
Plaintiff, &c. per quod, &c. 0 | 
To this Replication there was a Demuret fn this Fomn: 
fl. Quod placitum præd. ſuperius replicando placitat. minus 
ſuffcien. &c. und contludes unde petit judicium & damna ſua, 
&, but did not pꝛay any Return; and Judgment was there 
given fo2 the Avowant ; and that he ſhould have a Return, 
' &, and that fo2 a Fault in the Bar, which was the Tant 
of a Traverſe. | : 
It was adjudged that the Bar was ill fo2 Want of a 
Traverſe , that the Piace where was Parcel of the Wanoz 
tempore Captionis; foꝛ tho' the Reverfion of the T.ocus in quo 


remained Parcel of the Banoz, after the Demiſe koz three 5, 


Lives; yet the Place it ſelf, and the Freehold were es 
| | To p 


viz.) on ſuch a Day, made a Leaſe of the 


28 H. 6. 5. 
1 Bulſt. 48. 
Dyer 134. 

Bro. Com- 
promiſe, pl. 


1 Cro. 494. 


540. 
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w. Jones 
402, 492. 
Owen 51. 


2 Bulſt. 226. 
1 — — 
Long Quinto 
Ed. 4. 100. 
Hob. 81. 

2 Vent. 212. 


by the Demile, and not Parcel of the Pano tempore 
quo, &c. 


It was held, that the Default of a neceſſary Traverſe 


is Subſtanre, and not aided by a Generat Demurrer; like: 
wiſe if a Traverſe is ſhozt of the Yatter traverſable, this 
is Subſtance; but where a Traverſe is meerly Surpluſage, 
and not neceſſary; that is meerly Fozm, and aided upon a 


General Demurrer. 


Holt C. J. Held the Title under the Occupant was 


good; fo2 the Statute 29 Car. 2. cap. 3. did not take away 


all Occupancy, but transferred it to Executo2s;- and he 
held that B. the Leſſo2 of the Plaintiff, was Executo? de ſon 
tort by his Entry on the Lands, becauſe _e 2 89955 Sta- 


tute made it Aſlets. 


+. Is 


Com. 107, 


108, 
1 Show. 1. 


The —_— * affirmed. 


Firzparrick werſus Robinſon. Paſch. 1 w. & M. 


EBT on Bond fo? Derfomance of Covenants: one 
of which was, That one Price ſhould, befoze uch a 


Day, pay the Plaintiff 1200 l. and that he ſhould render a 


juſt and true Account of all ſuch P2ofits, Advantages, &c. 
as ſhould ariſe from ſuch an Office, between the 25th of 


March 85. and the 25th of March 86. The Defendant 


- pleads Perfo2mance generally; Plaintiff replied, quod non 


dedit verum & juſtum computum ; Defendant demurs. 
. Thompſon pro Defendente. 


The Replication is double; fo? he ſhould have caiv, 


either that he had made no Account, 02 that he had made 


one; but it was not true and juſt; and he cited one Vere's 
Cale, of which he had a Repozt. | 


Tremain pro Quer. : 
The Plea is ill; fo2. one of the Covenants "PIR to be 


perfouned by a Stranger, he ought to ſhew how he had per- 
kozmed it, and not generally, &c. (and of ſuch Opinion 


was Holt C. J. on the firſt Day,) and then the Plaintiff 


. ought to have Judgment, unleſs it appears that he hath no 


Cauſe of Action. 8 Co. Turner's Caſe; yet here the Replt- 
cation is good, becauſe we have purſied the UWozds of the 


Covenant. Velv. 33, 40. But per Cur, that is in a Decla- 


ration, and in an Aſſumpſit alſo, 


At another Day Holt C. J. ſaid, That (Verum & juſtum 
debitum) is good Pleading, and in Account plene computa 


vit 


Pleas and Pleadings. 541 
vit ri is a good Ifſue, and the Caſe 2 Roll. g. comes up to 

this Cale. 
| Mo agreed, and that the Caſe in Yelv. Hayward and 


Reeves, is a ſtronger Caſe; 
1 u Quer'. 


Calvert verſus Prior. Paſch 1 W. & M. 


Cire 8 by the Plaintiff as Adminiftrato2 de bonis 
non, and "ſets fozth, That one Treminier, the Teſtatoz, Com. 106, 
recovered a Judgment agatnſt the Defendant (ſuch a Day '27 
and Pear) and after made J. S. his Erecutoz, and died, 
]. S. dies, not having adminiſtred, 8c. and Adminiſtration 
de bonis non, &c. was granted to him. The Dekendant 
pleads, quod executionem non, quia dicit, that the ſaid Tre- 
minier made J. S. and J. D. his Executo2s, and that J. D. 
is pet alive; unde petit Judicium, & quod breve præd. caſſe- 
tur: The Plaintiff replies, cafſari non, quia dicit, quod 
præd. Treminier made J. S. his only Executoꝛ; abſq; hoc; 
that he made J. S. and J. D. his Executoꝛs; Et hoc petit 
quod Inquiratur per patriam; to which the Defendant demurs 
generally, 

It was objeed, That the Replication ought to con- 
clude, Et hoc paratus eſt verificare, and not to the Country. 

But it was anſwered, that here is an expꝛels Affirma- 
tive, and Negative; and altho' it be info2mal, it is good in 
Subſtance, and aided by the General Demurrer. 

Another Queſtion was moved, whether this be a Plea in 
Bar, 02 in Abatement (koz tis ill in Bar)? 

Holt C. J. cited 36 H. 6. 18. That a Plea which begins - 8 63, 
in Bar, and concludes in Abatement, is a Plea in Abate⸗ "Mod Sig 
ment, and vice verſa; and if it ſhould not be ſo, yet the 
Plaintiff hath made it ſo, by replying caſſari non. Mo. 692. 

Onely's Caſe agrees: Wherefoze Judgment quod reſpond: 


ouſter: | 


Chettle verſus bc Trin. I W. & M Rot. 107. 


[® Treſpaſs to: Breaking his Cloſe, Sc. the Detlara- 4. ) 
tion was of Eaſter-Term laſt paſt, which began on the Cartbew 99, 
17th Day of April, and the Treſpaſs was laid to be done 35 4 Mod. 6: 
in October befo2e, (viz. in the 4th Pear of King James II. )s 5. C. 

per quod he loſt the — ok his NG to the firſt Day of 
ay 


= * — F : 1 et ID ed Af * AY 
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i May enſuing, (which was after the Beginning of Eater. 


3 


| 5 Term, ) to which the Declaration did relate, ſo that the pe: 


| quod did extend to a Time after the Commencement of 
_ the Aﬀtion, and the Declaration concluded Contra pacem nu- 
| per Dom. Regis & Dom. Regis nunc, &c. - : 

The Defendant pleaded a frivolous Bar, to which the 
Plaintiff demurred; and it was inſiſted fo2 the Defendant, 
that the Declaration was ill, fo2 that the Plaintiff had de⸗ 
clared foꝛ Damages unto a Time after the Aﬀfon commen⸗ 
ced, and had concluded his Declaration ill; fo2 it ſhould 
be Contra pacem nuper Domini Regis only, 2 Cro. 377. 

On the other Side it was ſafd, that the Default in the 
Per quod, and alſo the Concluſion of the Declaration, (viz.) 
Contra pacem Domini Regis nunc, were Surpluſage, and 
4 ſhall not vitiate the Declaration. See 2 Cro. 377. 
1 Point. 

Holt C. J. Told the Defendant's Counſel, that they 
came too ſoon fo2 the firſt Exception, becauſe the Jury 
might cure that Fault by a ſeparate Uerdi, (viz.) quoad 
the Treſpaſs in the Month of October to the 17th of April, 
they aſſeſs Damages to ſo much, and the Plaintiff might 
releaſe the Reſidue; but if the Uerdi# had been General, 
this would have been a good Exception afterwards, and 
the Court held that Clauſe, Contra pacem Domini Regis nunc, 
meerly Surpluſage, and therefoze ſhall not pꝛejudice that 
Matter, which without ft was ſufficient. DT 
The Plaintiff had Judgment, the Bar being frivolous. 


Skinner verſus Kilby. Trin. 1 W. & M. 


6835 N an Action of Covenant upon a Leaſe fo2 Years of a 

—_ 87, 1 Mill, rendzing Rent, the Bzeaches following were al- 

N ſigned. | - | 

1. The Plaintiff in Fact ſaith, chat 201: fo2 the Rent of 

the P2emifſes fo2 ſeven Pears, ended at ſuch a Day, were 

in arrear, and not paid to the Plaintiff. 

2. Another Bꝛeach was, that the Defendant had permit- 
ted the Mill to be uncovered, and out of Repaic. 

3. The Third was, fo2 that the Defendant had not de⸗ 
livered up the Pꝛemiſſes to the Plaintiff, at the End of the 
Term, ſecundum formam Indenture. . 

The Defendant pleaded as to the firſt Bꝛeach, that he 
from Time to Time, at the ſeveral Days of Payment, had 


. pald the Kent to the Plaintiff; Et hoc paratus eſt 3 | 
; 


the Plea to be ill in Stibſfance, and t 


D 


* DF 
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And as to the Repairing, he pleaded, that it was ſuffi- 
ciently in Repair, and concludes likewiſe as befoze, Et hoo 

ratus eſt verificare. * bs | 

And as to the not yielding up the Poſſeſſion, he pleaded, 
that befoze the End of the Term, (viz.) on ſuch a Day, 
quidam T. S. habens bonum jus & titulum ad molendinum 

rædict. in & ſuper molendinum prædict. intravit, & ipſum (the 
Defendant) à poſleſfione inde expulit & amovit, & adhuc ex- 
tratenet; & hoc ſimiliter paratus eſt verificare, unde petit judi- 
cium ſi, &c. | . | | 

And upon a General Demurrer to this Plea it was ob- 
jefted, that it was ill fo2 two Cauſes; 1. Becauſe the De- 
fendant had pleaded, that he paſd the Rent, which is a di⸗ 
ret Affirmative to the Negative in the Declaration, &cc. 
and ſo as to the Repairs, &c. that the Bill was in Repair, 
which is a Diref Affirmative to the Negative in the Decla- 
ration; and therefoze the Defendant ought to have con⸗ 
cluded-to the Country, and not in Bar to the Afton with 
Hoc paratus eſt verificare. e : 

Then the Pleading the Expulſion in Fozm, as afozeſaid, 
is ill, (viz.) quod T. S. habens bonum jus & titulum intravit; 
 &. which is too general, incertain and inſufficient; he 
ought to ſhew, that T. S. had a Title paramount and ſupe- 
rio; to the Leſſo2; fo2 he might have a good Title under 
the Defendant himſelf, by Aſſignment of the Term, and 
therefoze that can be no good Cauſe of Excuſe, 2 Lev. 37. 
z Lev. 325. Lib. 4. 80. Noke's Caſe. 

Foz the Reaſons and Defefis, ut ſupra, the Court held 

herzfore Advantage 
might be taken upon it on a General Demurrer. | 
Judgment fo2 the Plaintiff. | 
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Trevilian ver ſus Seacomb. Mich. x W. & M. 


Owen Dutlawzies were pleaded in Abatement; upon (6.) 
which the Platntiff demurred. 3 3 
This Plea is good; fo? altho' a Man cannot plead double 
Pleas in Bar, yet he may plead ſeveral dilatow Pleas. 
I INIT, 304. | ; | | 5 
Holt C. J. That Book is to be intended of ſeveral Dila- 
tones at ſeveral Times, and one after another, but not at 
the ſame Time; but Tremain cited Vaughan's Caſe, Paſch. 
25 Car. 2. B. R. Rot. 25. That ſeveral Outlawzies may be 
pleaded at the ſame Time; but per Cut; the lea is = 
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- fo2 the Doubleneſs; and Judgment was given koꝛ the 


Plaintiff, niſi, &c. | | 
Nota; Ch. J. ſaid, Jt was not neceſſary to plead an 
Dutlawzy to be under Seal; koz it was ſufficient, if it be 


* 


pꝛoduced under Seal. 


Brooks verſus Webſter. Mich. x W. & M. 
Ale fo2 ſtopping a Map, and declares, that he was 
| poſſefſed of two antient Befſuages, &c. and that he 
had a Way leading to them, and that they were burn d; 
and that he had ereted a new Þouſe ſuper quandam partem 
eorundum Meſſuagiorum. Uerdid fo2 the Plaintiff, Jt was 
moved in Arreſt of Judgment, that it could not be upon 
Part of the ſaid Meſſuages; fo2 he had ſhewn befoze that 
they were burnt. To which it was anſwered, that the 
Gꝛound is Part of the Meſſuage; and ſo it ſhall be intend: 
ed, that he built upon the Sꝛound; to which the other Side 
replied, that that Jntendment will not conſiſt with what 
was ſaid befoze; fo2 then the ſame Moꝛzds muſt have two 
Intendments. | oP | 

Holt C. J. This would have been bad upon a Special 
Demurrer; but Cur were of Opinion, that it was good 


_ after Uerdiz. 


Judgment pro Quer. 


= Meredith ver ſus Allen. Paſch. 2 W. & M. 


(8.9 


1 Show. 148. 


Ebt on a Bond; the Defendant craves Oyer of the 
Condition, and (it being a Bottomree Bond) pleads 
that the Ship was loſt. The Plaintiff replies 'twas not 
loff ; Et hoc petit quod inquiratur per patriam. 5 
The Defendant demurs, and ſhews fo2 Cauſe, that no 


Breach was aſſigned in the Replication; and 'twas argued 


Court, in Saunders and Sid. But Dolbin ſaid, that Judg- 


that 'twas ill; fo2 that the Condition was to pay Money; 
and now upon Oyer the Condition was become Part of the 


Declaration ; and then upon the Plaintiff's Declaration, 


there is no Cauſe of Action without Bzeach of the Condi- 
tion in the Replication. And 'twas agreed, that after 
Qerdi# it might be help'd, fo2 there it ſhould be intended 
the Money was not paid: But here 'twas upon Demurter. 
The Caſe of Hayman and Gerrald, Mich. 19 Car. 2. in this 


ment 


. 


Pleas and Pleadings. 
ment was diſapp2oved at that Time, and twas not Law, 
and Saunders anſwers it in his Repoꝛting of it. BETS 
And Holt C. J. ſaid, the true Difference is, where the 
Matter pleaded admits and ſuppoſes a Non-perfo2mance, 
there is no Need to alledge a Bꝛeach; and fo Judgment 

was given koz the Plaintitt. | 


Kemp verſus Andrews. Hill. 2 W. & M. 


Laintiff Declares, pro eo quod he and one J. N. and 


— 


(9.) 


J. P. now deceaſed, whom the Plaintiff ſurvived, were * $0». 188. 


in the Life-time of the ſaid J. N. poſſeſſed as of their p20- 


per Goods and Chattels, viz. of a Ship called the Streights 


Merchant, with its Apparel, and divers other Goods, to 
the Ualue of 20,0001. and being fo poſſeſſed, did loſe 
them, and they came to the Defendant's Hands by Finding, 


and he in the Life-time of the laid, &c. converted them to 


his own ſe. | | 
The Defendant venit & defendit vim & injur' quando, &: 
actio non, quia dicit quod the Plaintiff & prædict. J. N. and 
| b. long befoze the Times in the Declaration, and the 
aid ſeveral Times, &c. were Merchants, and as Joint- 
Merchants fo2 their common P2ofit, were poſſeſſed of the 
ſaid Goods, and that by the Law of Merchants, and the 
Law within the Kingdom of England uſed and appꝛoved, 
there is not oz ever was any Right of Survivozſhip be- 
tween Joint-Werchants ; That J. N. befoze the Exhibiting 
of the Bills died, and made J. D. his Executoz, who 
proved the Mill, and is pet living; that ſ D. died alſo, 
and made R. S. his Erecutoz, who pꝛoved his Mill, and 
is pet living; Et hoc parat. eſt verificare, unde petit jud. fi 
action. &c. | „ . 
Plaintiff demurs, and ſhews fo2 Cauſe, quod placit. at- 
tingit ad General. Exit, incert. eſt & caret forma. 
Per Cur: This can never be a good Bar, ſo that we do 
not conſider whether the Executozs muſt oz can join. 
Judgment pro Quer. | 


Beake verſus Kent, Trin. 3 W. & M. 
In Indebitatus Aſſumpſit fo: Wares ſold, againft the De⸗ 


kendant as an Executoz, he pleaded thzee Judgments, 7 . 289, 
and no Aﬀets ultra; the Pala replies, that there is la 
6 


much 


(10. ) 
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nm 


much due on each Judgment, and no moze, and that he 
hath Aſſets beyond theſe Sums, & ſic continuat” per frauden . 
the Defendant rejoins generally, that they are all foz juſt 
Debts; abſque hoc, that he permits them, oz any of them 
to be kept on foot by Fraud: The Plaintiff demurs, for 


that the Traverſe is to all, o2 any; whereas it ſhould have 


9 Rep. 


Dyer 115. 
3 Cro. 83,84. 


(11.) 
Carthew 
210. 


been ſeveral to each Judgment. | 
Holt C. J. The Plaintiff hath Liberty of replying to 
them all ſeverally; you need not aver Fraud to every 
one, fo? if to any, it is enough to avoid the Defendant's 
Bar: Oz he might have generally ſaid, the ſeveral Judg: 
ments afozeſafd were kept on foot by Fraud. Jn a general 
Iſſue, you muſt ſap nec corum aliquem, but in a ſpecial Bar, 
it is not necefſary; becauſe if falſe in part, it is ſo in the 
Whole. Che Caſe of Waſte in Dyer, fo? cutting twenty 
Daks, is that the Defendant ſhould plead he did not cut 
them, 92 any of them; though in Debt on Bond with Con- 
dition not to commit Maſte, if the B2each be that he cut 
ſo many Timber-Trees, it is ſufficient to ſay, that he dig 
not cut them modo & forma. 8 
In this Caſe the Court direffed the Parties to wave the 
Demurrer, and try the Honeſty of it upon an Jfſue, &c. 


Carvell Executor of Dodſworth verſus Edwards. 
Trin. 3 W. & M. Rot. 349. 


1 EBT upon Bond, and likewiſe upon a Judgment due 
| to the Teſtatoꝛ Dodſworth. | | 

The Defendant pleaded in Bar Letters of Licenſe, un- 
der the Þand and Seal of the Teftatoz, which were made be- 
tween the Defendant and his Creditozs, to which the Te: 
ſfato2 was a Party, reciting, that whereas the Oefendantc 


had a Right in ſuch a Þoule, it was therebp agreed, that 


he ſhould give Power to the Teffato? to ſell the ſame, and 
to divide the Bonep in Mopoztion amongf the Creditoꝛs; 
and that upon Receipt of ſuch their ÞP2opoztions, every of 

the ſaid Creditoꝛs ſhould give the Defendant a Releaſe of 
all Matters, &c. befoze the Agreement: And it was farther 
agreed, that in the mean while, and until the ſaid Houſ? 


dpould de fold, and from thenceforth after, the Tald Willian 


Edwards ſhall not be ſued oꝛ pꝛoſecuted at Law, o2 his Þer- 


{on v2 Goods moleſted by any of the ſai Creditoꝛs named 


| in the ſain Artictes, 02 any Thing paſt, ſub poena rell 


8 


Pleas and Pleadings. 


& exonerationis debiti vel debitorum talium perſonarum, as 
ſhall ſo ſue oz pꝛoſecute, &. 
Per Holt C. J. This is a Defeazance, and no Releaſe. 

and he cited Moor 811. and the whole Court were of that 
Opinion; and that it being a good Dekeazance, ts pleada- 
ble in Far. 8 . 
See Poſtea, between Ayliff and Scrimſhire, the lame 
Point, No 1. Title Releaſe. 


Speak and Kent. Mich. 3 W. & M. 


N an Indebitatus Aſſumpſit againſt an Executoz, who (12. 
pleaded .thzee ſeveral Judgments, the Plaintiff made Skin. 299. 

thee ſeveral Replications; and ſhews that one was but fs? 
ſuch a Sum, and kept on Foot by Covin, &c. To theſe 
Replications the Oefendant made but one Rejotitder ; upon 
which the Plaintiff demurred, becauſe this dep2ives him of 
the Benefit which he might have; fo2 now if he would ſur⸗ 
rejoin, and ſay, that the ſeveral Judgments are kept on 
foot by Covin, and p2oves that one only was, and the o⸗ 
ther not, it would be againſt him; which the Court denied. 

oz by Holt C. J. In caſe of a Special Iſſue, as in this 
Caſe, if Part be found koz the Plaintiff, it is well enough. 
Foz if the Plea of the Defendant is falſe in Part, it is 
falſe in the Whole. When a Man pleads the General J- 
ſue, there all ought to be true, and found fo2 the Deken⸗ 
dant, as in Debt, Nihil debet; but in Debt upon an Obli⸗ 
gation, with Condition not to do Maſte, and a Bzeach 
aſſigned in ſuccidend' fozty Aſhes, and Tſſue joined upon it, 
if the Jury find but ten, it is againſt the Dekendant. The 
Court directed the Parties to wave the Demurrer, and try 
the Honeſty of the Cauſe upon an Jffue. = 
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Smith verſus Cudworth. Paſch. 4. W. & M. 


Dvenant on an Indenture, that in Conſideration of (13.) 

22501. to be pat to the Plaintfff, as afterwards 1 Show. 390. 
mentioned, the Plaintiff covenants to transfer to the De- 
fendant, his Erecuto2s, oz ſuch as he ſhould appoint, on 
the 17th of February foffowing, thirty Shares in the Stock 
of the Linen Coꝛpoꝛation; and the laid Cudworth cove- 
ants, that he, his Exeeutozs, Adminiftratozs oz Aﬀigns, 
hall accept the ſame in uſual Manner, upon the ſaid 17th 


Day 
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548 Pleas and Pleadings. 
Day, and codem tempore ſolveret the Money afo»eſain 
Plaintiff avers, that upon that Day he was rea = 

offered to have transferred accozding to uſtal Fo, and 
thereof gave the Defendant Notice; that the Defendant 
did not then accept, noz appotut any Perſon to accept the 
fame, no2 then, no2 at any Time afterwards, pay, oz cauſe 
to be paid, the 22501. but the ſaid Stock to accept did then 
and there refuſe. Et fic infregit, &. | 

Defendant pleads, That the uſual Manner of transfer: 
ring is by Writing, entered in a Book fo2 that Purpoſe, 

: kept under the hand of the Perſon transferring; and the 

| uſual Manner of accepting, is by Writing entered in the 
ſame Book after ſuch Transfer, declaring an Acceptance. 

- that the Plaintiff did not transfer, acco2ding to that 02 

6 any other Fozm, by Reaſon whereof the Defendant could 

not accept. Et hoc parat' eſt verificare. Plaintiff demurs. 
Per Cur': The Plea is idle, and the Declaration good. 
Judgment pro quer. Vide pro Quer, Bragg and Nightin- 
gale 8 Caſe, Style 140, 141. 


Hill verſus Gallop. Paſch. 5 W. & M. 


(14.) 1 Plaintiff bzought an Action on the Caſe, koz a 
Diſturbance in a Common; and declared, that he 
was poſſeſſed of a Meſſuage and ſo many Acres of Land, 
with the Appurtenances in, &c. fo2 a certain Term of Years 
yet to come and unexpired; and that per totum idem tempus 
habuiſſet, & gaudere debuiſſet communiam paſturæ pro omni- 
bus averiis levan' & cuban', &c. : 3 55 
Qpon Mot Guilty pleaded, the Plaintiff had a Uerditt, 
and Serjeant Tremaine moved in Arreſt of Judgment, be: 
cauſe the Plaintiff had not ſhewn any Title in himſelf, ei⸗ 
ther by G2ant 02 Pꝛeſcription. Sed non allocatur. 
Holt C. J. This might be a good Exception upon a De⸗ 
murrer, but it is cured by Uerdidt. 


Rex werſus Hebbard. Mich. 5 W. & M. 


(15.) Holt C. 3.J® Treſpaſs, Aſſault and Battery, if Defen- 

1 dant in his Plea varies from the Time al⸗ 
ledged, he muſt aver quæ eſt eadem tranſgreſſio; but where 
he agrees in the Time, he need not. | | 


; : . Combe 


Pleas and Pleadings. F549 


Combe woſus Talbot. Mich. 5 W. & M. 


N Debt, fo2 two Pears Rent due upon the Demiſe of a C16.) 
Heſſuage and ſeveral Parcels of Land, rendzing 9 J. lk 218. 
per annum; the Plaintiff demanded - 181: . Defendant, as 4 N 4. 254. 
to 91. parcel' inde, being the firſt Pear's Rent, pleaded Nil 
debet, and concluded to the Country; but there was no 
Joinder in Iſſue thereupon. And as to the 9 1. Reſidue, he 
confeſſed the Demiſe as laid in the Declaration, reddendo 
annuatim 9 I. viz. 40 8. ko; ſuch a Parcel, and 71. fo2 other 
Parcels. And as to the 40 8. Parcel thereof, he pleaded 
Nil debet; and as to the reſt, Nil habuit in Tenementis. The 
Plaintiff demurred generally, quia placitum predi&', 8c. 
Et per Holt C. J. and Eyre (who were only in Court,) 
iſt, One Defendant cannot plead two ſuch Pleas as go to ,,, 40 
the Whole : Thus one Defendant cannot plead Nil deber, 
and Nil habuit in Tenementis. 2dly, It placitum be nomen 
collectivum, which was doubted, (Vide 1 Saund. 338. Dyer 
325. b. 15 H. 7. 10. b. 3 Cro. 139. 1 Leon. 125. 1 Sid. 39.) 
then the Demurrer goes to all, and then no Judgment vel. 63. 
can be given fo2 the Plaintiff, becauſe the Plea of Nil debet Co. Lit. 303. 
is a good Plea, 8 
Leave was had to amend on both Sides. | 
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Counteſs of Arran werſus Criſpe. Trin. W. & M. 


* Debt upon a Bond, the Defendant craved Oyer of the (17.) 
Condition, which was to perfozm Covenants in an Jn- 1 Salk. zar, 
denture; one Covenant was to pay ſoa much clear of all *** 
Taxes; and then ſet koꝛth the Jndenture, and pleaded Per⸗ 
kozmance. The Plaintiff replied, Non-payment of ſo much 
ko: Half a Year's Rent, The Defendant rejoined, So 
much paid in Money, and ſo much in Taxes, upon the At 
of Parliament foz laying 4s. per Pound on Land, which 
— OO amounted to the full. The Plaintiff de: 
urred. 1 
Holt C. J. held the Covenant did not extend to Par⸗ 
liamentary Taxes, foz Mant of the Wozd Parliamentary. 
Cæteri contra. All Taxes include Parliamentary, . © 7 
Pet per Holt C. J. Judgment ought to be fo2 the Plain⸗ £2: 1% 77- 
tif, though the Point of Law were agafnſ him, becauſe * 
the Matter of this Rejoinder being by Way of Excuſe; 
15 7 7 2 © ought 
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ought to have been ſet kozth in Bar, but here it is a De: 

parture; fo2 he ſaid at firſt, that he had perkozmed the Co⸗ 

venants; now he ſays, he is not obliged to perfozm them. 
Judgment pro Quer. „ = 


Pope werſus St. Leger. Mich: 5 W. & M. 


(18.) Oger Pope Eſq; declared in Debt againſt John St. Leger 
1 Lurv. 434. IX Eſq; that whereas the ſaid St. Leger and Pope, at ſuch 
the Plead- A Time and Place, played at Back-Gammon, and the laid 
ings Pope thzew two Fours at a Caſt, and thereupon touched, 

and a little ſtirred two of his Table-men, but did not move 
them from off the Point: Thereupon a Mager was lain 
between the laid Pope and St. Leger, that Pope ſhould pay 
St. Leger 150 Nummos aureos, vocat' Gutneas, if Pope was 
bound to play thoſe two Men; and that St. Leger ſhould 
pay Pope 100 Nummos aureos, if Pope was not bound to play 
thoſe two Men; and fo2 the Determination of this Wager, 
they put themſelves upon the Judgment of the Gzoom-Poz- 
ter of England. And whereas the ſaid John St. Leger, at 
the ſame Time and Place acknowledged the ſald Wager 
by his Writing fealed; and by the laid Writing obliged 
himſelf to pay to Pope, o2 his Oꝛder, 100 Nummos aureos, 
anglice vocat' Guineas, ſo ſoon as the Sꝛoom⸗Poꝛter ſhould 
give his Judgment, if that Judgment ſhould be againſt the 
ſaid St. Leger. And Pope ſays, that the Gzoom-Pozter gave 
Judgment fo2 him; and that the 100 Nummos aurei, anglice 
vocat' Guineas, then were, and ſtill are, of the Ualue of 
107 l. 10s: & c. „ | 
St. Leger pꝛaps Oyer of the Writing, which is to this 
Effef, ** That he had betted 100 Guineas againſt 150; 
© concerning a Diſpute, which is ſtated and ſigned by us 
both, and referred to the Sꝛoom⸗Poꝛter of England; and 
<< pꝛomiſes to pay the Plaintiff 100 Guineas, as ſoon as 
the G20om-Pozter gives his Judgment on the Caſe, if 
the Judgment be againft him. The Queſtion to the 
© 6200m-Pozter is ſtated under the Letters A. and B. St. 
© Leger is meant by A. and Pope by B. And then pleads 
16 Car. 2. cap. 7. againft 'exceflive Gaming. Demurrer, 
and Joinder in Demurrer. 5 | 
4 5 the Argument of this Caſe, theſe Points were deba- 


f. That this Caſe was within the Statute of 16 Car. 2. 
cap. 7 3:29 1 | But 
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But the Opinion of the Court was clearly, that it wap 
not within the Statute, becauſe it wes a meer collateral 
Matter, and which happened by mere Chance, and the E- 
vent thereof did not depend on the Succeſs of the Game. 
and alſo the AX exp2eſly pꝛohibits Magers on the Parts 
02 Þands ok the Players: And if they had intended any 
other Wagers, it is pzobable that Mention would hape been 
made of them. -4 os 

2. Then an Dbjefion was made to the Declaration, vis: 
that no Place was alledged, where the G208n-Pozter gave 
his Judgment. | ESTA 3 

But to that it was anſwered by the Plaintiff's Counſel; 
that there was a Place alledged, fo2 it is ſaid, that the 
Gꝛoom⸗Poꝛter adjudicavit, quodque præd 190 Suineas fuer 
valoris, & c. apud Paroch' S. Martini prxd'. But if the Place 
had been omitted, yet the Declaration was good, notwith- 
ſanding this Exception, becauſe the Defendant has con⸗ 
feſſed the Fat; and then this Fault is cured thereby, ac⸗ 
coding to Sir Richard Grobham's Caſe, Hob. 82; Gurnon 
and Hardye's Caſe, Velv. 11. 2 Cro. 682. Byckland's Caſe; 
and thereupon this Exception was diſallowed by the Court. 

z. It was objefed, that it does not appear by the Decla⸗ 
ration, that the G20om-JPozter had given any Judgment on 
the Caſe, becauſe it is not ailedged, that the Caſe Rated 
was tendered to the G20om-Poztex, oz that he has given 
his Judgment thereon, | | 

To which it was ankwered by the Plaintiff's Counſel, 
that by the Declaration it appears that there was a Wager 
made between the Parties, and what it was; and then it 
is allo alledged, that the Gzoom-Pozter adjudicavit in caſu 
przd'. And it alſo appears by his Judgment, that the Mat⸗ 
ter in Controverſy upon this Mager was determined by 
him fo; the Plaintiff, which was ſufficient. And aftenwards 
the Plaintiff had Judgment by the Confent of the whole 


Court, Levinz and Birch were of Counſel with the Defen- 


dant; Pemberton and Lutwych with the Plaintiff. | 

But a Writ ok Errs2 was ;zought thereon; and on that 
it was inſiſted by the Plaintiff's-Counſel-in:the Writ, of-Er- 
ro2, = "> 4} 


doth not lie koꝛ the 107 l. 1@:s. fog the Court cannot [take 
Notice that-Guineas are above the Ualue of 205. although 
by Way of Commerce and mutual Compact they paſs. fo2 


11, 15. 6d. but ſuch Compact cannot enhance the Ualue of 


1001. 


Coin; and therefoze that the Demand ought to be gnly-of 


T. That Debt in the Debet & Detinet (us this Caſe isꝰ 
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1001. 0) of 100 Gttineas, with an Avetment of the Aalue 
of them. he agreed the Caſes of fozeign Coins, and that 
Debt lieg fo2 601. Monetz Flandriz, which amounts to (@ 
much Engliſh, as 2 Cro. 88. Yelv. 8. Draper and Ra- 
ſtall's Caſe, 1 Leon. 41. But Latch 84. is, that fo; Eng- 
liſh Money a Declaration cannot be ad valenc', He allo 
agreed, that in Fencot and Burrough's Caſe, Trin. 1 W. & 
M. B. R. where the Action was an Afton on the Caſe, on a 
Bill of Exchange fo2 55 Guineas, the Court adjudged fo) 
the Plaintiff, becauſe the Jury may aſſeſs Damages accom: 
ing to the Rate then current, It was otherwiſe in Debt, 
where the Plaintiff ſhall recover accozding to his Demand, 
But to that it was anſwered by the Defendant's Conn: 
ſel in the Writ of Erroz, that when one demands kozeign 
Coin in Specie, the Writ may be in the Detinet only; but 
when the Ualue thereof in Engliſh Money is demanded, it 
may be in the Debet & Detinet. And to this Holt C. J. and 
Eyre J. ſeemed to agree. And by Eyre J. Guineas are 
as foreign Coin. | - Rs 
2. It was moved, that this Caſe was within the Sta: 
tute : But J do not find that the Connſel inſiſted much up⸗ 
on that. Px . ON 
3. It was objef#ed, that it was not averred that the 100 
Guineas were not paid in Specie. And fo2 this Raſt. 158. 
Yelv. 13 5. Poph. 28. 1 Cro. 515. were cited. 
Holt C. J. ſafd, that the Declaration was ill, fo2 the 
Plaintiff ought to have declared on the Deed, and on the 
Caſe alſo, and then have ſhewn, that the Caſe was bꝛought 
to the Gꝛoom⸗Poꝛter, and that he had given his Judgment 
thereupon: But here the Plaintiff hath taken upon himſelf 
to aver the Purpozt of the Caſe, without pꝛoducing it, 
which is not to be ſuffered. - And although the Declara- 
tion, by Way of Recital, hath ſhewn the Subſtance of the 
Caſe, yet when it is in Writing, the Writing itſelf ought 
to be -p20duced, As if A. and B. agree by Writing, con- 


cerning the Purchaſe of Lands in F. and afterwards A. | 


covenants with B. to aſſign to him the Lands in the ſaid 
Writing contained; if B. would bzing an Action fo? Beeach 
of this Covenant, he cannot ſhew that A. covenanted to 
aſlign the Lands in F. but the Lands in the Writing, and 
ſhew it, and that the Lands in the Writing and in the De- 
claration are the ſame Lands, without any UGariance. And 
he inclined to reverſe the Judgment koꝛ this Cauſe, and al⸗ 
fo becauſe the Plaintiff has not ſhewn, that the Gut- 


neas were not paid in Specie. Sed adjournat. = _ PR 
« » - & | 2 a | - 
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But in Trinity Term 7 W. 3. Holt C. J. and Juffice 
Eyre being pꝛeſent, the Judgment was reverſed. 

and Holt C. J. gave rhe Reaſon, becauſe the Plaintiff 
has ſhewn Caſe, and Play, and Wager, and then the Deed 
by which the Parties bind-themſelves in pignoratione pred? ; 
and upon Oyer of the Deed, it appears that it was to ſtand 
to the Judgment of the G2zoom-Pozter, upon a Caſe ſtated 
and ſigned by us both; which is not the ſame : And becauſe 
the Writing containing the Caſe ought to have been ſhewn, 
and an Averment taken, that the Caſe therein, and in the 
Declaration, were all one. And although it was urge, 


that the Inducement of the Caſe, and that ſtated, are all 


one; and therefoze whether the Averment was befoze the 
Deed, oz after, it was not material; pet Holt C. J. was 
of another Opinion, becauſe the Declaration ſuppoſes the 
Deed to be to perkozm a Wager contained in the Deed, 
whereas ft is to perkoꝛm a Caſe extrinſical, and which is to 

be coupled by Averment, | 5 

Ind fo2 this Reaſon the Judgment was reverſed, as J 
have heard, by the credible Repo2t of another. 


George and Lawley. Mich. 5 W. & M. 


— 


Melpals, fo? entring his poule, and taking a ſilver (19.) 
Tankard, &c. The Defendant pleads a ſpecial Juſti⸗ kin. 36% 


fication, ſcil', quoad vi & armis nec non totam tranſgreſſion' 
predic” præter intrationem domus prædict, & abſcarriationem 
Canther prædict, Non culp'; & quoad reſiduum tranſgreſſ pre- 
dit, Actio non; quia dicit quod diu ante tempus quo, & eodem 
tempore, quo Gulielmus Divina providentia Cantuariæ nuper 
Epiſcopus fuit ſeifit' de manerio de Lambeth, cum pertin ini 
dominico ſuo ut de feodo, in jure Eccleſiæ, ad quod ipſe, & om- 
nes illi quorum ſtatum, &c. in manerio prædict cum pertin ha- 
buer, & tempore tranſgreſſ' fieri ſuppoſit babuit viſum franci ple- 
gi & omnia quæ ad viſum franci plegii pertinent, tenend infra 
præcinctꝰ manerii prædict, quolibet anno intra feſtum beatæ Ma- 
riz Virginis & feſtum Sti. Johannis Baptiſtæ, coram Seneſch 
Dom' Maner' prædict' pro tempore exiſtent*; a tempore in cujus, 
&c. & dicit quod ad viſum franc pleg prædict Archieopiſcopi 
manerit ſui prædict', tent' apud Lambeth die Veneris octavo 
die Maii anno, &c. and fo fhews a Pꝛeſentment of the Plain- 
tiff by the Jury fox a Nuſance, and an Amerciament, and a 
Warrant to the Defendant to diſtrain, &c. which was ac- 
#8 - coꝛding 
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Skin. 362. | 


| (83. ) 


Skin. 5$7. 


cozding to the Pzecedent in Raſtal's Entries 606. upon which 


; Pleas and Pleadings. 


— 
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the Plaintiff demurred. 

Per Holt C. J. He . hath a Leet, but doth not 
thew the Bounds and Limits of his Leet, oz over what 
Perſons the Leet has Jurisdition, as to de reſidenti- 
bus & inhabitantibus infra Manerè de - Lambeth, &c. fo? the 
Leet may extend into one Panoz, oz within four oz five 
Wanozs, oꝛ there map be ſeveral Leets within one Bang), 
and therefoze he ought to plead the Bounds of his Leet cer⸗ 
tainly, And alſo he does not ſhew the octavo die Maii to be 
inter feſtum Annunciationis beatæ Mariz & feſtum Sti. Joh' Bap- 
—_ +: 7 | | 
And fo? theſe Faults it was adjudged fo the Plaintiff, 


Revees and Pepper. Mich. 5 W. & M. 


Per Holt C. J. IN many Caſes, though a Man plead a 
Thing which may be given in Evidence, 

yet this ſhall not amount to a General Jſſue, as where the 

Plea goes by Way of Confeſſion and Avoidance, Quod 


nota. | 
Cudmore werſus Tripe. Mich. 7 W. * 


| RIT of Erroz on a Judgment given in the Pꝛo⸗ 

- voſt Court of Exeter, where the Plaintiff declared 
in an Indebitatus Aſſumpſit, and alſo in a Quantum meruit; 
but in the Quantum meruit doth not ſay, that the Cauſe 
was infra juriſdictionem Curiæ. 3 

Carthew: Jf it had been omitted in the firſt Pꝛomiſe, J 
confeſs it had been ill; but J conceive the Infra juriſdictio- 
nem in the Indebitatus Aſſumpſit goes to all. | 

Holt C. J. Indeed there wants the ad tunc. and ibidem. 
Let Judgment be reverſed, | | 


Lamb werſus Mills. Mich. 7 W. 3 


N Treſpaſs quare clauſum fregit & averia cepit & aſporta- 

vit, the Defendant juſtified, and pleaded a By-Law, &c. 

and that he as Bailiff took the Beaſts as a Diſtreſs, fo! 
Beach of the By-Law by the Plaintiff, 5 
| * ; n 


Few md Tad — 


In the Reſolution of the Court, Holt C. J. ſaid, that 
the Pleadings were ill, becauſe the Defendant had not 
ſhewn a Pꝛetcept to make the Diſtreſs; fo2 he could not do 
it ex officio, no moꝛe than a Sheriff might execute a Judg: 
ment of this Court without a Writ; and the Command in 
this Caſe is traverſable. ll : 


Wilſon and Field. Mich. 7 


CT Guildhall. Debt fo2 Rent upon a Demiſe fo2 Pears; (23. 
| the Dekendant pleads, Nihil habuit in Tenementis ; the Skin. 624. 
Plaintiff replies, he had a good and ſufficient Eſtate to 
make the Demiſe to the Defendant modo & forma, &c. ſcil. 
that he was ſeiſed in his Demeſne as of Fee; upon which 
Iſſue is joined. And upon Evidence, it was objeted, that 
he ought to ſhew an Eſtate in Fee; non allocatur; fo2 the Jfſ- 
ſue is joined upon the good and ſufficient Eſtate to make 
the Demiſe, and any Eſtate fs ſufficient fo2 this Purpoſe, 
out of which the Eſtate demiſed may be derived; and all 
added after the Scil. is but Fozm: But if he had not ſaid, 
that he had a good and ſufficient Eſtate, but only had ſaid, 
that he was ſeiſed in his Demeſne as of Fee, then he had 
been reſtrained to pꝛove ſuch Eſtate, Per Holt C. J. 


Johnſon verſus Baynes, Mich. 7 W. 3. 


Emurrer on Replication; becauſe the Avowzy was on⸗ (2 « = 
ly fo Part of the Rent, without ſhewing how the cx bn . 3. 
Reſt was ſatisfied. - e 
And per Holt C. J. It a Rent of a Quarter be 20 l. and 

you avow only fo2 10 l. you muſt ſhew how the Reſt is ſa⸗ = f 
tisfied; juſt as in a Declaration fo2 Part of a Debt due | f 
upon a Bond; and fo2 this Holt and Samback's Caſe is | 
clear, 1 Cro. 103, 104. | | | 


Pierce verſus Blake. Hill. 8 W. 3. 
Dekendant pleaded a falſe Plea in Abatement, and the (25. 8 j 


Court was moved, that the Attozney might be obliged 2 Salk. 313, | 
to ſwear the Batter of it. ee | 
Holt C. J. We cannot compel him in any Cafe to ſwear 1 


his Plea, but where it is a fozeign one; but if the Attomey 5 
puts . | 


D 


(26.) 
1 Salk. 299. 
Carth. 363. 
Bowers ver- 
ſus Cook. 
1 Salk. 298. 
5 Mod. 136, 


145. | 
3 Bulſt. 250. 


Term. Trin. 


9 W. 3. 
Caſes W. 3» 
132. 


in the Recodvʒꝓ. : 


(27.) 


Caſes W. 3. 


152, &c. 


and map be fined fo2 putting a Deceit upon the Court. 
Truth of the Plea, and if there appear any Deceit oz a 
Trick, we will fine him. „ | 


fot Want of a Plea, but no Poſſeſſion delivered; a Judge 
in his Chamber, at any Time befoze the Aſizes, may compel 


. pias, 02 ſome ſuch Batter as may make the Outlawzy ap- 


and there. refuſed to receive ; and that from that Day - 


puts in a falſe Plea to delay Juſtice, he bzeaks his Dath, 


And here the Attozney ſhall plead immediately, ſo as he 
will ſtand by it; o2 if he do not, we will enquire into the 


Ik Judgment in Ejetment be ſigned in a Country Cauſe, 


the Plaintiff to accept a Plea. 


Powers verſus Coot. Trin. 9 w. 3 


EBT upon an Obligation againſt the Defendant, as 
Executrix of J. S. The Defendant pleaded, that J. s. 
died inteſtate, and that Adminiſtration was committed to 
her, & pet' judicium i ipſa ad billam prædict' reſpondere debeat, 
&c. The Plaintiff demurred, and inſiſted that the Defen- 
dant ſhould have traverſed, abſque hoc, that ſhe intermed⸗ 
dled befoze Adminiſtration committed to her; fo2 if ſhe did 
ſhe made herſelf liable as a tozt Executrix; and cited 3 Cro. 

566, 810, 102. 3 Leon. 197. Yelv. 115. Brownl. 97. 
Holt C. J. & Cur': Such a Traverſe had been ill, fo? 
ſuch, Intermeddling is not alledged; and the Defendant 
ought not to traverſe that which the Plaintiff doth not al⸗ 
ledge in his Declaration. 


-*Holt C. J. When you plead Outlawzy- in Abatement, 
when you put your Plea in the Office, you muſt ſhew a Ca- 
pear; and not conclude only prout patet per Recordum, as 
you do when you plead it in Bar, and have Time to bzing 


Giles verſus Hart. Mich. 9 W. 3. 


Ndeb' Aſſump' and Quantum meruit, fo; Goods ſold, where- 
in a Requeſt was laid, both as to Time and Place. 
Defendant pleaded Non aſſumpſit to all, except 13 l. and as 
to that pleads, that after the Time of making the Pꝛomiſe, 
viz. 22 April, which was befoze the Time of the Requeſt al: 
ledged, he tendered the ſaid 131. which the Plaintiff then 
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was always ready to pay the Money, and bꝛings it into 
Court; whereupon the Plaintiff demurred. | 
Holt C. J. We are all of Dpinfon that the Defendant's 
Plea is ill; becauſe the Defendant ſhould plead, that he 
was always ready from the Time that the Money was due, 
which he cannot after Imparlance. It is not material fo2 
the Plaintiff to ſet fozth a Time of Requeſt till he comes 
to his Replication; and when the Defendant ſays he was 
always ready, that puts the Plaintiff in his Replication to 
ſhew a ſpecial Requeſt; and that the Oefendant did not 
then pay him; and fo the Plaintiff muſt have his Damages. 
Judgment pro Quer. „ 


Bonner verſus Hill. Mich. 9 W. 3. Rot. 558. 


< ÞJS was an Action on ſeveral Pꝛomiſes, &c. The De- (28.) 
fendant pleaded in Abatement a frivolous Plea, (viz) Carthew 
that the Plaintiff had impleaded him in the Court of Com⸗ 
mon Pleas pro eadem cauſa actionis. The Plaintiff replied 
Nul tiel Record in the Court of Common Pleas, and con- 
cluded his Replication in Bar, (viz.) unde petit judicium & 
damna ſua, &c. And upon a Demurrer to this Replication, 
it was inſiſted, that the action was diſcontinued; and the 
Sl of Biſs and Harcouft was cited as an Authozity in 
dint. „ 5 
Holt C. J. This Caſe differs from that, becauſe here the 
Plea is ill, and the Judgment in this Caſe was upon the 
_ Inſufficiency of the Plea. But in that Caſe the Plea was 
good, and the Judgment was upon the Replication; fo? 
that the Plaintiff had thereby pzayed a w2ong Judgment. 
Ik Matter of Fai is pleaded in Abatement triable per Pais, | 
the Plaintiff may conclude his Replication in Bar, becauſe * 
final Judgment is to be given after a Uerdi# in that Cale. 
The Rule was, that the Defendant anſwer over. 


Theobald verſus Long. Trin. 10 W. 7. 


Y E Defendant pleaded in Abatement another Action (29.) 
L depending in this Court. The Plaintiff's Counſel 5 4%, 
craved Oyer of the Recozd of the fozmer Aﬀion, and moved  1nk. 128. 
{oz a Rule of Court, that unleſs the Defendant gave Oyer Kcil». 95, 
of it the next Day, that Judgment final might be given 


againſt him, 
7 C Et 


— 
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Et per Holt C. J. Where a Reco2d of the ſame Court is 


- pleaded in Abatement, ' and the Plaintiff demands Oyer, 


(30.) 
Caſes W. 3. 


204. 


and it is not given him in convenient Time, the Plea ought 
not to be received, but the Plaintiff may ſign his Judgment. 

And the Rule was, that unleſs the Defendant gave Oyer 
the next Day, Judgment fo2 the Plafntiffo | 


Pullen werſus Benſon. Trin. 10 W. 3. Rot. Io, 


EB CT on a Sheriff's Bond fo2 Appearance, 20 Nov. 

9 Gul, conditioned, that William Benſon ſhould appear 

in B. R. die Lunæ prox' poſt quinden' Martini Mich' 9 W. 
Defendant pleaded the Statute of 23 H. 6. and that the 
Bond was delivered by him the zoth of Nov. 9 W. and that 
William Benſon at the Time of the Delivery and making of 
the Bond, was taken and arreſted by the Plaintiff, being 


Sheriff of Yorkſhire, by a Mrit returnable in B. R. in Mich. 


Term laſt paſt; that being ſo in his Cuſtody, he took the 
ſaid Bond from him; & hoc paratus eſt verificare. Whete- 


upon the Plaintiff demurred, and ſhewed fo2 Cauſe that the 


(31.) 
» Caſes W. 3. 
* * 


upon the Dekendant demurred. 


Plea was double, and wanted a Traverſe, and the whole 
Court held the Plea to be ill, becauſe when he pleaded the 
Bond to be primo deliberat' the 3zoth of Novemb', he ſhould 
have traverſed, abſque hoc, that he delivered it the 2oth of 
November, Yelv. 138. 2 Cro. 264. ko; here the Date was 
material. Foz ſuppoſe the Arreſt was bekoze the Return of 
the Mrit, and after the Return of the Writ he took an an- 
tedated Bond, this Bond is void; and therefoze the Date 
ought to be traverſed. 5 7 | 
And per Holt C. J. The Date of the Bond is one Thing, 
and the bearing Date another; the Date of the Bond is 
the Delivery of it: Wherefoze the Plaintiff had Judgment. 


Moor verſus The Manucaptors of Garrett. Mich. 
JOS 


Ci fac verſus Bail, who pleaded, that there was no Ca- 
pias againſt the Pꝛincipal; the Plaintiff replied, and ſet 


out a Capias, prout patet per Recordum; the Dekendant re- | 


joined Nul tiel Record; Plaintiff ſurrejoined, that there 
was ſuch a Reco2d, and pꝛayed a Day to bing it in; where: 


4 Per 
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per Holt C. J. This Way of Pleading is out of the 


common Courſe. There are two Ways of pleading of a 


Recozd, either by craving Oyer of the Reco2d, and if it 
is not given it is a Failure; oꝛ he may plead Nul tiel Re- 
cord, and then a Day is given to bing it in; but this Sur- 
rejoinder is a third May, and a new one. But it was ad⸗ 
judged well enough; and Plaintiff had Judgment. 


Anonymus. Trin. 11 W. 3. 5 


— 


N a Queſtion, whether there ought ta be new Rules to 

plead upon an Amendment? Jt was ſaid, that if the 

Plea was of another Term, there ought to be new Rules; 

otherwiſe if it be a Plea of the ſame Term, koz then there 
is a Rule to warrant the Judgment. 


Holt C. J. Anciently they did not plead de novo after an 


Amendment; therefoze giving Rules to plead again can- 
not be the ancient Courſe : And the Pzatice of new Rules 
fo) Pleading is but of late introduced, though with great 
Reaſon. When the Plaintiff amends, and gives an Jmpar- 
_ lance, there ſhall be new Rules to plead; and otherwiſe 


Weſt werſus Welt. | Paſch. 12 W. 3. 


N Ation of the Caſe fo? a falſe Return, &c. Holt C. J. 
& Cur' agreed, that if one pleads the General Iſſue, and 


C23) 


3 Salk. 274. 


it is not entered, within four Days of the Term he map 


wave it, and plead fpecially; and if the laſt of the four 
Days happen to be Sunday, then Monday ſhall be allowed: 
And ſo in Caſe of a Plea in Abatement. And the Deken⸗ 
dant at any Time after may wave the Special Matter, and 
plead the General Tſſue; except there is a Rule to plead as 


\ : 5 + © 


he will ſtand by it. | 


Where the Plaintiff releaſes after the Action bought, rid 


the Defendant ought not to plead Actio non, &c. but Actio- 
nem pred ulterius habere non debet: Jt is the ſame of any 
Patter which happens either to abate the Writ, oz to bar 
the Aion, after the Mrit iſſued. | 


By Holt C. J. There is no Difference between a volun- rerm. Trin. 
tary Appearance, in oꝛder to plead, and an Appearance upon 12 3 


d Cepi Corpus; ko; the voluntary Appearance is not — 
| | | uniers 


2 Salk. 518. 


* 
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vide 6 Mod. 


1917, 241. 


1 Salk. 399, 


401. 
1 Mod. 1, 
Farreſl. 3. 
1 Rol. Abr. 
774. pl. 1. 
Cro. Car. 


443 
Hob. 194. 


Term. Trin. 


12 W. 3. 
Caſes W. 3. 
407. 


(35.9 


2 Salk. 519. 


2 Falk. 508. 


- 2 Ley. 212. 


'T 


- unleſs a Writ hath been taken out: Therefoze if a Writ be 


iſſued, and the Defendant agrees to appear, he ſhall appear 


and plead accozding to the Return of the Writ; and if the 
Return be befoze Menſem Paſchæ, he is obliged to plead to 


enter; but if the Writ taken out were returnable after 
Menſ. Paſch', he ſhall have an Imparlance till next Term, 
Ik a Declaration in Eaſter Term is delivered befoze Men. 
Paſchæ, the Defendant on a Habeas Corpus mutt plead to 
try; upon a Cepi Corpus, to enter only, 


Wood Verſus Cleveland. Paſch. 12 W. = 


P Treſpaſs, the Plaintiff ſigned his Judgment fo2 Want 
of a Plea; the Defendant after Term, and befoze the 
Aſſizes, offered him a Special Plea, oz to plead the Gene: 
ral Iſſue, p2ovided the Plaintiff would conſent to enter in- 
to a Rule, that he ſhould be allowed to give Special Mat⸗ 
ter in Evidence, The Plaintiff refuſed, and executed a 
Mrit of Enquiry. Jt was moved, that upon paying Coſts, 


the Judgment might be ſet aſide, and the Plaintiff obliged 


to accept their Plea, and go to Trial, the Plea being fair, 
and containing Special Batter of Title. | 
The Motion was granted. | 


. Holt C. J. If there be an ill Plea, and the Replication 
aſſign an ill Bzeach, the Plaintiff ſhall have no Judgment. 
Vide 8 Co. Dy. Bonham's Caſe. | 


Pierce verſus Paxton. Trin. 13 W. 3. 


EBT on a Bond; the Defendant puis Darrein Contr | 

nuance pleaded Payment of Part, and an Acquittance 

in Abatement. | 
Upon Demurrer Holt C. J. held it a Plea in Bar, and 

not in Abatement. Vide 3 Cro. 342. Al. 63,65. 3 Cro. 157. 


Anonymus. | Trin. I3 W. 3. 


ÞJS was a Caſe relating to pleading a Oced, and 
giving it in Evidence, at Common Law and by Sta: 


tute, wherein a Difference was made, Holt 
_ | 7 
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Holt C. J. Jf a Statute makes Writing neceſſary to a 

Common Law Matter, where it was not required by the 

Common Law, the Party need not plead the Thing to 

be in Writing, but give it in Evidence: Though. if a Lure. 1423. 
Thing is o2iginally made by Ack of Parliament, which re- 1% 3. 
quires it to be in Writing, you. muſt plead it with all the DN RL 
Circumſtances required by the Ack. And therefoze upon the 

Statute H. 8. of Wills, a Will muſt be pleaded to be in 32 H. © 
Writing; but a collateral JÞ2omiſe, required to be put in 

Uriting, by the Statute Car. 2. is well enough, if you 2g Car. 2.0. 3. 
p20ve it to be ſo in Evidence, without pleading it to be in 
Writing, - 1, | „ 

A Pan pleads over, he ſhall never after take Advantage 

of any Slip 02 Piſtake in the Pleading of the other Side, 

which he could not do upon a general Demurrer. 


Weeks werſus Peach. Mich. 13 W. 3. 
1* Replevin fo2 taking Chattels, in a certain Place called 8 17 8 
A. and alſo in another certain Place called B. The De- ; Ley. ac: 
fendant avowed the Taking in prædict' loco in quo, &c. To | 
this the Plaintiff demurred. Per Cur': The Locus in quo 
relates only to one Place; ſo that there is a Oiſcontinu- 
ance, the Avowzy not being an Anſwer to the whole Decla⸗ 
c TRIES: ELLER ne BET | 
Holt C. J. ſaid, If a Plea begin with an Anſwer to the 1 Sung 265: 
hole, but in Truth the Matter pleaded is only an An⸗ reed. 124. 
(wer to Part, the whole Plea is naught, and the Plaintiff 
may demur. But where a Plea begins only as an Anſwer 
to Part, and is in Truth no moze, it is a Diſcontinuance, 
and the Plaintiff muſt not demur; but take his Judgment 
ko; that as by Nil dicit. : „ „ 


Hatton verſus Morſe. 1 Ann. 


_TERE the Defendant in an Aſſumpſit, &c. pleaded, (38.) 

11 that he did pꝛomiſe, but befoze the bꝛinging of the 3 273. 

Bill, he paid the Money to the Plaintiff: On Demurrer 

| — Plea, it was objefed that it amounted to the Gene- 
Holt C. J. This doth. not amount to the General Jſſtte; 
the Defendant may plead Payment, becauſe it adinits the 
Aſſumpſit, and yet give it in —— on Non W 
7 02 
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1 Toft. 282, 
283. 

2 Roll. Abr. 
6810 


1 Rep. 79, 
108. 


top it is like giving Cotour, he ſays, true it is, there was a 
YWeomile, but that he perfozmed it. Now there are many 


Things which may be given in Evidence upon a General 
Ifſtie, and yet they may be pleaded ſpectally : As fo2.Eram- 
ple ; In Aſtion of Debt the Defendant may plead a Releaſe, 


on give it in Evidence on Nil deber pleaded; ſo in Debt foz 


Rent upon a Demife, the Defendant may plead an Entry, 
befoze any Rent became due, oz he map give this Batter 
in Evidence. And there are two Sozts of Colour in Plead. 
ing; the one is erpzeſs, where in Treſpafs fo? bꝛeaking the 
Plaintiff's Cloſe, the Detendant makes a Title from R. 8. 
ſetting kozth that the Jlaintiff claims under a Feoffment 


from him, by which nothing palſed, but that he entered by 


colour thereof: This is a giving Colour of Action to the 
Plaintiff, becauſe by the Feoffment he was Tenant at Mill, 
ard entered; and by Uirtue of his Poſicſſion may maintain 
an Afton againſt every one, but him who hath a Right, 
But in Tuch Aﬀion of Treſpaſs, if the Defendant pleads, 
that the Plaintiff was ſeiſed, &c. and made a Leaſe to him 
fo2 Pears, there is no Occaſion to give expꝛeſs Colour; fo? 
the Defendant allows, that the Plaintiff bath the Rever- 
ſion, which implies it. "X | 
The Reaſon of giving Colour in Treſpaſs is, that the 
Defendant's Plea map not amount to a General Iſſue; fo? 
where a Defendant juftifies by Title in Action of Treſpaſs 
o Aſſize, ik he do not give the Plaintiff Colour, his Plea 


umounteth only to Not Guilty; and this is ill in Fleading. 


er ail Capiat per Billam; und Return atwarved, Per C. 


Peſgrove werſus Saunders. Mich. 2 Ann. 


17 Replevin fo2 ſeveral Things; as to ſome the Defen- 
dant pleads P2operty in himſelf; and to others Pꝛoperty 
in a Stranger, in Bar: And it was objefed, that Pꝛopetty 
in a Stranger could not be pleaded in Bar. 1 Vent. 249. 


* 


3 . . 
But Holt C. J. ſaid, he remembzed to have heard Hale 


make the Difference, that  Pzxoperty be pleaded in the 


z Defendant, ft may de either pleaded in Bar oz Abateinent; 


ff tn a Stranger, only in Abatement, but that upon great 


Deliberation it had dern held fince, that there was no — 


ference at all, fo2 both may be pleaded in Bar; accoꝛding 
to 2 Cro. 3x9. Salkild berſus Sheton. And Judgment = 


1 Walden 


— 
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| Walden verſus Holman, Hill. 2 Ann. 


Ha was ſued by the Name of B. H. and pleaded in ( 40.) 
Abatement, That he was baptiſed, and always 6 Mod. 113, 
known by the Name of J. Abſque hoc, that he the ſatd ]. © 

was ever called oz: known by the Name of B. H. Plaintiff 

replits, That he was known by the Name of B. from the 

Time of his Baptiſm. To which the Defendant demurs; 
Judgment to anſwer over. : 


_ 


Deavenant verſus Rafter. Mich. 3 Ann. 


N this Cafe Holt C. J. took this Diverſity as to Con⸗ (41. ) 
cluſions of Pleas; that if a dilatozy Plea be pleaded, Mod. Caſes 
and the Plaintiff take Jſſue upon it, he may conclude with ? 
a Petit judicium & damna, becauſe there final Judgment 
ſhall be given: But if a Dilatow be pleaded, which 
the Plaintiff doth not deny, but confeſſes and avoids it, he 
muſt not conclude Petit jud. & damn. Ag if the Defendant. 
pleads an Attainder in Diſability of the Plaintiff, and he 
replies a Pardon; here his Concluſion mutt be in Painte⸗ 
nance of his Writ. e 


Henly verſus Walſh. Hill. 4 Ann. 


T vis Caſe was again argued by Squibb foꝛ the Defen- (42.) 
dant, and Eyre foz the Platntiff; and due 0 
Eyre held the Plea not good, becauſe the Certainty of plead the 
the Sum tendered is not ſet fozth, no2 is there any Refy- 1 
ſal; fo2 the Refuſal is ok the Gelding; but tis not aſd tainty, and 
that he refuſed the Money, and all the Pꝛecedents of Ten⸗ where it is 
ders are of a Sum certain; and the Book cited of 44 E. 3. d, ar 
14. is not againft me, fo? that is no moze than the Tſe he rendered 
may be taken on the Sufficiency of the Amends. * fufficient A 
Squibb: The Tender of ſufficient Amends was well 
enough, and that p2oper Iſſue was the Sufficiency of the 
Amends; and if net, 'twas but a Default in Foun, which 
is aided by a general Demurrer; as if J ptrad my fett to be 
Cauſin and peir, and ds not Hew how; this is bad on Spe: 
clal Demurrer; but if you demur generally, tis aided, and 
the Court did hold, that Tendzing ſufficient Amends = 
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Reaſons, the Court gave Judgment foz the Defendant. 


enough, aſcertaining the ſame, and the p2oper Ifue is, 


Sufficient, oꝛ Not ſufficient : | E 
And Holt C. J. ſaid, twas never necefſary to plead in 


certain the Sum tendered, unleſs the Lozd demands too 


much; fo2 when the Lozd demands ſo much, then the 


. Dwner. ſhall tender ſo much, and which of them is ſufficient 
'to the Jury is a Queſtion; but the Owner muſt in ſuch 


Caſe ſet fozth a Sum certain; fo2 tho' the Lo2d demands 
too much, yet he may keep the Eſtray until the Owner does 
tender ſufficient Amends. 1 Roll. 879. 5. by Tanfield C. J. 
But in this Caſe the Plaintiff's Replication does deftroy 


his Atton; becauſe firſt he bzings Treſpaſs fo2 his Taking 


an Eſtray; and then in his Replication he does not ſet 
fo2th, that he did pꝛoclaim him; and it does alſo there ap: 
pear, that it was moze than a Pear and Day after the Ta- 
king him as an Eſtray; that the Oefendant, as Owner, 


took him away; now after the Pear and the Day, the 
Lozd had the abſolute Pꝛoperty in him, which is much a 


greater Pꝛoperty than a Loꝛd has in an Eſtray; and if you 
do firſt. declare fo2 him as an Eſtray, and in your Replica: 
tion ſhew the Pꝛoperty was abſolute in you, that is bad: 
then. if you do not ſhew that this Effray was p2oclaimed 
the nert Yarket-day after the ſame was found, at the nert 
Darket-Town, you have no Pꝛoperty in the Eſtray; and 
fo your Afﬀion fails therein alſo; fo2 you muſt, to juſtify 
your ſelf, ſhew that you did what the Law required of you, 
to give you this Title ; to which Powell agreed. 
Holt C. J. If the Owner of an Eſtray comes to the 
Lo2d and Demands his Beaſt, the Lozd is net obliged to 
ive it him immediately, until he is ſatisfied by thr 
wner's Oclcription of the Marks, that he is the Dwner's, 


and when he is ſatisfied therein, then it's p2oper fo? the 


Lozd to make his Demand; and if it be the Owner's, he 


is to tender a Sum certain; and ſo it muſt be pleaded; but 
_*tis not neceſſary in this Caſe. : 


The Owner of an Eſtray cannot reaſonably know what 


| Amends are ſufficient; foz which Reaſon the Lo2d is to 


make his Demand; but where Cattle are taken Damage⸗ 
feaſant, the Dwner is at his Peril to know what Damage 
the Cattle have done, and is to make a Tender of ſufficient 
Amends; and he, that does take the Cattle in ſuch Caſe, 
need not make any Demand. So in this Caſe, foꝛ all theſ 


> ' * vs / 
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Turner verſus Beale. Paſch. 5 Ann. 


N Aſſumpſit the Defendant cognovit actionem; but in Bar C 43- ) 
of Execution as to his Perſon, Apparel, 8c. pleaden 24 
2 & 3 Ann. c. 16. and that he was a Paiſoner in the Mar- 
ſhalſea, and tiel jour & ann. debito modo Diſcharged by the 
Juſtices at ſuch a Seſtions juxta formam Statuti. To this 
it was demurred, and inſiſted, that it did not appear that | 
he petitioned ; and the Defendant ought to ſhew his Quali- ik. 56. 
fications, and it ought not to be put upon the Plaintiff, to x $alk. 345. 
ſhew that he was not qualify'd. Mz. Eyre contra urg'd ; __ Caſes 
That all was atded by juxta formam Statuti. Vide 1 Cro. 3 14. Mod. Caſes 
+ Cr. 00s ot ED 301. 
Holt C. J. The Seſſions cannot intermeddle but upon 
Application. You muſt ſhew that your Diſcharge was re- 
gular, and not deficient; the Plaintiff is a Stranger, and 
tis not to come on his Side. | 
Judgment fo2 the Plaintiff. 


Norris verſus Ware. Trin. 5 Ann. 
Reo! of a Judgment in Treſpaſs in C. B. by Default; (44. N 
the Plaintiff gave a Letter of Licenſe under his Seal fue ik. 
to the now Defendant, and after that he got the ſaid Let- ken between 
ter af Licenſe, and bꝛoke off the Seal, * which the De- declaring of 
fendant bzought His Aﬀion of Treſpaſs in C. B. and de: 
clares, that the Defetidant quoddam factum of the then 
Plaintiff, ſigillo of the then Defendant ſigillat. took and 
bꝛoke off the Seal, and had Judgment there by Default ; 
and a Writ of Erroz, that the Plaintiff did not ſet fo2th 
the Date of the ſaid Deed oz Letter of Licenſe, no2 where 
it was made; but, | = „ 
Holt C. J. ſaid, That was not material; fo2 if it was a 
Licenſe from the firſt of January to the firſt of June, and 
that he was arreſted in that Time, the Aﬀton lies; and 
that may be bzought after that Time on the Letter of Li- 
cenſe, and as to the Place where, tis not material, fo2 if 
there was ſuch a Deed at all, tis ſufficient ; but the Doubt 
was, how it could be the Factum oz the Deed of the then 
Plaintiff, being ſealed and delivered by the then Defendant, 
tis true tis his Writing, and ＋ had a Pꝛoperty ou 
7 | | 5 


on a Deed. 


a Deed, and 


566 zz Pleas and Pleadings. 


by the Delivery, and might bzing Treſpaſs. We will con⸗ 
ſider; & adjornatur. 2 | | 

At another Day the Court afftemed the Judgment, 

Holt C. J. thought, that if the Defendant had demur⸗ 
red ſpecially upon the Declaration, it might be foz him 
becauſe at leaſt 'tis not kozmal; but it cannot be Erro; 
fo2 in Truth 'tis the Deed of the Plaintiff in Point of 
Intereſt, tho' in Point of Lien 'tis the Deed of the De: 
fendant ; if Charta had been inſtead of Factum, it had been 
better; and the Court held 'twas not neceſſary to ſet fo2th 
the Date of the Deed, when you declare of a Deed. ©: 
therwiſe they held, when you declare upon a Deed; and 
ſo a Difference; fo2 here he only deſcribes the Deed. | 


1 


| Turner verſus Beale. Mich. 5 Ann. 


(045) Ebt ; the Defendant pleads, that he was, by the late 
fp At koz the Relief of poo2 Debtoꝛs, debito modo ac- 


Statute for quietatus juxta formam ejuſdem Statuti; ta which Plea there 
| Giſcharging was a Demurrer. | 
Eyre fo2 the Defendant argued, the Plea was good, as 

plead he was in Johnſon Cale. 2 Cro. 609. An Innholder was indifed 

Debito modo 4 H. 4. fo2 ſelling 200 Buſhels of Dats fo? 121. at 8d. per 
N Bulſhel contra formam Statuti, &c. and does not ſay what 
the common Pꝛice was by the Statute; and this Exception 
was over⸗ ruled. | | | 

Holt C. J. But tis ſaid after, in that Caſe, what the 
common Pꝛice was, pro quolibet modio. 5 

Eyre: This is after a general Demurrer, and is but a 
Fault in Fozm. 1 Lev. 190, 194. And there is a Caſe in 
Point, x Ventr. 356, 357. and 'tis like the Condition of a 
Bond fo2 Payment of Money at a Pay and Place; and 
the Defendant pleads Payment ſecundum formam & effectum; 
this is well enough on a general Demurrer, tho' bad on a 
ſpecial Demurrer. - 3 Lev. 245. | | 

Holt C. J. agreed, That the laſt Caſe was good Law; 
but the Caſe 1 Ventr. 356. J never did like, which I re: 
member very well; fo2 you are pꝛivy to your Otſcharge, 
and ſhould therefo2e plead it; no? is it like the Caſes 1 Lev. 
190, 194. Where Faults of Fozm are cured by general 
Demurrer. . 
Judgment koz the Plaintiff. 


Willet 


___—s 


— 
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Willet verſus Waxcomb. Mich. 5 Ann. 


: 
9 aligned fo» Bzeach, that the Leſſee did (46.) 
not pay his Rent; and the Defendant pleaded Riens 1 : 
arrear; and Iſſue was joined, and found fo2 the Plaintiff; ed or Sven | 
and 'twas moved in Arreſt of Judgment, that the Plaintiff in Evidence 
has not in his Count intitled himſelf to the Bent; fo2 he eto | 
does not ſay that his Anceftoz died ſeiſed of the Reverſion, verdig | | 
- no2 that the Plaintiff was ſeiſed of the Reverſion o2 Rent; 
but Salkeld ſaid, that this was helped by the Uerdit; fo? 
the Defendant admits by this Plea, that the Reverſion 
and the Rent was in the Plaintiff. _ | | 
Holt C. J. Whatever is to be given in Evidence on | 
that Illue by the Plaintiff, is in ſuch Caſe helped by the | | 
Uerdift, but on Riens arrear nothing is to be given in E⸗ 
vidence, but Papment, oz Not Payment; but here the 
Prof lies on the Defendant, Whether he paid, oz not; 
if in this Caſe the-Reverſion had been in another, it muſt 
have been pleaded; ſo the Uerdi# does not make the De⸗ 
claration better in any Caſe, but where the Plaintiff is to 
give the Matter in Evidence, and Want of ſuch Matter in 
the Declaration is aided; as fo2 his Admittance, there's no 
moze admitted than pour Declaration, and that is bad; 
and if this had been an Aﬀton of Debt fo2 the Rent, it had 


« 


been the ſame. | | 

Powell: If Riens arrear was pleaded, the Defendant 
might give in Evidence, the Rent-day was not incurred. 
Adjornatur. nr 7. 


= 
* 


Woodrington ver ſus Deverill. Hill. 5 Ann., 


Fterwards Hill. 5 Ann. inter Woodrington and Deverill. (47. 
A In Debt on a Bond, the ſame Cale happened as be- „„ 5-5, 
foze; ſee Turner verſus Beale; and then the laſt Cale was 
remembzed; and without pꝛetending to make good the Plea 
in Fom, the Stat. 4 & 5 Ann. c. 16. was inſiſted on, viz. 
That Judgment ſhall be given as the Right appears, &c. 
Powell J. ſaid, That At did not help Subſtance; that 
if this Sozt of Pleading be good, the Court can never 
know when particular Jurisdictions act with Authozity, oz 


Quod 


Pleas and Pleadings. 


Quod Holt C. J. conceſſit, ſaying, This Expoſition was 
to take the Party's Iſſue from him. | N 


— 


1 an Action of Covenant bꝛought by the Son, upon the 
Demiſe of the Father, fo2 Rent; he declares quod cum 
demiſit, without alledging that his Father was ſeiſed of any 
_ Eſtate, The Defendant pleaded Riens in arrear; and after 
a Gerdiſt fo2 the Plaintiff, it was moved in Arreſt of Judg⸗ 
ment. | | | 
Holt C. J. If a Man intitleth himſelf to have an gc⸗ 
tion as Heir to his Father, he muſt ſhew that his Father 
had ſome Eſtate. „ 1 

The Defendant's Plea is not good, to ſay nothing in ar- 
rear; but he ought to anſwer the ſpecial Matter alledged, 
as to plead Payment, this being in Covenant. But it is 
good in an Avow2y, But in an Avowzp fo2 a Rent: 
Charge it is doubtful. 

Powell J. This is the common Fon of a Declaration, 
to ſay, Quod cum demiſit. But when you are to intitle your 
ſelf to the Reverſion, you muſt ſhew the Father was ſeiſed. 

Ik you had ſet fo2th an Eſtate-tail, it had been well; 
the Defendant has pleaded Riens in arrear, which is a 
ftrange Plea; but the Jury have found that he was in 
arrear, | 

Holt C. J. Where the Demiſe is bis own, he need not 
ſet foꝛth any Title. But where it is another's, and he 
bzings his Action, and he intitleth himſelf under the other, 
he muſt ſet koꝛth his Title. | 


| Roberts and Morgan. Trin. 8 Ann. 


Reſpaſs fo2. Bzeaking and Entring the Plaintiff's 
| Cloſe and treading the G2zaſs, and other CTreſpaſſes 
koꝛ Entring and Conſuming the Gzaſs with Dren, Sheep 
and Cows. The Defendant juſtifies, that the Duke of Bec- 

ford is ſeiſed in Fee of the Manoꝛ of, 8c. and ſo layeth a 
Preſcription foꝛ a Way over the Cloſe : To this the Plain. 
tiff demurred. Pz. Raymond: Our Exception is, that 
the Plea pleaded in Bar is to the Whole, and there is no 
Juſtification fo2 the Dren, Sheep, and Cows, The Pꝛeſcrip⸗ 
tion goes to the Mhole, but that the Defendant does not 
| E ; 


anſwer 


rn - 


—— 


Pledge and Bailment. 569 
anſwer the Party as to the Oren, &c. 2 Vent. 193. John- 
ſon verſus Adams. 5 Mod. 77. Eyre verſ. Gloſan, Cart. 5 1. 

Per Holt C. J. & Cur':, Judgntent fo2 the Plaintiff, be- 
cauſe the Defendant did not Anſwer to the whole Treſpaſs. 


+ 
0 - 


* 
— 


| Pledge and Bailment. 


Anonymus. Paſch. 5 W. & M. | 
F a Pawn-b2oker refuſes, upon Tender ok the Money, 2 Salk. 522, 
to redeliver the Goods pledged, he may be indited. #7 
Per Holt C. J. and Eyre J. | ; 
The Pawnee hath a Pꝛoperty; yet if the Pawn be Lic.Rep.33z 
ſomewhat that will be the TWozſe fo2 Wearing, as Clothes, Lelw. 82. 
&, the Pawnee cannot uſe it. But if it be ſomewhat that 4 Ce. 32,35 
will not be the wozſe fo2 Wearing, &c. as Jewels, &c. Veis 1)8. 
the Pawnee may ule them, at Peril; fo2 if he is robbed in oven 124. 
- Wearing them, he is anſwerable, becauſe the Ciſing occa- * Cre. 24. 
fioned the Loſs. Vide Owen 423. But if the Pawn is 
laid up, and the Pawnee is robbed, he is not anſwerable. 
Ik the Pawn be a Cow oz a bozle, the Pawnee may 4 co 38. 
— the Cow, oz ride the Hozſe, in Recompence of the C Lid 89. 
Ik a Creditoꝛ takes a Pawn, he is to reſfo2e it upon Pay⸗ 
ment of the Debt; but if his Care in keeping it be exact, 
and the Pawn is loſt, he ſhall be excuſed. And if it be loſt, 


the Pawnee hath ſtill his Remedy fo2 the Money againſt 
the Pawner. 


* 


Ik a Pawn therekoze be loſt befoze Tender, the Pawnee 
is not liable, unieſs there be Default in him; but if after | 
Tender he keeps the Goods, and they are ſtoln, the Lit. Rep 332. 


Pawnee muft Anſwer, Per Holt C. J. in the Caſe of Coggs en 24 
and Bernard, Trin. 2 Ann. B. R. | 
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P G O R. 
The King verſus Fairfax & al. Mich. 1 W. & ll. 


.) „NM Oper of Juſtices made at the Quarter-Sef. 
3 Mod. 269, ions of G. was removed into this Court, con- 


8 firming another Oꝛder of the Juſtices there, koz 
| placing a pooꝛ Boy out an Appꝛentice in Pul⸗ 
bandzy: And it was moved that it might be quaſhed; foz 
the Juſtices had no Power given them by the Statutes to 
compel a Pan to take ſuch Apprentice. By 43 Eliz. the 
Church-wardens are impower d to raiſe Boney to bind poo? 
Childzen to Trades; and if they could oblige Perſons ta 
take them, what Occaſion was there koz raiſing Money to 

place them out? And here the Ozder doth not mention, 
that the Party, to whom this pooz Boy was bound, did oc- 
cupy any Land in Tillage, fo2 fo it ought to be; otherwiſe 
the Overſeers may bind him to a Merchant, oz an Attoz: 
ney, &c. whereby Diſeaſes might be bꝛought into Fami- 
— and a Han would have no Security fo2 his Goods o: 
{| one, . i | | 
23 El. c. . To this it was anfwer'd, that by the Statute 43 Eliz. 
Dalt. 114 the Juſtices may place out poo2 Childzen where they ſee it 

| convenient; and ſince the Juſtices of Peace have ſuch 
Power, tis no Objeiion to ſay, there may be an Jnconve- 
nience in the Ererciſe of it, by placing fozth Childzen to 
imp2oper Perſons; fo2 if that be done, the Party hath a 
pzoper Remedy by Way of Appeal to the Quarter-Sef- 
ſions: And thzee Judges were of Opinion, that the Juſti⸗ 
tes had ſuch a Power; and therefoze they held the Ozder 
Holt C. J. J am of a different Opinion; here the Sta- 
tute means fomething, when it ſays, That a Stock ſhall 
be raiſed by Taxing every Jnhabitant, 8c. fo2 putting out 
þoo2 Childzen Appꝛentices: And there are no compulſo2y 
Wozds in the Statute fo2 that Purpoſe, no; any which 
oblige a Maſter to take an Appꝛentice; and without which 
the Juſtices have not Power to compel any Yan to take a 
pooꝛ Boy, fo? poſſibly ſuch may be a Thief, 02 Spy in the 

Family. But becatife here is an apparent Fault in the 


Ozder, fo2 that the Statute has entruſted the 9 


Sid. 29. 


dens and Overſeers of the Pooz, with the Aﬀent of two Ju- 
tices, to bind Appzentices, &c. and the Church⸗wardens 
are not mentioned in this Caſet 

Therefoze this D2der was quathed, 


Walton Ver ſus Spark. Paſch, 7 W. 3. 


EBT upon a Bond, conditioned to ſave a Pariſh harm⸗ 
leſs from John Goſlin, his Mike and Childzen. The 

Defendant pleaded, that the Pariſh was not daninſfied, 
&c. The Plaintiff replies, that Joſeph Goſlin (Son of the 
ſaid John) became Poo2, and that two Juſfices made an 
Ozder, that the Pariſh ſhould pay 2s. per Week fo2 the 
Maintenance of Joſeph, his Mike and Childzen, and by 
Uirtue thereof the Overſeer, 14 Septemb. &c. patd 2 s. fo2 
one Meek then paſt, and that 8d. Part thereof, was fo2 
the Maintenance of Joſeph: The Defendant rejoins, that 
Joſeph was able to maintain himſelf, abſq; hoc, that 8 d. was 
paid fo2 the Maintenance of Joſeph; The Plaintiff demurs; 
and it was reſolved by the Court, ; | 

1. That this Traverſe was immaterial; koz a Traverſe 
ſhould be always of ſuch Part, as, if found fo2 the Deken⸗ 
dant, would deſtroy the Plaintiff's Aſtion. Vaugh. 8: Pere 
the Wife and Childzen of Joſeph are Part of his Family; 

and Reliek fo2 them is fo2 him. | | - 

Holt C. J. ſaid, That if a Man marries a Gzandmother 
with whom he hath any Eſfate, and ſhe dies, he muſt main? 
tain the G2zandchildzen, tho' the Relation be determined. 
Whereas it was objeed, That the Juſtices would not 
make ſuch Dzder fo2 Payment of a certain Sum weekly, 
the Court ſeem'd to be of the lame Opinion; but ſaid, they 
do it all over England ; & Communis Error facit jus. But 
howſoever, that is not now the Queſtion; fo2 if the Patiſh 
paid it, it is a good Breach; and then the Breach being 
well affigned, the Averment of the 8 d. (which led the De⸗ 
fendant out of the May) is Stirpltſage and Mugation. 


Judicium pro Quer': 


"© > Bp 
Com. 320, 
321. 


4 


OY 


(3. 
2 Salk. 473, 
474 


Comb. 413. 
5 Mod. 537. 
149. 
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The Inhabitants of Trowbridge verſu# Weſton. 
Mich BW. :;. 


N Potion to quaſh an O2der of two Tuffices; fo? re: 
moving a ps92 Perſon, it not averring; but reciting. 
only that they were credibly infozmed ft was the Place of 
his laſt legal Settlement; fo2 this Omiſſion it was quached: 
The Statute ſays, the poo2 Perſon ſhall be removed to the 
Pariſh where he was laſt legally ſettled; and it has been 
held, that legal Settlement, and laſt legal Settlement are 
the ſame Thing, becauſe by every new Settlement the 
p2ecedent is diſcharged. By Holt C. J. 3 
And if one of the Juſtices be not of the Quorum, it is 
Cauſe fo2 quaſhing ſuch Oꝛder; koz this being a ſpecial 


- Authozity by Statute, it muſt appear to be purſuev, 


5 804 2. 


417,419. 


moved akter it. 


Betweer the Pari of = ip and Hendon, 
Hill. 8. Wo 6 W. 3. 


NOunſel moved to quaſh an Ower of the Seflions, which 
was made fo2 the Removal of a poo2 Man from 


 Ryſlip to Hendon; who had been befoze removed from an- 


other Pariſh, and was afterwards on an Appeal ſent back 
again: 'Twas infiſfed, that the Ozder, by which he was 
removed to Hendon, was not good; fo2 the Statute 13 & 
14 Car. 2. gives an Authozity to ſend poo2 Perſons to the 
Place of their laſt legal Settlement; and therefoze the Ju⸗ 
ſtices at their Seſſions having once ſettted this Perſon at 
Ryſlip, and ſo executed their Authozity, he is not to be te- 


* 
. A's 


Holt C. J. There the Juffices of Peace do give a ſpe- 
tial Reaſon fo2 their Settlement, and the Concluſion which 
they make in Point of Law will not warrant the Pte- 
inifſes; there we will refify their Judgment: But if they 
have given no Reaſon at all, then we will not ravel into 
the Fact. And here it appears, that the Perſon had a Free 
hold at Hendon, which deſcended to him; now if this Pan 


map go and live there fozty Days, as certainly he may, he 


ſhall not be diſturbed, and tho' the Juſtices do adjudge this 


5 not to be a Settlement, pet we determine it otherwile at⸗ 


tozding to Law: Indeed it is ſaid, that the Juſtices ol 
Peace have adjudged the Batter upon an Appeal 2 
* 8 J 


2 0 0 R. 573 


Ryſlip and Hendon, and thls is concluſive ; fo2 we cannot 2 Mod. 72. 


 fallfy their Judgment, tho it be illegal we cannot cozrect 8e“ Gates 
them in Faf, of which they are Judges. n 466 


And the Chief Juſtice held, that having Land in a Pa⸗ 
riſh will not make a Settlement; but living in the Pariſh 
where one has Land, will gain a Settlement, without No- 
tice ; fo2 the Ai of Parliament never meant to baniſh Men see 9 Geo. r. 
from the Enjoyment of their own Lands, and the Law © 7 
takes Notice of Freeholders, as thoſe that chuſe embers 


ok Parliament, &c. 


The Iohabitants of Dimchurch and Festen 
Hill. 9 W. 3. 


N Ozder made at the Quarter: Seflions fet fozth, C5.) 
That whereas the Pariſh of D. was over-burdened .. 
with Poo2, and the Pariſh of E. had no Pooꝛ; therefoze 
it was 02dered, that the Pariſh of D. ſhould be annered to 
E. and the Occupiers of Land there ſhould contribute 20 1. 
per Annum to D. as long as that was over-burven'd with 
its Poo2, and E. had none. 
Holt C. J. There are two Ways by the Statute 43 E- 
liz. to make one Pariſh contributary to the Pooꝛ of another, 
viz. either the Juſtices may tar particular Perſons in Aid 
to that Pariſh, which cannot relieve its own Poo? ; o2 they Comber. 242. 
may aſſels the whole Pariſh in a certain Sum, and leave it 3% 
to the Church-wardens and Overleers to levy the ſame, on 
particular Perfons, as was done in this Cale: But ſo 
much ok the Ozder as concerns the Innering of the Pa- 
riſhes, is void; and the Reſt good. 


Shoreditch Poriſis Caſe. Mich. 10 W. 3. 


E Church ⸗wardens and Overſeers of the Pooz C6.) 

| of the Pariſh of Shoreditch, made a Pooz-rate, <**Þ*v 464- 

which was ſigned and allowed by two Juſtlces of Peace. | 
Upon an Appeal to the Seſſions, this Rate was vacated 

as partially made, charging the Lands oily, and omitting 

the perſonal Eſtates. 
Afterwards. they made a new Rate, charging all Real 

and Perſonal Eſtates, from which ſeveral Jahabitants 


likewiſe appeal'd to the Seſſions, complaining that the 
+0 -: > Lands 
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Vate, and o2dered the Church-wardens to make a new and 


upon an Appeal of ſome of the Inhabitants only, the Sec. 
- Ffions had no Authozity to vacate 


(7. 


Carthew 449. 


ment of their Childzen. 
29 | | 


Lands were charged with nine Parts in Ten more in Pꝛo⸗ 


very large. 


of Brandon to the Pariſh of Wangford; and the Fai was 
thus: 


to Wangford, to charge that Parith by Settling them there; 
but Nurſe-Childzen under the Age of ſeven Yeats, may be 


poztion than the Perſonal Eſtates, 
This being true in Fatt, the Seſſions vacated this ſecond 


moze equal Rate. 
It was moved, that this laſt Ozder be quaſhed, fo? that 


| the whole Rate, but only 
to relieve the Parties Appealing 
Holt C. J. Tis impoflible to give Relief to every parti. 
cular Perſon, becauſe the whole Rate was illegal, and the 
Wozds of the Statute 43 Eliz. concerning Appeals, are 
The Juſtices in Seſſions, upon an Appeal, may vacate the 
whole Rate, if they find it illegal, and in ſuch Caſe may 
make a new Rate themſelves, oz direft the Church-wardens 


The Ozder was confirmed. 


Wangford verſus Brandon, Pariſhes. Paſch. 
V 


""ÞE Body of this Oꝛder was to remove thzee Ben 
(naming them) with their Families, from the Parish 


l. Thꝛee pooꝛ Men of Wangford came into the Pariſh of 
Brandon. and there married with thꝛee pooz Widows of 
that Pariſh, who received Relief, &c. and each of the ſaid 
Ulidows had Childzen by their foymer Þusbands, ſome of 
the Childzen being under the Age of ſeven Years, and 
others above that Age; and this Oꝛder was not only to 
rembve the thxee Wen and their Wives, but allo their 
Childꝛen, to the Pariſh of Wangford, as their laſt Place of 
Settlement. | | 

Et per Holt C. J. The Childzen are not removeable in: 


fent thither with their Mothers fo2 Nurture, but Brandon 
muſt relieve them there, and not Wangford; the other Chil⸗ 
dzen above the Age of ſeven Pears ought not to be remo⸗ 
ved at all, being ſettled Jnhabitants in Brandon, the Re- 
moval of their hers hath no Influence on the Settle⸗ 


The 
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Che Juſtices have made an ill Uſe of this General (Wow = 


Family; per Curiem, the Oꝛder was quaſhed. 


Bridewel Precin&'s Caſe. Hill. 11 W. z. 


A® Appꝛentice fo2 ſeven Years to a after of Bridewel ( 8. ) 
Hoſpital, being out of his Time, ſet up his Trade in Carthew 515. 
Clerkenwel, where he married, and han Childꝛen; and now, 


being chargeable to that Pariſh, was by the Oꝛder of two 
Juſtices ſent to the Pꝛeeinſt of Bridewel, as the Place of 
his laſt legal Settlement; the ©2der recited, that Bridewel 


was extraparochial, and fo2 that Reaſon this Over was 


-  guaſhed, becauſe the Statutes concerning Settlements af 


the Po02 do not extend to extraparochial Places; but that 
is Caſus omiſſus. | 

Sea per Holt C. J. Extraparochial Places may be taxed 
by Wap of Contribution in Aid of a Pariſh over⸗charged 
with the Pooꝛ. | 


Inhabitants of the Foreſt of Dean and Pariſh of 
Linton. Trin. 12 W. 3. 


| A JPoo2 Man lived ſome Years in the Fozeſt of Dean, 
and then died, and left ſeveral Childzen unpꝛovided 


foz; whereupon two Juſtices made an Ozder to temoye 


them to Linton, in the County of Hereford: | 
Holt C. J. Ik a Place be a Pariſh in Reputation, and 


(9. 


2 Salk 
437. 


have Church⸗wardens and Dverſeers of the Pooz, it is 


within 43 Eliz. tho' fn Truth it be no Pariſh ; but if it be 
meerly extraparochial; as the Juſtices cannot ſend any one 
to ſuch Place, ſo they can't ſend from it: Foz it being ex- 
empt from receiving, it ſhall not have the Benefit of Re- 
moving; and they have not p2oper Officers to complain. 
Perſons in extraparochial Places muſt ſubſiſt on p2ivate 
Charity, as all Pooz2 did at Common Law, befoze the 

Statute of 43 Eliz: which enats, That every Parich Mall 
keep their own Pooz; in Conſequence of which the Juril⸗ 
- dition and Power of Removals, was firſt ſet up befoze the 


Ad 14 Car. 2. Fo2 unleſs the Poo2 were removed to their 


own Pariſhes, every Pariſh could not maintain its own 
— - But that Statute does not extend to extraparochial 
; cf o 44 


486, 


—_— r'0 0 
Carthew 415- By Holt C. J. Extraparochial Places poſſibly may be 
tared by Way of Contribution, in Aid of a Pariſh over: 
Charged with the Pooz; but a Pariſh- ſhall. not in ald or 
2 Lev. 14. that: This is Caſus omiſſus. It has been ſince held, that 
4 Mod. 157- in any extraparochial Place, coming under the Denomi⸗ 
| nation of a Gill, the Juſtices may exerciſe the Powers gi⸗ 
ven by the Statutes, | | 


The King werſus The Inhabitants of Audly. 
| Mich. 12 Ws  - 


C10.) CEpt. 1. 1665. A Rate was agreed to by the Inhabitants 
© jean of the Pariſh of Audly, which had been followed ever 
ſince till the laſt Year, when a new Rate was made: Upon 
Appeal to the Seſſions the new Rate was quaſhed, and the 
old one oꝛdered to ſtand. This being removed into B. R. 
by Certiorari, it was objefed, that it did not appear this 
was a Pooz's Rate, being called a Pariſh-Levy, which might 
be as well fo2 the Church as the Poo2; and then the Ju⸗ 
ſtices had no Jurisdifion. Darnel: The Court will in: 
Holt C. J. If a particular Jurisdiction does not ſhew 
the Matter to be within its Authozity, it muſt be taken to 
be out of it. My, Parker took an Exception, that the old 
Rate, however juſt at firſt, might be unequal now, and 
therefoze the Juſtices could not make a ſtanding Rate; 
which laft fuit conceſſum per Holt C. J. By 43 Eliz. the 
Rate muſt be equal; ergo it ought to be continually al: 
tered, as Circumſtances alter. The Juſtices cannot con- 
firm an old Rate; in this their O2der is naught. Tho 
the Seſſions need not give a Reaſon fo? their O2der, yet if 
they give a Reaſon which is w2ong, we muſt be guided by 
15 = quaſh the Ozder, becaule it appears to us to be no 
eaſon. | | | | 


- Between the Inhabitants of Suddlecomb and Bur- 
: ſhaw. Trin. 13 W. 3. 


(11. N Ozder ok Juſtices ſetting fozth, Becauſe it was com⸗ 
r plained of by the Church-wardens, that the Perſon 
removed was likely to become chargeable; therefo2e they 
did Ozder, &c. Exception was taken to it, foz that it was 
not adjudged ſo by the Juſtices. 


2 Holt | 


FO 57 
alt C. J. The Juſtices cannot remove a Man, unleſs 
he be likely to become chargeable to the Pariſh ; fo2 other- 
wiſe they might remove a Perſon of an Eſtate; and there 
is this Diverſity, where the Oꝛder is, Whercas it appears 1 Sd. 99- 
to us, on the Complaint, &c. that R. S. is likely to become — — 5 
chargeable, &c. that will be well enough; but where it is 1 Show. 56. 
as here, Whereas Complaint has been made, that he is likely, 
&c. that is ill: This Caſe was agreed to be referred to the 
Judge of Allile, $9 


— 


Inter the Inhabitants of Mynton and Stony Strat- 
| ford. Mich. 13 W. 3 


per Holt C. J. * on Appeal to the Seſſions, an Oꝛder be C12.) 

é diſchargey, that Judgment binds only 2 Salk. 484. 
between the Parties. But when upon an Appeal an Oꝛder 3 
is confirmed, that is concluſive to all Perſons, as well as ; Ja 310: 
to the Parties. Jt was alſo held, That a Pariſh in Repu- } Mod. 415 


g = ; Mod. 417. 
tation is liable, if there be Officers, i. e. Church⸗wardens. 6 Mod. 16k 


Anonymus. Paſch. 1 Ann. 


[Joke Lands are chargeable to the Pooz, as well as C13: ) 
others, Per Holt C. J. | | 2 Salk. 527. 


Between the Pariſhes of Farringdon and Wilcot. 
es Paſch. I Ann. 


A Servant-man coming into the Pariſh of F. was there (14. 
Hired fo2 a Pear, and having ſerved Half the Time, 8 . 
married a Woman in the Pariſh of W. The Queſtlon 
was, Whether the Juſtices, on Complaint of the Church⸗ 
wardens, could make an Oꝛder to remove him to the Place 
of his laſt legal Settlement; oz if his ſerving there would 
not gain a Settlement? 

Holt C. J. The Contract being good, the Juſtices have 
no Power to remove him from his Maſter befoze the End 
_ of the Pear; fo2 they cannot annul an Agreement between 

Halter and Servant, unleſs it be upon Complaint of the 
Maſter: And tho' it is here ſaid, that the Statute makes 
the Party's being unmarried, a Qualification as well as 
bis Stap, viz. I any ſuch Perſon, being unmarried, is - | 

7 7 | red, 
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MY Salk, 533. 


See Stat. 
12 Ann. c. 18. 


( 15.) 
2 Salk. 530, 
W } 1. 


( 16. ) 
3 Salk. 259. 
Mod. Cal. 87. 
| Comber. 381. 


red, &c. ſuch Service, &c. So that the Wozds ſuch Service 


go to all, the Stay and the State of the Party; J hold it 
_ otherwiſe, fo2 ſuch is only ſuch Service, and the Marriage 
doth not hinder the Service; the Contra# continues, any 


on ſerving out the Year he gains a Settlement. 


Jf an Appzentice ſerve his Time with a Baſter who is 
only a Lodger, and hath no Settlement in the Parich; it 


has been held, that the Appzentice is well ſettled in that 
Pariſh, fo2 he is not a Perſon removeable, noz does his 
Settlement depend on his aſter, as that of a Mike on 
her pusband; but he gains a Settlement foz himſelf with⸗ 


in 14 Car. 2. by foꝛty Days Inhabitation. 


Inter the Pariſhes of All Saints and St. Giles in 


Northampton. Trin. 1 Ann. 


Ic bon at A. came and lived at B. ſome Years, but 
never gatned any Settlement there, then removed to 
C. fo2 Convenience of getting his Livelihood, and B. gave 


him a Certificate accozding to the late At. The G 


an be- 


came chargeable, and was (ent back to B. who found that 


he was laſt legally ſettled at A. and kent him thither. 


Et per Holt C. J. The Reaſon of the Ad of Jarlia- | 
ment about Certificates, was only to encourage Pariſhes, { 
where poo2 Perſons were minded to go, fo receive them; 
and therefo2e it enats, That when the pooz Perſon ſhall be 
chargeable, the Pariſh which gave the Certificate ſhall re⸗ 
ceive and pꝛovide fo2 him as a ſettled- Inhabitant; which 
Moꝛds lay an Obligation upon the Pariſh which gave him 
the Certificate to receive and p2ovide fo2 him, againſt that 
Pariſh which they gave the Certificate to: But as to all 
bother Pariſhes they are as they were befoze. 2 Salk. 535. 


The Pariſh of Cumner verſus Milton Pariſh. 


Trin. 2 Ann. 


L Pon a ſpecial Oꝛder ok Seſſions removed into this 


Court by Certiorari, it appeared that a Man ſettled 
at C. having Childzen bozn in that Pariſh, afterwards re- 
moved to M. and rented a Farm of 10 l. per Ann. by which 
he gained a Settlement there; and becoming very poco. 
his Childzen bozn in C. were by an Oꝛder ok two Juſtices 


ſent thither, they being under ſeven Years old, © 
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nd the 


Juſtices 
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Juſtices appꝛehending that to be their Place of then lawkul 
Holt C. J. There a Baſtard is bozn, that is the Place 
of his Settlement, unleſs there is ſame Trick oꝛ Fraud to 
charge the Pariſh; but the Place where legitimate Childꝛen 
are bon, is not the Place of their Settlement, fo2 let that 
be where it will, the Childzen are ſettled where their Pa⸗ 
rents are ſettled; As fo2 Inſtance; if the Father is ſettled 
in the Parifh of A. but goes to wozk in the Parifh of B. 
and befoze he gains any Settlement at i — Place, has a 
Son bozn in B. and then dies; this Child ſhall be ſent to 
the Pariſh of A. becauſe 'tis not the Birth, but the Settle- 
ment of the Father that makes the Settlement of his 
Child; and if the Father hath gained a new Settlement 
fo2 himſelf, as he has done in this Caſe, he hath likewiſe 
acquired a new Settlement fo2 his Childzen, who do not 
go with him to ſuch new Settlement as Nurſe Chfld2en, 
but 8s Part of his Family. But where a Man is ſettled 
in the Pariſh of A. and has Childzen bozn there, and dies, 
and afterwards the Mother of thefe Childzen marries a 
husband, who is ſettled in another Pariſh; in this Cale 
the Childzen ſhall go along with her, not as Part ok her 
Family, but as Nurſe Childzen, to be maintained at the 
Charge of the Pariſh wherein bozn, and where their Fa- 
ther, whilſt living, was ſettied; and to that Pariſh they 
may be ſent after ſeven Years old, as to the Place of their 
legal Settlement: Foz this accidental Settlement of the 
Mother, being only by her Marriage with a ſecond Huſ- 
band, with whom ſhe is now become one Perſon, ſhall not 

gain a Settlement fo2 her Childzen, rio 

Here the Settlement of the Man at M. is a Settlement 

to his Childꝛen. The Ozder was quaſhed, | 
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The King verſus Pariſh of Littleport. Tawney's 
Caſe. Hill. 2 Ann. 


Awney, being Overſeer of the Poo? of that Pariſh in C 17. ) 
the Ille of Ely, had disburſed ſeveral Sums of his 9995.0 

own Yoney fo2 Relief of the Poo? befoze any Rate made; 
after, and bekoze the End of the Pear, he was turned out | - may 
ok his Office by the Juſtices; whereby he loſt the Oppoztu- | 10% 
nity of making a Rate to re-imburſe himſelf: And now a Ee, 1% 
Mandamus was direſted to the Church-wardens and —_— | | . a} 
7 | eers, 1 


1 


. 


5 Mod. 179. 
Carthew 
160, 362. 


Means the Statute gave him, and we cannot relieve him. 


( 18.) 
2 Salk. 532. 
2 Salk. 4:7, 


485, 528. 


fo2 Relief of the Pooz, viz. That the Church⸗wardens and 
ſhall make a Rate; but here the Officer begins the wong 


ok a Baſtard-Child. Coſton appealed, and the D2der was 


ſeers, &c. to make a Rate fo2 re-imburſing him what he 
had been out of Pocket on Account of the Pooz. 
Holt C. J. The Statute 43 Eliz. appoints a Method 


Dverleers, and ſuch Inhabitants as they ſhall call to them, 


Way, he advances Yoney without any Rate made, and 
thereby may oppzeſs the Pariſh with too great a Charge: 
And in the right Courſe, if any ſudden Charge comes after 
a Rate made, there ought to be a new Rate koz that; tho 
J do not think but a Rate may be made after the Poo? are 
relieved, but then it ought to be fo2 Levying the Money 
fo2 the Pooꝛ, and not fo2 the Overſeer, and yet it is rea: 
ſonable that the Overſeer ſhould thereout ſatisfy himſelf foz 
what he befoze expended ; but ill he-muſt account with the 
Juſtices : And this is not like the Caſe of a Baſtard-Child, 
fo2 there is no Pethod of raiſing, o2 laying the Money out 
in that Caſe, The Overſeer had no Neceflity to advance 
a Fatthing of his own Money, fo2 the Church-wardens 
and Dverlſeers of the Pooꝛ may make a Rate whether the 
Pariſh will o2 not, ſo as it be confirmed by Juſtices of the 
Peace; and if any refuſe to pay ſuch Rate, it may be le⸗ 
vied by Diſtreſs, and there ought to be a monthly Rate, 
becauſe Poſſeſſoꝛs of Þouſes and Lands are to pay, and 
Poſſeſſions often change. In this Caſe the Overſeer truſt⸗ 
ed where he need not have done it; he has not purſued the 


Per Cur: The Writ of Mandamus was quaſhed. 
Inter the Pariſhes of Weſtbury and Coſton. Hill. 
A TWoman big with Child was removed by Over of the 


Juſtices from Weſtbury to Coſton; and pending the 
Ozder, bekoze the next Quarter-Seſlions, ſhe was delivered 


reverſed; but the Child was ſent back to Coſton, as the 

Place of its Birth. . | 
Et per Holt C. J. Tho here be no Fraud, here was a 

wꝛongful Removal, and the Reverſal makes all void ab 
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Tracy verſus Talbot. Trin. 3 Ann. 


T% Tenant of Part of a Houſe was rated to the 47 
Poo? as an Jnhabitant, and diſtrained fo2 a Quar- 3 S lk. 6. 
ter's Rate on a General Warrant made fo2 the whole Mod, Caſes 
Pear ; on which Diltrels, he bzought a Replevin in this!“ 
Court. | 
Holt C. J. here ruled, That if two Houles are inhabited 

by ſeveral Families, who have but one common Dooz and 
Entrance fo2 both; yet in Reſpeit of their Dztginal, both 

Houſes continue rateable 'ſeverally, being at firſt ſeveral 

Houſes; and if one Family goes, one Þouſe is vacant : 
But where one Tenement is divided by a Partition, and 

inhabited by different Families, viz. the Owner in one 

Part, and a Stranger in another; theſe are likewiſe ſeve- 

ral Tenements ſeverally rateable, while thus divided; but 

if the Stranger and his Family go away, it becomes one 
Tenement again. And the Tenant here ought not to be 

rated fo2 the whole Quarter, foz Pooz's Rates are to be 

aſſeſſed monthly by the Statute; and by this Means a Man 

cannot move in the Middle of a Quarter, but he muſt be 

- twice charged: And he cannot be diſtrained by a General 

Warrant, but there ought to be a Special Warrant on 

Purpoſe ; alſo a Diſtreſs ſhould not be taken foꝛ a Duar- 

ter's Rate, bekoꝛe the Quarter is ended. 

To tbis laſt the Jury ſaid the Cuſtom was otherwiſe; 

and in another like Caſe, the Chief Juſtice held, that ſtrictly Comber. 342. 

a new Warrant fo2 Diſtreſs ſhould be made upon Refuſal, 

&, but the Pꝛactice having been, with Reſpet to theſe 

Yates, to grant ſuch a conditional Warrant to diſtrain, 

Communis Error facit jus. 

The Juſtices cannot make a Standing Rate fo? the 1002, 2 Salk. 526. 

fo! Lands may be improved, and the Rate muſt be equal; 

therefoze it ought to-be continually altered, as Circumſtan⸗ 

ces alter, otherwile, tho it might be "_ at firſt, it 9 be 

equal now. | 
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Anonymus. Kill 4 - Ani 


By Hol C. J. IN the Proceedings of Juſtices of Peace ( 20.) 
| upon the Statute fo2 removing a poo? lk. 486. 


Perſon, the moſt regular Way is to make a Record of the 
71 - Com- 


. « 2 IRE” 


* 


_ * 


'POST-OFFICE. 


— * * , 


330 


A2 Salk. 534. 


2 Salk. 478, 
523,524,536. 
1 Show. 12. 
Comber. 282. 
5 Mod. 330, 
331, 454» 


5 Mod. 455, 
456. 
Carthew 487. 
1 Salk. 17. 


Complaint and Adjudication, and upon that to grant a 


Warrant under their Hands and Seals to the Church-war- 


dens, to convey ſuch Perſon to the Pariſh where he ought 
to be ſent; and then to deliver in the Recozd by their own 
Hands into Court the next Seſſions, to be kept there a. 
mong the Reco2ds, and to charge the Pariſh: Which Re- 
cozd may be well removed hither, by a general Certiorari tg 
the Juſtices. 8 N . 


The Queen verſus The Inhabitants of Bucking- 


ham. Paſch. 5 Ann. 


a Poo? Perſon went to Buckingham and took Part of 

d Houſe of W. T. at 31. per Annum, and was to 

pay no Tares ko; it, but the Leſſo2 was; and this Apart⸗ 
ment befoze the Taking, and while he continued fn it, was 
diſtind from the reſt of the Houſe, and taxed as a Hoſe of 
it ſelf; and the Tax was laid upon the Leſloz; and while 
H. lived there, he took his Freedom in the Cozpozation, 
and once voted as a Freeman at the Election of Bailiffs fo? 
the Cozpozation. The Quarter⸗Seſſions adjudged this a 


good Settlement. But it was quaſhed in B. R. 


Per Holt C. J. and Powell J. Coming into a Pari) 
and being tared in a Pariſh, make a good Settlement with: 
out a Notice in Mriting, within the Statute Jac. 2. But 


the Law is altered by 3 & 4 W. & M. and as to Uoting, 
they could not take Notice that that implied a Settlement, 


a bare Reſidence might perhaps intitle him to that; it was 
an Ac that related to the Cozpozation, and not to the 


Pariſh. 


POST-OFFICE. 
Lane werſus Cotton & al. Paſch. 12 W. 3. 


p Abe Plaintiff bzought an Aiﬀtou againſt Sir Ro- 


bert Cotton, Poſtmaſter General, wherein he de⸗ 
clares, that he ſent a Letter by the Poſt direfted 
to one Jones at Worceſter, in which there was 


incloſed an Exchequer-Bill, and that this Letter and = 


POST- 0 F F 10 E. = 583 


were loſt: Upon the General Iſſue pleaded, the Special 
Matter was found, viz. That the Letter and Bill were de⸗ 
livered at the Poſt-Dffice at I.ondon, into the Hands of one 
B. who was appointed by the Oefendant_to receive the 
Letters, and had a Salary; and that the Letter was open⸗ 
ed in the Office by a Perſon unknown, and the Erchequer- 
Bill taken away, &c. | 3, | 
Holt C. J. It will be very hard upon the Subject, ik 
this Action ſhall not lie; the Crown has a Revenue of 
100,000 |. per Annum fo2 the Hänagement of this Dffice, 
and therefoze Care ought to be taken that the Letters be 
- fafely conveyed, and that the Subjects ſhould be ſecure in 
their Pzopertics: The Poſt-maſter General is liable, be- 
cauſe the Care of the Whole is committed to him, and the 
Reſt are but his Deputies; and the Law makes the Dfficer, 
whoever he be, anſwerable both fo2 Himſelf and his Deputy, 
 fo2 the Ac of the Deputy is adjudged the Act of the Pzinci⸗ 
pal, who may diſplace him at Pleaſure; and there is no need 
of a Contraz, becauſe the Law makes him anſwerable. 
Here the Poſt⸗maſter has a Reward oz Fee, which is the 
Reaſon in the Caſe of Carriers, Hopmen, &c. who are « 1:6. 85. 
bound to carry Things ſafely, and anſwer all Neglets of : Rol. Rep: 
thoſe that act under them; and if they could not be charged, {cor 133. 
without afligning a particular Neglef, they might cheat 4 Rep 4. 
any Man of his Goods, by keeping a Correſpondence with -- 
Thieves, and he ſhould never be able to pꝛove it: It would 
be unreaſonable in this Caſe to put the Plaintiff to pꝛove 
any particular Neglef, among ſuch a Pultitude of under 
Officers; therefoze the Poſi-maffer is charged with it. 
The Wozds of the Statute fo2 ereffing the Poſt-Oice are 
General, any Packets whatſoever; ſo that Exchequer⸗ 
Kills are pꝛoper to be ſent this Way : And ttis hard in⸗ 
deed, that any Perſon ſhould be excluded by Ac of Parlia⸗ 
ment from ſending his Letters by any other Carrier, a- 
gainſt whom he might have Remedy, without this Act, oz 
bekoze it; and yet not have his Remedy againſt the Poſt- 
maſter, by whom he is obliged to ſend his Letters. But 
Jam ok Opinion, tho' the Poſt⸗maſter be liable, that B. is 
chargeable alſo; not as an Officer, but a Wrong-doer : 
Foz 'tis upon this Reaſon, that Action of the Caſe lies 
againſt the Gaoler, as well as againſt the Sheriff, upon a 
voluntary Eſcape. | | 
The three other Judges held, that this Adlon lay not; be- 
cauſe the Office is fo2 Intelligence, and not fo2 Jnfurance; 
and fo2 that B. is an Officer, and he is anfwerable , _ 
| tis 


"> - —— 
"Aga dr at — — — 3 — > 


r 


EX... 


—_ 
-, DM 
a 1 
* BY 
5 EM 
* — + 
Bos 
* A 
15 1 
+4 . 
387 
K b 5 
£4 - 3 
1 TY 
T 
4 + 40 
| T's M: 
7 i = 
"£57 
TY s 
3k 
47 $1 
n . 
5 7 
en 
* 
7 ? 
= 
: + 
4 . 
1 
1 N 
a 1 
3 2 „ 
p * 
bd bi 
75 A * 
7 5 
4 + l 
20 
Ml - 
1 
D 
4 
g 2 0 
A 
4 wy * 
n Fo + 
's 2 
vis 1 
8 5 — 
ft WI 
oy: K 
3 . 
"WH 
#$ 252 * 
SOLE 3 
112 | ; 
2 
. 311 
4 
E + 
* 1 
4 4 N 
7 22 
1 
15 1; 
Ta$. SM 
1 
: ES: 
f 2. 
7 
\ * +$4 \ 
7E4 
{ 7 4 
+825. 
[3 038 
| , 

* 5 3 
ifs.» 
9 

ins 
Fl 
. \ A 
* 
4: \ ; 
7 N 
1.3; 1 
"oY 
# 
Ya ” * 
oF. © 1 * 
5 J 
33:8 
LIN © 
©1H 
a * 
IN 
T3 
is 2 -Y n 
44 1 
W321 7+ 
3:: WE 
1 
1. + 
1 
1 3 *23 " 
4 * 7 
4 
+ b d 
+2 11K. 
U 4. 
1 
i 
is, 
2 
* 4 * 4 
7. ? 
1 
n 
3 9 
7 by 2 6 
3 
84 * 
£3: 80 
4 » 
2 0 
1 2 
3 4 + 
'T + 
"= 
5 2 7 
3 4 
4 
4 
18 7 
17 
1 
0 4 
4 4- — 
1 
0 2 
ES > 
4 U 
1 11 
{ +46 
4 &-1 2 
4 ' vi 
A . 
+ 2 P EG ” 
144 Ml 
> od F 
£ » #7 FX 
F nt 3 & 
'Þ | FL 
=. 7.3 5 
1 1 
4: 14 
+ 1 1 
"3 7+ | 
8 1 . 
19 "4 3 
bs It 
1 3% 
SEES 
43; — 
1 1 2. 4 
44 - 
$1 = 
41 s 
= 1 
'F 
52 7 N 
2 4 N 
— 
5 f 5 
8 * 
iy x 92 
5 
Þ #7 2 
{ = 
L I 7 
. - : 4 
* by ! 
' 
» 
\ 
* 
2% 5 


584 


PRESCRIPTION 


1 | i 


— 


'tis impoſlible the Poſt-Waſter, who is to execute the Office | 
in ſuch diſtant Places, and at all Times, by ſo many ſeye: 


ral Hands, ſhould be able to ſecure every Thing. 


To this it was anſwered by Holt C. J. That when a Ban 
takes upon himſelf a publick Implopment, he is bound to 


\ ſerve the Publick as far as his Implopment goes, oz an 


Carthew 95. 


5 


Attion lies againſt him; foz his Undertaking is in Pyopoz 


tion to his Power and Convenience. 


But Judgment was given fo2 the Defendant, 


* 2 


A — %. a" — 


PRESCRIPTION. 
| Duppa werſus Gerrard. Mich, 1 W. & M. 


IR Thomas Duppa and others, Gentlemen-Uſhers and 
Daily Watters to the King, bzought an Aſumplic 
againſt the Defendant, in which they declared, that 
all Gentlemen-Uſhers Daily Waitere, &c. Time 

out of Mind had uſed to have a Fee of 5 1. of every Perſon 

who voluntarily accepted the Honour of Knighthood, and 
that the Defendant (on ſuch a Day) had voluntarily ac: 
cepted Knighthood, and thereupon became indebted to them 

in five Pounds; and fn Conſideration thereof (on ſuch a 

Day) had p2omiſed to pay the Money, which he had not 

perfoumed. 

And upon a Demurrer to this Declaration, it was ad- 
judged, that this Aﬀion would lie fo2 this Duty; and there: 

upon the Plaintiffs had Judgment. 5 


— 7 


— — 


2 


n 


66 


The King and Queen werſus The Biſhop of Lon- 
don and Dr. Lancaſter. Intr. Hill. 4 & 5 W. 
& M. Rot. 964. 5 


Uare Impedit to pꝛelent to the Gicatage of St. Mar- 


I: 
tin in the Fields in Com: Midd', and counts that; 18, - 


' Henry Biſhop of London was Tenant in Fee in 814 _. 


Gꝛols, and collates Thomas Lamplugh, who was 
created Biſhop of Exeter; whereby it belonged to the King to 
preſent, and he pzeſented Lloyd, who was made Biſhop of 
St. Aſaph; wherefoze the King p2eſented Tenniſon, who was 


Parl. Caſes 
164. 
Lev. 382. 


ore 522. 


afterwards made Biſhop of Lincoln, and ſo it belonged to Vaugh. 19, 


the King to pzeſent by his Pꝛerogative; and that the Defen- , 68. 


dants diſturbed Him. The Defendants plead in Abate- 
ment, Uartance between the Writ and the Count; koz the 
Count ſays, that the King ought to p2eſent by his Pꝛero⸗ 
gative, which is not mentioned in the Writ ; but non allo- 
catur ; fo2 the Writ is always general, and there is no other 
Fozm; but the Pꝛerogative is always mentioned in the 
Count; therefoze a Reſpondeas ouſter was awarded; and then 
the Biſhop demurred upon the Count. Dy, Lancaſter plead- 
ed in Bar, conkeſſing the Seiſin and Collation of Lamplugh, 
and all the Pꝛeſentations alledged by the King, and then 
pleads the Stat. 25 H. 8. of Diſpenſations; and that Decemb: 
20, 1693, D. Tenniſon was elefted Biſhop of Lincoln, and 
that Decemb. 22, 1693, the Archbiſhop of Canterbury granted 
him a Diſpenſation to hold St. Martin's in Commendam, till 
the firſt of July then next following; and that Decemb. 23, 


1693, the King confirmed it; and Decemb. 25, 1693, Ten- fn 1 Shower | 


there are 

| long Argu- 
Dilpenſation was not contrary to the Wozd of God, and weste on this 
that it was ſuch as (befoze the Statute) was made at Rome; Caſe and rhe 


ext. 


and that Tenniſon held the Uicarage till July x. when, by 
the Limitation of the Otſpenſation it became void; where⸗ 


niſon was confirmed and conſecrated: And avers, that the 


upon the Biſhop of London collated the Defendant Oz, 
_ Lancaſter, whereby he was and yet is Uicar. The King's 
Attomey joins in the Demurrer with the Biſhop, and de- 
murs on the Plea with D2. Lancaſter. And the Points 
made in the Caſe were thee; K Whether the King had 
„ 1 7 any 
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PRESENTATION” 


p ˖ TO. Oe 


any Prerogative at all, to pꝛeſent to the Church of a Suh: 


. jeff, on the Pꝛomotion of his Clerk to a Biſhopzick » 


2. Admijtting he had, yet whether he had it toties quoties, ag 
hefe he had it thꝛee Times one after another? z. Admitting 
he had, yet whether his Pꝛerogative were not ſatisfied by 


the Dilpenſation to Tenniſon. 


22 
3 Lev. 382. 
4E 2 Salk. 
4 Mod. 190. 
1 Show. 164. 


Holt C. J. and Eyre J. were upon the firſt Argument 
ſtrongly fo2 the King in all the Points. Dolben J. was 
ſtrongly to the contrary. But Gregory J. ſaid nothing: 
—— it was afterwards adjudged fo2 the King in all the 

oints. 1 Y | 


The King and Queen verſus The Biſhop of Lon- 
don and Birch. Intr. Hill. 3 W. & M. Rot. 965. 


pe Pleadings and Demurrers were the lame here 
as in the foxegoing Caſe; and the firſt and third 


© Points here were the ſame as in that, but the ſecond Point 


of toties quoties was uot in this Caſe. But a third Point 
was in this Cafe, which was not in the other, viz. that 
this being a Church newly erefed by Act of Parliament, 
and the Pzeſentments thereto being ſpecially appointed by 


the Act, viz. the Biſhop of London to have the firſt, and the 


Loꝛd Jermin the ſecond, and fo of the Keſt alternis vicibus 
fo2 ever. And this being without any Saving of the King's 
Pꝛerogative, Quzre, Whether the King were not excluded 
from his Pꝛerogative in this Caſe? Foz it was ſaid, that 
an affirmative Act of Parliament creating a Thing de novo, 
which was not in eſſe bekoze, implies a Megative, and ſhall 
be taken as if it had ſaid, that the Biſhop of London ſhall 
pꝛeſent, and not the Ging, as Hob. 289. and divers other 
Books are. Allo the Ring ſhall be bound by this Ad, be: 


ing made fo2 Religion, though he be not erp2eſly named, 


5 Co. 24. 11 Rep. 67. Allo the King and the Biſhop can- 
not both p2eſent fo2 the ſame Turn, and the Af ſaying that 
the Biſhop ſhall pꝛeſent, from thence it follows, that the 
King ſhall not pzeſent. And to this Opinion Holt C. J. 
at the firſt ſeemed to incline; but it was afterwards reſolved, 


that this A# only dire#ed the Method and Turns of peſent- 


ing between the Patrons themſelves, but did not erclude 
the King of his Pꝛerogative; as where Lands are entailed 
by Aﬀt of Parliament, they are yet ſubjei to ſuch Bars as 


other entailed Lands are. And although this _— 


Privilege of Perſons 


newly ereſted, yet the King having this Pꝛerogative in all 


Churches befo2e, he had it alſo in this when it was ereted; 
Note; The ſame Counſel were in both Caſes, and both 
were argued at the fame Time, and the ſame Judgment 


was given fo2 the King. 


— 


Privilege of Perſons. 


Skinner verſus Crouch. Mich. 1 W. & M. 


Univerſity, foz Goods ſeiſed by him going down Sem. 71; 


| Reſpaſs bꝛought by J. S. againſt the Pꝛodtoꝛ or the : (i.) 
| the River to Sturbridge-Fair, the Duty to the UI- 


172. 


— niverſity not being paid fo2 them; The Defen- 
dant pleads the Pzivilege ok the Univerſity; The Aﬀton 
abated by the Plaintiff's Death; his Executozs bing ano: 
ther Adion againſt the ſame Defendant fo2 the ſame Trefpaſs; 
the Defendant at the Time of this Aﬀion/bzought; having 
left. the Univerſity; now the Defendant pzayed that the 
Pivilege of the Cniverſity might be allowed him, upon 
Motion, and that he might not be put to the Charge of 


pleading it. - 


Holt C. J. Privilege reſpe#s the Perſon; not the Cauſe, 
and you onght to plead it; and then it will pꝛoperly come 
befoze us, whether the Oefendant, not being a Member of 
the Univerſity at the Time of the Aﬀton bzought, is intitled 
to his Paivilege, fo2 that he was a Member at the Time of 


the Fat done. | | 
Ruled per Cur”, that the Charter be p 


ſeaded; 


Scawen verſus Garret. 


To an Atton in B. R. the Defendant pleaded, that he (2.) 
was an Atto2ney in C. B. On Demurrer, 


2. Ward 2 Salk. 545. | 


objefted, that he ought to p2oduce his Writ, and conclude 
with a prout patet per Recordum; and alſo that he laid no 
Venue, alledging no Place where he was Attozney, noꝛ 
vhere the Court of Common Pieas ſits- | 
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Privilege of Perſons. 


Vide 1Saund, enough. ꝛ2dly, There is no Need of a Venue to try where 


67. 

Fareſl. 97. 

6 Mod. 114. 
5 Mod. 310. 
1 Salk. 6. 


Pleas, by that Name; and unleſs where this is held to be 


(3.0 


Skin. 3582. 


Et predict Def. dicit, without ſaying Venit & dicit, oꝛ making 


Plea ok Debt at the Suit ok another; on this there was 


s Lev. 343. 
2 Roll. Abr. 


275. 


little oz no Regard. Ik a Pꝛothonotary, oz other Perſon 


map not traverſe it; but otherwiſe it is of a Clerk, oz Ser⸗ 


where a Perſon is here actually in Cuſtody, he is liable to 


Et per Holt C. J. to which the ret allented; Jt is wen 


he was Attozney, fo2 it being a Patter concerning his Per⸗ 
fon, was triable where the Writ is bꝛought. As to the zo. 
he wondered how that ever came to be allowed, fo2 that this 
Court ſends Writs to the Chief Juſtice of the Common 


«my of the Oeſcription of a Recozd, it can never be necec. 
ary. | 


Stevens ver ſus Squire. Trin. 7 W. "x 


Plea of Privilege was pleaded by the Defendant, ag 
Clerk to one of the Pꝛothonotaries, in this Banner 


any Defence, 8c. which was objetted to be ill. 
Holt C. J. As to the Dbjeftion to the Pleading, it is of 


who is pꝛivileged by Reco2d, plead his Paivilege, and bying 
a Krit atteſting it, that is concluſive, and the Plaintiff 


vant to ſuch pꝛivileged Perſon. In the Caſe of Keckwith 
and Wheely this Term, the Defendant pleaded his Pzivi- 
lege as an Attozney of C. B. and made no Defence. 


| Duncombe verſus Church. Mich. 8 W. 3. 


1 PE Defendant pleaded, that he was an Officer of the 
Court of Common Pleas; and no Officer of that 
Court can be ſued præterqu. coram Juſtic' de C. B. The 
Plaintiff replies, that at the Time of erhibiting the Bill, 
the Defendant was in Cuſtody of the Marſchal, in a certain 


a Demurrer. 55 
Holt C. J. Though a Vill be filed againſt him as in 
Cuſtodp, he may plead his Pꝛivilege: The Difference is, 


all Adions; but if he be only upon Bail, Privilege may be 
pleaded, fo2 the Sheriff cannot take Notice of his Pꝛibi⸗ 
lege, ſo that he muſt give Bail. And it has been reſolved, 
that the putting in of Bail is no ſubmitting to the Juril⸗ 
dition of the Court, whether it be general oz ſpectal Vail; 


fo2 until the Bail be put in, the Defendant is not 2 
= | | 


Privilege of Perſons 989 


— 
* 


do plead any Thing, noꝛ is the Plaintiff obliged to declare 
againſt him. | 


Baker werſus Swindon. Mich. 10 W. z. 


By Holt C. 28 is either of Court, oz of Pzo- (5.) 
1 cels; in the Court of Common Pleas, 3 Salk. 283. 
every Perſon who belongs to that Court, ſuch as Attoznies 
and their Clerks, &c. ſhall have Pzivilege of being ſued 
there, and not elſewhere, which is the Pzivilege of Court 
But none ſhall be allowed Paivilege of Pꝛoceſs, but thoſe 
who are Officers of the Court, and ſuppoſed to be always 
there. And in C. B. there are two So2ts of Pzivileges; 
the one is ok the Oklticers of that Court, to be ſued there 
by Blll, and the other of their Clerks to be ſued there and 
not elſewhere by Oziginal. - : 


Clifton verſus Swezeland. Mich. 1 Ann. 


ERE the Dekendant pleaded the P2ivilege of the C6.) 
Common Pleas in Abatement, without concluding ****<1. 106. 
to the Recozd; to which Exceptions were made. 
Holt C. J. Me need not do it, but may leave the Plain⸗ 
tiff Liberty to reply, and deny his being a Perſon pꝛivileged 
there, which the Plaintiff cannot do ik the Defendant con- 
cludes to the Reco2d; his not ſaying prout patet is no good See 2 Show. 
Cauſe of a general Demurrer. And upon the prout patet 43. 
per Recordum ſhall go a Certiorari to certify the Reco2d , 
and if they pꝛoduce one, and ſhew he is p2ivileged, the 
Plaintiff is effopped thereon. | | 


r 


| Dillon verſus Harper. Trin. 2 Ann. 
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* a Special Demurrer, where an Attoꝛney pleaded (7.) 
his Pꝛivilege, fo2 not concluding the Plea with a 281k 545. 
— - a Writ of Pzivilege, teſtifying his being an At- 
mey, &c. 
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plead Pꝛivilege with a Profert of his Urit, if he will; oz 
7 with 
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Privileged Places 


with an Eremplitication of the Becoꝛd of his Admition, o 
he may plead generally, that he is an Attozney of C. B. &c. 
and it will be well enough; fo2 ſo are the P?ecedents. 

An Attozney pleads his Pzivilege, in an Action of Debt 
qui tam, it ſhall be allowed; but not in an Inkozmation a: 
gainſt him. . | 


Privileged Places. 


| Brown verſus Burlace. ꝙ W. 3. 


| J2 Arreſt was made upon the Defendant in the 
Temple, and he moved by his Counſel that it 
might be ſet aſide, fo2 that the Temple is pzi⸗ 
| vileged from Arreſts by the King's Gzant, as ap⸗ 


pears by Dugdale and Stow's Chzonicle. | 


(2.) 
Mod. Cai 
73» 75 76. 


Holt C. J. It is a Queſtion whether the King hath mad 
any ſuch Gꝛant, but if he has it is void in Law, they having 
no Court of Juſtice within themſelves there: The Temple 
it is true, is a Place extraparochial, and not within any 
Pariſh, no2 within the City, ſo as to be under the Cuſtoms 
of it; but it is within the County of the City. And White- _ 
Friars is within the Jurisdifion of the City of London. 
Jn this Caſe the Court would not ſet aſide the Arreſt; ſo 
the Defendant was held to Spectal Bail ; yet they ſeemed 
— to countenance Arreſts in the Temple, eſpecially in Term 

me. : : „„ 


Elderton's Caſe. Mich. 2 Ann. 


Ederton and others were taken up and committed by 
— the Board of Green-Cloth, fo2 erecuting a Fieri facias 
in Whitehall, upon a Complaint of a fo2cible Entry into a 
Douſe in Scotland-Yard, in Contempt of the Paivileges of 
the Queen's Royal Palace, and without Warrant, &c. 
Upon a Habeas Corpus bzought, it was inſiſted to be d 
lawful Execution of the Writ, and not p2ejudicial to the 
Paivilege of the Palace; and that admitting it was a 
Bzeach of the Peace, the Court of Green-Cloth had 10 


Power to commit this Perſon, becauſe he was not the 
= vl N | Queens 


F R 


Queen's Servant; and that Court hath only Authozity 
over the Queen's Family, fo2 the Government and ozdering 
her menial Servants. Co this it was anſwered, that 
there was a ſtanding Commifion of the Peace fo? the Verge 
and Palace, and the Officers of the Green-Cloth are always 
Commiſſioners ; and the Queen may declare any Paule to 
be a Royal Palace under the Gzeat Seal, after which it 
is a Palace, though ſhe doth not reſide there. 
Holt C. J. It need not appear in the Warrant o2 Com- 1 Mod. 56. 


1 Vent. 1 69 


mitment that they were Juſtices of Peace, but it is always Nod. 187. 


upon the Return, And the Patter here is only this, whe- 1 Lev. 106, 
ther the Fact being done within the Queen's Palace, and it 97. 
is not ſaid that the Queen was actually reſiding there, i. e. Cr. Car. 
Ik the Privilege be not confined to the Reſidence ? And 72 
then another Queſtion will be, in Taſe it be ſo confined, 
what will amount to a Reſidence ? Foz ſuppoſe the Queen 
be at Windſor, o2 other diſtant Palace, and a Murder is 
committed at Whitehall, ſhall the Low Steward judge of it 
on the Statute of H. 8. J hold that he ſhall not. IJ agree it is 
a great Contempt to arreſt any Perſon in the Queen's Þa- 
lace, to the Diſturbance of the Queen, oz her Servants z 
and the Conſequence might be very dangerous, to ſuffer a 
Number of rude Fellows, under Colour of Pzoceſs, to en- 
ter into the Royal Palace. But J am of Opinion, that 
where the Queen is totally abſent, and neither pꝛelent by 
herſelf, o2 by any of her Domefticks o2 Family; the Place 
hath no Pzivilege; though it is otherwiſe where it is only a 
perſonal Abſence fo2 a ſho2zt Time; and the Queen at this 
Time was at Windſor. 1 | 
The Paiſoners were remanded, and ozdered to be bought 
up two Days after foz Ball, l 


— OM th... SO. CM A 1 r — — . — +. _—_— 


P ROS 
Allen verſus Brookbank. Trin. 1 I W. 3. 


Citation fo? Jncontinency to the Spiritual Court : alk 6:4. 
was ſerved on the Sunday, and fired on the Church 


Dooz. It was objefed to be void, by 22 Car. 2. 
Holt C. J. That Statute extends not to this 
Proceſs, noꝛ to Summons at the Church, but only to ſuch 
Motels which may as well be executed at any other Time, 
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2.) 
3 Salk. 289. 


PROHIBITION, 
Quilter verſus Newton. Trin. 2 W. & M. 
London, libelled againſt Quilter fo2 ſtopping the 
Church Doo2 and Windows, by Sheds, &c. 
| * - butlt (as he ſuppoſed) upon Part of the Church. 
. 
Motion fo2 a Pꝛohibition, upon a Suggeſtion, that the 
Conuſance of Lay-Fees appertain to the Tempozal Courts, 
and that Sir Charles Humphrevile was ſeiſed in Fee of a 
Meſſuage and Curtilage near the Church-yard, as of his 
Lay-Fee, &c. and that Newton had libelled fo2 building up: 
on the Church-yard, ubi revera the Sheds, &c. were not 
built upon any Part of the Church-yard, but upon a Lay- Fee, 
and this was held a good Suggeſtion, becauſe it was a- 


verred, that the Sheds did not ſtand upon any Part of the 
Church-yard. | | . 


Ewton, one of the Church wardens of St. Botolpt's, 


Anonymus. Anno — W. 3. 


* Caſes of Pꝛohibitions, the ancient Courſe was, where 
they were granted upon Motion, fo2 the Party p2ohibi- 
ted to ſue out a Scire facias, Quare conſultatio non dehct con- 
cedi poſt Prohibitionem; in which Writ the Suggeſtion was 
recited, and alſo a Pꝛohibition granted thereupon, ad dam- 
num of the Party: Afterwards this Pzattice was altered, 
and the Courſe came to be, on granting a P2ohibition to 
the Plaintiff, that the Court bound him in a Recognizance 
to p2oſecute an Attachment of Contempt againſt the Defen- 
vant, fo2 ſuing in the Spiritual Court after P2ohibition 
granted, and then to declare upon the Pꝛohibition; fo that 
he, who was Defendant in that Court, is now become 
Plaintiff in the Court above. Per Holt C. J. | 


bs — | Nelſon 


"PROHIBITION. 553 


— 
4 ah _ 
— 
3 . 
, _ : 


Nelſon verſus Hawkins, Dean of Chicheſter. 
Mich. 8 W. 3 


[0 Pꝛohibition; the Plaintiff declared, that the Defen- _ C3 3.) 
ant libelled againſt him in the Spiritual Court fo2 cal- date weeds 


104, 


ling him Knave; whereon the Defendant demurred. 

And per Holt C. J. It will be hard to grant a Conſulta- 
tion. The Party has not accuſed the Dean of any Diſho⸗ 
neſty in his Pꝛokeſſion, which may make him liable to Eccle⸗ 
ſi 1 — Cenſures; if he had ſo done, it would have been 
reaſonable to let him ſue there; but now the Caſe is only, 
whether we muſt be moze tender of the Reputation of a Cler- 
gyman than that of another Man, fo2 which there is no 
Reaſon. The Reaſon why laying violent Hands on a Cler⸗ 
- gpman was puniſhed by Excomniunitation, was becauſe he 
having Habitum 8 Tonſuram, by which he was known to be- 
ſuch, an Aſſault on him was 'deemed an Aſſault on the whole 
Clergy; and lo a Kind of Spiritual Dffence. 

And in Hill. Term the Toe . Judgment, that the 
Pꝛohibition ſhould ſtand. 


Grimes werſu Lovel. Mich. 10 W. " 


L. in the Spiritual Court foꝛ theſe Wozws, You area (4) 
damn'd Bitch, Whore, and a pocky Whore, and if you ; _ 2 
have not the Itch, you have the Pox; and moved fo a Pꝛohi⸗ 
bition, becauſe an Action lies at Common Law. And a Dif- 
ference was taken, where the Wozd Pox could not be in⸗ 
tended but of the French Pox, by the Moꝛds that were 
joined with it; there Acton lies. 

And Holt C. J. ſaid, that where the Wogd Pox was joined 
with the Mozd Whore, it ſhould be intended of the French 
ao A Pꝛohibition was granted, 


Godfrey ver ſus n | Trin. 11 W. 3. 


By Holt C. J. W Pure the Batter ſuggeſted foz a jP10- 85 
hibition appears on the Face o the 2 Salk. 549, 
Libel, an Affidavit of it is not required; but if it doth not 8 137. 
appear there, oz if you move fo2 a P2ohibition as to moze 
than appears upon the Face of the Libel, to be out of their 
1 Jurif 
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C6.) 


Caſes W. 1 


327. 


- Jurisdiion, you ought to have Affidavit of the Truth of 


the Stiggeſtion. And in another Caſe he ſaid, Mhere⸗ever 
the Batter which you ſuggeſt fo2 your Pꝛohibitian is fozcign 


to the Livel, it muſt be pleaded below, befo2e you can have 
a Poohibitton ; it is otherwiſe where the Cauſe of Pꝛohibi⸗ 


tion appears on the Face of the Libel. Alfa where it doth 
appear in the Libel, oz by the Pꝛoceedings in the Caute 
that the Conuſance of it doth not belong to the Spiritual 
Court, a P2ohibition may be moved koz and granten akte 
Sentence; and this holds in all Caſes, but when one is 
ſued out of his Otoceſe, upon the Statute 23 H. 8. in which 


Caſe, by pleading you own their Jurtsdickion. : 


Blank ver ſus Newcomb. Mich. 11 W. 3. 


Ibel in the Spiritual Court, fo2 not paying a Parih- 

Rate fo2 Repairs of ive Church; and (uggeſted fo2 a 
P2ohibition, that all Pariſh⸗Kates were to be made by a 
Majozity of the Pariſhioners; and that every Rate, made 
after it is once collecked, becomes void; and that this was 
not by a Pajozity, &c. And that the Suit was to pay this 
in Purſuance of an old Rate collecked many Pears befoze, 

As to the firſt, it is urged, its not being by a Pajozity 
of Pariſhioners, was a Matter only pꝛoper fo2 an Appeal, 


and ſo is the Jnequality of the Rate. 2 Bulſt. 289. 


As to the ſecond, that this pꝛeſent Rate had indeed Re- 


ference to a fozmer one which had been colleſted, but that 
was not to give any Fo2ce o2 Efficacy to the fo2mer, but 


only by way of Direftion of the latter, accozding to Sir 
Robert Lee's Caſe. | | 8 | 

Holt C. J. The right Courſe is fo2 the Spiritual Coutt 
to give ſuffictent Notice to the Pariſh to meet, and make a 
Rate fo2 Reparation of the Church, and koz Neglef, &c. 
they may be excommunicated; but Eccleſiaſtical Coutts 
cannot make a Rate, oz appoint Commiſſioners to do it; 
and here the Suggeſtion recites an ancient Rate, which, 
they ſay, was to be a ſtanding Over fo2 all Times to come: 
and that they have confirmed that Kate; and that the 1! 
bel is fo2 want of a new Payment accoꝛding to it. Vis: 
Noy 126, 131. in Point, fo2 a Pꝛohibition in this Caſt; 
and all that the Spiritual Court can do, is to make an O; 
der that the Church be repaired, but not to aſſeſs a Qua" 
mn. 


1 | | Stone 
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Sone rſs Jones. Trin. 12 W. 3. 


" Jbel in the Spiritual Court, ſetting fozth a Pꝛeſcription ; 
fo the Uicar of Marcham to find a Perſon to officiate Cafes W. 3. 

in the Chapel of Garworth, an ancient Chapel within the 424. Ke. 
ſaid Pariſh, fo2 the Eaſe of the Pariſhioners ; in Conſide⸗ | 
ration whereof the Pariſhioners, Time, &c. paid him and 
his Pꝛedeceſſoꝛs two Quarters of Wheat, and two of Malt, 
yearly, Upon Suggeſtton of no luch Pꝛelcription, Pꝛohi⸗ 
bition was moved foz. | 

Holt C. J. This is the very Point adjudged in William's 
Caſe, 5 Co. 72. fo2 it is an Eccleſiaſtical Duty to be per: 
found fo2 the Advantage of the Pariſhioners ; and though 
it commences by Preſcription, pet it concerns Eccleſüatfical 
Perſons, and is a meer Spiritual Thing; and is not at 
all the ſame as if it were againſt a Layman; who is not ſo 
caſily bound by Canon Law as Eccleſiaſtical Perſaus are; 
fo2 their Pꝛoceedings there by Pꝛelcription ſhall not charge 
a Layman, oꝛ any Tempozal Right. In the Uacancy, the 
Patron and Owinary may grant a Penſion, and the {arſon 
ſhall be ſued there fo2 it; and upon the Statute of Circum- 
ſpecte agatis, a Pꝛohibition was never granted in that Cale, 
though "Coke in his Comment upon that Statute be of a 

contrary Opinion. Adjorn'. 


Clay verſus Sudgrave. Trin. 12 W. 3. 


DE Erecuto2 of a Maſter of a Ship libelled in the (s.) 
Admiralty fo2 Mages. n 
Holt C. J. held, iff, That Pꝛohibitions were not of dy the Name 


el- 


Right, but Diſcretionary. Þe ſaid, Hale and Wyndham fr Clay vet 


were of that Opinion, but Kelynge differed. 

2. That it was by mere Indulgence that Mariners were 
permitted to ſue in the Admiralty fo2 their Wages; becauſe 
the Remedy there was eaſier and better. Eaſier, becauſe 
thep map join there ; and better, becauſe the Ship itlelt is 1 sid. 65, 
anſwerable : But it is againſt the Statute exp2eſly, tha How %. 6, 
Communis error facit; jus; yet it was never allowed the Ma⸗ 6 Mos. 20, 
ſer ſhould ſue there. The Hariners contrait on the Credit 238 3 
2 Ship, the Paſter contracts on the Credit of he * 

ners. | 
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22 OHIBITION © 


Jones verſus Stone. Trin. 12 W. z. 


Tr= the Uicar of N. was libelled againtt in the Spiritual 


Court, fo2 that by Cuffom Time out of Mind the Ui. 
cars of S. had, by themſelves oz others, ſaid Divine Service 
in the Chapel of C. foꝛ which there was ſuch a Recompence, 
and that he negletted. The Defendant koz a P2ohibition, 
without traverſing this Cuſtom, ſuggeſted that all Cuſtoms 


were triable at Common Law. ; 


Farreſl. 88. 
6 Mod. 230. 


F. N. B. 51. b. 


(10. 
Caſes W. 3. 
608, &c, 


that was the only Remedy, 


Holt C. J. A Parſon may be bound to an Eccleſiaſtical 
Duty by Cuſtom, the Spiritual Court may puniſh him if he 
neglets that Duty. The Cuſtom might begin by an Eccle- 
ſiaſtical Ack. And a bare Pꝛelcription only is not a ſuff- 
cient G2ound koz a P2ohibition, unleſs it concerns a Lay: 
man; Whereas here it is an Eccleſiaſtical Right, an Eccle: - 
ſiaſtical Perſon, and an Eccleſiaſtical Duty, and the Þ2e: 
ſcription not denied. Pe | 


Ballard verſus Gerard. Hill. 13 W. 3. 


1 PE Vegiſter of a Spiritual Court libelled there fo; 
Fees belonging to his Office, and Pꝛoceedings were 
carried to an Exrcommunication. A Pꝛohibition was moved 
fo, upon Suggeſtion that the Office of a Regiſter is a Tem- 
pozal Office, and by Conſequence the Fees thereof only co- 

nuſable at Common Law. It was objefed to be fo2 Fees 
accruing fo2 the neceſſary Exerciſe of his Office in Court, 
which were his ſole Recompence, and ſo ſmall from every 
particular Perſon, that to put him to an Action at Law, 
would be in effect to depꝛive him of them entirely; and ſome 
of them may be ſuch fo2 which there may be no Remedy at 
Law, as in Caſe of the Box-Boney of this Court, oz the 
Fees of a Doo2-Keeper. And as to the Quantum of them, 
they are aſſeſſed by the Court; and any Court, ancient o 
new, that have neceſſary Officers, may aſcertain Fees to 
them, and all thoſe that uſe the Court ſhall be concluded 
thereby; and yet thoſe Fees may be ſo ſmall from each Per⸗ 
ſon, that it may not be wo2th while to bzing an Afton at 
Law fo2 them. And it was laid, if one refuſe to pay the 
Fee of the Doo2-Keeper, the Court ſhall commit him, and 


1 Holt 


. — 


— 


* 


Holt C. J. contra: As to your Caſe of the Box-Woney, 
je ſhall not have the Rule, if he does not pay fo2 the Bor 
and we cannot juſtify committing one koz not paying of 

fees. Surely there muſt be an oziginal legal Remedy, if 
there be a Right ; and ſure the Office of Regiſter oz Arch⸗ 
deacon is a Freehold, fo2 which an Afize will lie; and if ſo, 

a Denial of the reaſonable and uſual Fees thereof, will be 
a Diſſeiſin of his Office. And no Court has a Power of 
ſettling the Fees of its Officers, ſo as to conclude the Sub: 
jet; but thus far they may go, as to judge what are rea- 
ſonable Fees : And in a Quantum meruit by the Officer foz 
ſuch Fees, the Judge's aſffefling them reaſonable may be 
good, but not concluſive Evidence to a Jury; and ſo of a 
Table of the uſual Fees of a Court not newly erefed; and 
after it is once found reafonable by a Jury, then it may be- 
come concluſive Evidence; and ſo it has been adjudged, 
I Car. 2. between Beal and Prior, fo2 the Fees of the Re- 
giſter of the Office of Inſurance; vide Hard, -—, However, 
he thought it very pꝛoper koꝛ a Pꝛohibition, to have it ſet- 
tled judictally. „ e 5 
4 Pꝛohibition awarded. 


Chambers verſus Sir John Jennings. Hill. 1 Ann. 


Jbel in the Court of Honour, koz theſe Mozds, viz. CI.) 

1 You a Knight! You a pitiful inconſiderable Fellow! And 3 773 

a Rule was to ſhew Cauſe why there ſhould not be a Pꝛohi⸗ 125. 

bition. 0 7 | : | Vide Lutw. 

Holt C. J. doubted whether there was o2 could be any $370,095 

ſuch Court. Mo Pꝛecedent could be found of ſuch a Suit * 
7 


ko; Wozds in the Court of Honour, 1 
The Prohibition went abſolutely, „ ͤ ag 


| 1 Sid. 353. 1 Keb. 310, 316, &c. 2 Hawk. 9, 10. 
_ Galizard werſus Rigault. Mich. 1 Ann. 


[Ppiment ko; aſſaulting, beating, wounding, and endea- (12.0 
vouring to raviſh the Mike of B. the Party was con⸗ 2 Saik. 552. 


_ vitted, and afterwards the husband bzought Treſpaſs koꝛ the 5. C. Farrell. 


ſame Cauſe; and now the Party being allo libelled againſſt 


in the Spiritual Court koꝛ ſolliciting her Chaſtity, moved fo2 

a Prohibition. A Prohibition was granted; ko; it being en 
un Attempt and Sollicitation to Incontinence, coupled with * 
| 7N Foꝛce 
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58 PROHIBITION ” 
ram. 379. Foꝛte and {iolence; it poes; by reaſon of the Foxce, whick 
„ de tempozal; become a tympozal Crime in too. 5 


x Cro. 286 Holt @, J. If one commit Adultery, and the Þugbany 
2 Keb. 589. being Aﬀauit and Battery; this ſhall not hinder the Spirit: 
x Vent. 53. tual Court; fo2 it is a criminal Pꝛaceeding there, and ng 
Cro.Car.393- Indiitment lies at Common Law fo2 Adultery. 1 Roll, Abr. 


iy 295- 2 Inſt: 488. 


Term. Hill, Upon a Motion fo2 a Peohibition to a Suit in the Spiri- | 
anch. 3), $89] Court fo: Tithe Wood. . 

Holt C. J. One may pꝛeſcribe in a Non Decimando of 

(U80d, 82 plead that it is fa: Boughs, Loppings, &c. of 

: Show. 138. Timber Trees af twenty Pears ſtanding; and if that Plea 

x Sid. 63, he denied below, it is gogd Cauſe of Pzohibition ; But if 

11 they receive and traverſe it; they may try it here. It a Mo- 

dus fo2 Tithes be pleaped in the Spiritual Court, and ad. 

2 Salk. 550, Mikted, no Pꝛobibition ſhall go; but if the Queſtion be, 

55: whether Modus oz nd Modus, a P2ohibition ſhall be granted: 

All Cuſtoms are trigble at Common Law; though a bare 

Preſcription only is not ſuſticient Gzotind fo2 a Pꝛohibition, 

tinlefs it concerns a Layman, | 5 


Anonymus. Hill. 2 Ann. 


(13.) A P2ohibition lies fo2 denying a Copy of the Libel, to 
2 Selk. 553. £ A anp Eccleſiaſtical Court; fo2 the Eccleſiaſtical Courts 
are limited, and the Party ought to know whether the 
Matter be within their JurisdiXion, and how to anſwer, 
1 Roll. Rep. And when there was a Pꝛoceeding ex officio in the Eccleſi⸗ 
337- - aſtical Court, if they refuſed to give a Copy of the Articles 
3 to the Party, a Pꝛohibition ſhould go quouſque it were 
| given. But fo2 refuſing a Copy of the Libel in the 9d- 
miralty, Pzohibition lieth not; becatiſe it is not within 

the Statute. Per Holt C. J. 5 
Mod. Caf. And there is a great Diverſity between the Spiritual 
156. Court and the Caurt of Admiralty, in reſpeit to Suge: 
ſtions fo2 Pꝛohibitions; fo2 the Admiralty has Jurisditicn 
kram the Locality of the Cauſe of Action, and therekoze ke! 
a Prohibition, though they lay it to ariſe ſuper altum mare, 
yet the Party may ſuggeſt the contrary to guſt them of Ju- 
risdition. But the Jurisdifion of the Spiritual Court 1s 
in reſpe# of the Nature of the Thing, if that be Spit 
tual; as here Batrimontal, 02 Teſtamentary, &c. 


4 | Parker 


Parker beg Clerk. Mich. 3 Ann: 


\ Pariſh Clerk commence a Sult in the Spirithaj— 
A Cort n al r ureh-wirvens erg math e cn 
ney, by Chiſtoin pile to bim yearly; and now a Pꝛohfbiffon dee ca 
was moved kon; an Slggeftſon of there being n duch Ku. 1 
fork: To which it was objeted, that this ought to have 


— 


been pleaded below; and if without receiving that Plea, 
hep gend P2oreep, then waulp be the pzoper Time ot Pg. 


but Tempozal to a Parfſh Clerk; and we may grant a Man' 22, 234. 


damus to reſtoze him to his Plate; if (unjuſtly remoben; Cro Jac. 672. 
Likewiſe this Duty is founded upon a Cuſtom, and if there >= bv 


be ſuch Cuſtom, he is not without Remedp at Law by Ac: 
tion of the Cale. And though it is ſaid that the Clerk fs 
an Cccleſtaſfical Perſon, and in infertoz Ozpers, and that 
as luch, he might ſue in the Spfritual Court foz a Sti⸗ 
_ 0 Penſion; if they do not matze him a Spirityal Per: 
lon, which will be hard to do, they have not ozigtnal Jurts⸗ 
dion; and where they have not oztginal Jarſsditton, it is 


1 


never too late fo2 a Pꝛobibition. 
Gibbons verſus Biſhop of Cloyne. Hill. 4 Ann. 


Dio2 Lane and Dofo2 Floyd did this Day argue this (5. ) 
17 Caſe; and Lane held, that Uicar Generals co nomi- TÞ* Flain- 
ne had Power Inſtituere præſentatos ſine ſpeciali mandato E- — by 
piſcopali, fo2 that he may do every Thing of Juſtice and Ne: tbevicar Ge- 
cefſity; and the Patron may compel him to it, ſays Peng 
Linwood; and others may inſtitute as well as a Biſhop, fo2 would after. 
after his Deceaſe the Caltos Spriritualium may do it. The warde attack 


that Infſticu- 


Convocation made a Canon which is not binding, that ion in the 

Uicars General oꝛ Officials ſhould not inſtitute; which ſhews Spiritual 

that the Opinion was they could inſtitute; here is Jyftitu- J fc bur 

tion and Indution de facto, ſo as the Cafe cannot pꝛoperly ing ef er 10. 

be nom befoze pou: Beſides, here the Biſhop is Judex in nn. the 

propria caula, & ſi talis Judex judicaverit, tunc Judicium tale . 

eſſet irritum & inane; and ſudex in propria Cauſa is when the bited bim. 

Judge has Commodum o Incommodum by the Batter in Que. 

don; and the Queſtion here is of his own Authonty, of 

his own Gzant, and he is to have Fees by another Tnfti- 

tution, It is not denied but a Biſhop may promote a Suit 
_ in 


"Holt C. J. In 0 Cafe there is a Duty not Spirityal, , Ben a. 
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in his own Court pro reformatione morum & ſalute anime, 
being ex officio, but never when any P2ofit is to accrue tg 
o 
Floyd ſaid, that Inſtitution does not paſs to the Uicar 
without ſpecial Wozds in the Patent; ſo ſays Dinus de Re- 
gulis Juris Canon'; nay, though he ſhould ſay in the Pa⸗ 


tent, Pono te in loco meo ad faciendum operam quz ego facere 


| 0 yet this will not give him Power of Jnſtitution, 
ermocinus de officiis Eccleſiæ verbo Vicarius: So that as to 
this Point, it is very clear by all our Books, that the Ui- 
. car General, without ſpecial Authozity krom the Biſhop, 
cannot inſtitute,» The Pꝛoceedings in the Spiritual Court 
were, I take it, regular; fo2 the Plaintiff was cited coram 
me ipſo & competente in hac parte judice, ſo as the Biſhop 
might not have ſat there; and this is only the Style of the 
Court, and the Uicar and Biſhop are but one Perſon. 28 
to this contentious Jurisdifton, this is only a Uiolation 
of the Jurisdiſtion of the Court to take Offerings, and a 
Contempt of the Court; and every Court may puniſh any 
Contempt done to it. This can be no Benefit to the Bi⸗ 
ſhop, the Sequeſtration being to the Uſe of a ſubſequent In⸗ 
— and there was nothing done below after the Pꝛo⸗ 
tion. * 3 28 | 
Attozney General fo2 the Plaintiff: Ik by Jnſfitution 
Power paſſes to the Uicar General, virtute officii, then it 
cannot be reſtrained; but J think the Biſhops in Ireland 
cannot ſequeſter Livings on the Death of any Incumbent, 
fo2 by the Statute made in Ireland 28 H. 8. c. 8. it is enatted, 
that upon the Avoidance of any Parſonage, Uicarage, o: 
%Benefice, the King, out of the ÞP2ofits thereof, ſhall find 
a ſufficient and able P2ieſt to ſerve the Cure, from the 
Time of ſuch Avoidance till one be admitted and inffituted 
to the ſame; ſo that the King is to have the Livings, and 
to p2ovide one to ſerve the Cure; but otherwiſe tn England, 
fo2 by Statute 26 H. 8. c. 3. the Biſhop is to take end re⸗ 
ceive the P2ofits, and is anſwerable to the King fo? the 
ſame; F. N. B. 52. g. and ſo the Biſhop is to p2ovide fo? 
the Cure. Ik the Tithes are ſet out, and they are taken 
by a TUrong-doer, then you ſue fo2 them at Law, fo? they 
become a Lay Chattel, 2 Leo. 101. 3 Cro. 607. beſides, the 
Inherftance of the Parſon is bzought here to be tried by 
a Side⸗Mind in the Biſhop's Court, which cannot try an 
Inheritance: Then he was in above ſix. Months, therefoꝛe 
they cannot remove him but by Quare Impedit; I that qua- 
cunque via this cannot be tried in the Spiritual Court; fo 


i 


2 6 


PROHIBITION, Gr 


a 


— 


ig Hutton s Caſe. Hob. 15. 2 Roll. Rep. 6. Hinham and 
Grover's Caſe; ſo is 2 Roll. 292. pl. 1. 294. 13. fo after 
Jnſtitution you are d2iven to your Quare Impedit. Here the 
Bight ok the Gicar General is queſtioned in the Spiritual 
Court, which cannot be, fo2 that he has a Freehold. 
2 Roll. 285. 36, 8. c. 47. 6. Beſides, the Conſtrution of 
Gꝛants does not belong to that Court; 2 Brownl. 11, 12. 


2 Roll. 285. 37. Laſtly, Pere the Biſhop was both Judge 


and Party, which is not to be allowed by any Law in the 
710210, 2 Roll. 93. 11. 12 Co. 114. 8 Co. 118. 6 Hard. 
503. And the Cale here is a Queſtion in Point of Intereſt 
between the Gicar and the Biſhop. | 
Sergeant Parker fo2 the Defendant : The Judgment was 
well given; fo2 what Method is there againſt a Parſon that 
takes Oblations as Incumbent, but to ſue him in the Spi⸗ 
ritual Court, this being a Uiolation of the Epiſcopal Au- 
thozity. It is true, when he pleaded Inſtitution, then the 
Pꝛohibition was well awarded; and when by the Judgment 
of B. R. fn Ireland on the Special Uerdi#, the Court found 
there was no ſuch Thing, then ſurely the Conſultation was 
well granted. Whether the Sequeſtration in Ireland be 
good, ſurely is not now to be queſtioned, being the fre- 
quent Glage there ever ſince the Statute. And though 
the King be to nominate the Parſon, that does not 
take away the Common Law of the Church, to ſequeſter the 
Livings to the Ciſe of the nert Incumbent. Dne may be 
ſued fo2 the P2ofits of a Benefice in Time of Sequeſtra- 


tion, and no Pꝛohibition lies. 2 Roll. 293. 7. Fo? there 


can be no other Remedy fo2 the ſame. It is objeffed, that 
we ſhall not by any Side⸗Mind dꝛaw a Freehold in Queſtion 
there; but ſuppoſe a mere Layman'had given Inſtitution, 


we ſhould not be d2ziven to the Common Law, fo? this is 


no ino2e than if the now Plaintiff had pleaded an Inſtitu⸗ 
tion in the Spiritual Court, when in Truth there was 
none: Noz did they pꝛoceed below any further, until it was 
found there was no Inſtitution 02 Jndufion, and then they 
awarded a Conſultation; and this was neither a good In⸗ 
ſtitution no2 Induktion, all being coram non judice, and 
void, As to the Judex in propria cauſa, this differs from 
that Rule, fo2 that Biſhop here has no P2ofit by that Mat⸗ 
ter, fo2 this is a Citation koꝛ a Contempt, fo2 which the 
Courts of Law will not puniſh. Moor 87. 9. And all the 
Biſhops in Ireland may be held to be Parties, if it were be⸗ 
foe them, as the Biſhop of Cloyne, fo2 they all have Uicar. 
Generals. LS . x, 
e 5 7 Holt 
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Holt C. J. The Biſhop may ſue the Sequeftratoz only, 
Suppoſe a Wrong-doer takes the Dblations, the Parichio⸗ 
ner is not thereby diſcharged, no mo2e than when Feme 
Lefſo2 marries, after Leſſee, not knowing of the Marriage, 
paid the Rent to the Feme, he was fo2ced to pay the ſame 
again; 1 Lev. 6. It Jnduftton be upon an irregular Intti⸗ 
tution, then you cannot avoid it. And thereupon he asked 


D. Floyd, Whether this Inſtitution was void, oz voidable ? 


Tho anſwered, Ik the ſame be not ſpecially delegated by the 


(16.) 


lo, thall have Fees. Adjornatur. 


_ Biſhop, it is ipſo facto void, and a Nullity in itſelf, 


Powell: J have read ſome Canon Law Books, and they 
ſaid, that a Uicar General might have Power of Inſtitu⸗ 
tion, as incidental to his Office, but the Biſhop might re⸗ 
ſerve that Power to himſelf , but J doubt the Biſhop here 
is Judge and Party: Fo2 though he might ſue fo2 a Con- 
tempt, yet when he pleaded that he was Incumbent, then 
the Biſhop ſhould not pꝛoceed, fo2 then he is to conſtrue 
whether the G2ant of his UAicar be good. | 

Holt C. J. That is only like the common Caſe; fo when 
you libel fo2 Tithes, and the Defendant pleads a Modus, 
the Court below are tied up, they can go no farther : But 
when it is found here, on a P2ohibition, there is no ſuch 
Modus, then we looſe their Hands again, and they may go 
on, fo2 we grant a Conſultation. As to what is ſaid, that 


the Biſhop map fit in his own Court, and that the Gicar 


and he are but one Perſon; it is true, a Biſhop may ſit 
when he pleaſes in his own Court, but the Uicar, Chancel- 


Biſhop of Cloyne verſus Gibbons. Trin.-5 Ann. 


Ty Court were unanimouſly of Opinion to reverſe the 


Judgment in Ireland-fo2 a Conſultation, and that the 
Pꝛohibitton ſhould ſtand. HE 
Holt C. J. ſaid, The Biſhop could not cite Gibbons fo? 
taking the Money due on the Pariſhioners at the Time of 
the Sequeſtration; fo2 the Biſhop had the ſame Remedy fo? 
the Eccleſiaſtical Duties which the Incumbent ſhould have 
had, and that is againſt the Pariſhioners, who poſſibly paid 
thele Duties in their own Wrong, Ik the O2dinary ap⸗ 
points a Sequeſtratoz, and if any diſturb him, Treſpaſs 
ties; Br. Ordinary 5. This is a good Jndufton de facto, 
and ſuch Incumbent ſhall not be dzawn into the Spiritual 
Court by Reaſon of the Inſtitution. | 25 


4 Powell 
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TRE | 


Powell J. The Inſtitution ſhall not be controverted after 
Induction in the Spiritual Courts; ſo their Foundation 
here of the Biſhop is w2ong, and he ſues him as if the Se- 
queſtration was ſtill in Being, and takes no Notice of the 
Inſtitution no; Jndufion:; And it is koz retaining the 
Dues which ſhould belong to the Sequeſtratoꝛ, which ts ill, 
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fo2 the Sequeſtratoz ſhould complain. In fine, the Trial ma 
of Jndufion belongs to the Tempozal Courts. | 40 
Powis J. They would bzing the Trial of Jndufion ad 1% 
aliud examen; the Pariſhioners ſhould be ſued fo2 the Dues, 1 
and not Gibbons; but the Biſhop takes the Parſon fo2 the x88 
* Wrong-doer. | : [408 
Gold J. Accozdingly; fo2 after Inducion the Spiritual 12281 
Court cannot try it; foz that is in Truth only to try whe- [78 
ther the Induction be good, which is cognizable at Law. 5 
Judgment reverſed, | 1 
Wilmett verſus Loid. Trin. 5 Ann. 0 ; 

Ibel againſt the Defendant in the Spiritual Court at 1 ) |: 

- Worceſter, fo2 getting his Bꝛother's WUiife with Child; Prohibition 1/80 
and he pzays a P2ohibition, becauſe that he ſhould be cited gs to 89, 1 
in York, koz he went to live there a Pear bekoze he was ci⸗ our of the 1 
ted, though it was after the Woman was ſaid to be with Dioceſe. 11 
Child; and that he has a Dwelling in Yorkſhire, but com- WO 
ing to Worceſter to chuſe Parliament Men, he was ſerver 11 
wth a — | | „ 
Holt C. J. ſaid, If you appeal fo2 Want of Jurisdifion, 15 
you map ſtill have a Pꝛohtbition fo2 that, becauſe you con- 1 
tend the ſame: But ik you appeal upon the Merits, oꝛ prop- 1 
ter eravamen, though pou inſiſt on the Jurisdiffton of the 1 
Court by Pꝛoteſtation, yet this ſhall be taken fo2 an Ad⸗ 8 
miftion of the Jnrisviftion. Ik you ſue fo2 a Legacy, that 1 
is to be ſued foꝛ fn that Dioceſe where the Mill was pꝛoved. JF. 
Adjornatur. = ” 1 
Wilmett verſus Loid. Trin. 5 Ann. 1. 

S Caſe was argued by two Cipilians, Floyd faz a (18.) 1 

4 Conſultation, and Dꝛ. Lane fo2 a Prohibition. | 1 
Fioyd argued, that the Plaintiff ought not to have a 1 
Pꝛohibition, becauſe that Wilmett did not appear in Perſon 9 
and plead to the Jurisdiftion, but his Poco only ap- 1 
peared, and alledged apud acta, as they call it | J 
| = ourt 1 
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Court, (which is the ſame Thing as pleading ore tenus is 
with us,) that Wilmett lived under the Jurisdifion of the 
Archbiſhop of York; and he noted, the Moꝛds of the Cita: 
tion are, cum venerit reſponſurus, which intimates that he was 
perſonaliy to appear, and being he did not, then was he 
juſtly ſentenced fo2 Contumacy. Then this is ſuch a Crime 
as Inceſt, which was a#ed by Management, and ſuch Se. 
crecy, that it was pꝛoperly to be anſwered by the Party in 
Perſon; therefoze it being a Criminal Pꝛolecution ex off 
cio, he ſhould perſonally anſwer ; not like Cauſes between 
Party and Party, where the Party may appear, and plead 
apud acta by his P2oftoz. Then there is no Pꝛocuration 
appears to be on the Pꝛoceedings, (which is in Nature of 
a Warrant of Attozney in Law.) Nom as to what is ſaid, 
that the Dffender was cited out of his Oioceſe, againſt the 
Stat. 23 H. 8. 9. this does not appear in this Caſe, fo: 
what is befoze this Court is right, viz. that Wilmett did 
commit Inceſt in the Oioceſe of W. and you have only the 
Allegation of Hill, who does p2etend to be JP?2ofto2 fo: 
Wilmett, that he lived in the Dioceſe of York ; ſo that the 
Judge of W. had no Jurfsdifion: Here it appears that the 
Crime was done in W. this gives a good Jurisdifion prima 
facie, he was found in W. and there cited; and differs much 
krom the Caſes intended to be remedied by the Statute, 
viz. when the Party is cited into a fozeign Dioceſe; and it 
ſeems he was alſo commozant in W. | ; 
Lane ſaid, Cum venerit reſponſurus are the Moꝛds of every 
Citation, being Mozds of Courſe. Dz. Floyd knows that 
{t is the common Pꝛactice of the Pꝛerogative Court to an- 
ſwer by P2oftoz, and yet no Pꝛocuration is required; but 
if the other Side do inſiſt upon it, as they ſeldom do, then 
it is to be ſhewn. And when the Conteſt is about Admini⸗ 
ſtration committed befoze a Suffragan, the other Party, who 
would have Adminiſtration in the Pꝛerogative Court, ſays 
there are Bona notabilia ; the other Side will anſwer by his 
Þ2oo2, There are not; and the P2offozs can do therein 
as much as their Client can do. In ſome Caſes Criminal 
heretofo2e the Party was to appear in Perſon, and anſwer, 
but even then the Attozney might give in an Jfſue, and 
there Articles were exhibited to the Criminal; to which then 
he was to akſwer in ſcriptis, o2 elſe was ſentenced contuma- 
tious; but now that Courſe is laid aſide; foz firſt, the Cri- 
minal cannot, noꝛ is to pꝛove a Negative; next, this So2t of 
Pꝛoceeding was looked upon to be too like an Inquiſition; 
therefoze whoever is accuſed muſt exhibit and pꝛove 45 = 
1 4 | LICK 
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ance and Pleading in Perſon, and in ſcriptis, as they would 
have it, that could not- be, fo2 why ſhould he plead to the 
Merits, that pleads a dilatozy Plea, viz. to the Juris- 
difion. It is true what the Oofto2 ſays, that committing 
a Crime gives a Jurisdiction, but that is flagranti delicto; 
but when he leaves the Jurisdiffion, and then Pꝛoceſſes are 
to be ſerved, then the Habitation of the Criminal makes it 
ſubjet to the Jnſpeition of his pꝛoper Oꝛdinary, oz elſe they 
might pꝛoceed againſt the Woman to Sentence, and then 
certify her Condemnation to the Archbiſhop of York, who 
might ſend Wilmett to the Tribunal loci Now it appears 
by the Libel, that the Crime was committed two Years be- 
- fore the Pꝛoſecution; then Wilmett went to viſit his Mother 
02 Friends, &c. to W. and they there did cite him; there- 
fore this, not being Flagranti delicto, J think is not war- 
ranted either by Common o2 Statute Law. Fes 
Floyd ſaid, this was in Nature of an Dutlawzy. But it 
was anſwered, Such Citation could never be without ac- 
quainting his pꝛoper D2dinary. a | 
Holt C. J. took the Difference that Oz. Lane laid down, 


Man of another Dioceſe is taken Flagranti delicto, but here 
the Party goes into another Dtoceſe, and fs commozant 
there, and he comes back caſually into the Dioceſe of W. if 
that be the Caſe, then the Citation cannot be good: Foz 
ſuppoſe a Man comes caſually into the Dioceſe of London, 
and commits a Crime here, and then goes back to the Dio⸗ 
ceſe where he dwells, and then caſually comes to London 
again, J do not think he can be here cited; but if he had 
ti delicto. - 65h 5 
Powell J. Suppole Wilmett had only lived tn W. when 
this Crime was committed, and then befoze the Crime was 
found out he went to live in York, this perhaps ſhall not 
ouſt the Court of W. out of the Jurisdittion which was well 
begun there. | ol | | 
Holt C. J. contra, becauſe a Citation is in Nature of a 
Proceſs, which in its Nature cannot be of Foꝛce in another 


ing out of the Caſe. 
nice to be determined on a Motion, therefoze let a Pꝛo⸗ 


hibition go, and let Wilmett declare koꝛthwith. Jam not 
viving any Opinion, ſaid _ C. J. but J think if the Ci⸗ 


7 tatton 


that a Suffragan Court may have a Jurisdickion when a 


been cited bekoze he left London, then that would be Flagran- 


Dioceſe, But that Point was no moze inſiſted upon, be⸗ 
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titles. Here in our Caſe, though there is not an Appear: 
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Promiſe Collateral. 
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C1.) 


Carthew 


446. 
1 Salk, 3. 


tation be _ | ig, thou | my that Witmctt diy plead inkoꝛmally 
to the Jurisdifion, and alſo appealed, yet. all the — 
ings below muſt fall to the G ound. 

See Adultery, Church, Marriage. 
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Promife Collateral. 
Butcher verſus Andrews. Paſch. 10 W. 3. 


| ASE on keveral Pꝛomiſes; one was fo2 ſo much 
Honey lent by the Plaintiff unto R. A. the Defen: 
I dant's Son, at the Inſtance and Requeſt of the | 

* Defendant. 
Upon Non Aſſumpſit pleaded, there was a General Uer- 


dict fo2 the —_— and entire Oamages; and now it was 


moved in Arreſt of Judgment, that a Generak Indebitatus Aſ- 


ſumpfit would not lie againſt the Defendant upon this lend- 


ing of Honey unto his Son; and the Damages being en: 
tire made all naught; And the Court was of that Opi- 
nion. Ty | 

Sed per Holt C. J. It it had been an Indebitatus fo; fo 


much Money paid by the Plaintiff, at the Requeſt of the 
.. Defendant, unto his Son, it might have been good, fo? 


þ= © B 
6 Mod, 248, 
&c. 


then it would be the Father's Debt, and not his Son's, 
but when the Boney is lent to the Son, it is his pꝛoper 


Debt, and not the Father's, | 


Judgment was arreſted, 
Burkmire verſus Darnel. Mich. 3 Ann. 


N Caſe, the Plaintiff declared, that in Conſideration 
that at the Requeſt of the Defendant, he would let a 
certain Gelding of his out to hire to J. S. he the Defendant 
did undertake the ſaid J. S. would re-deliver him to the Plain: 
tiff; that accoꝛdingly he did let him out his Gelding, but 
that J. S. did never re⸗deliver him. At the Trial it ap 
peared upon Evidence, that the ſaid J. S. came to the Plain. 
tiff to hire a Þozſe from him, who miftruſting was unwil- 


ling to let him have his Poꝛſe; whereupon the — 
4 5 : 


Promiſe Collateral. 


>»: 


— 


tame, and deſired him to let him have it, and that he would 
undertake J. S. would re⸗deliver him ſafe. | 

and Holt C. J. donþting whether this Pꝛomiſe was not 
void by the Statute-of Frauds and Perjelries, it being not 
reduced into Writing, directed a Uerdi# fo2 the Plaintiff, 
but ſaved them the Matter ta be taken Advantage gf above. 

See che Argument of Connſel in the Book at large. 

Per Holt C. J. and Powell J. There is no ſuch Thing 
as a Contract o2 Pꝛomiſe in Law, though there be lick Er: 
p2cffion in ſome Books, =» n 


But at another Day they declared, That upon Canfe- | 


rence with the other Judges, they had great Debate, and 
great Uariety of . Opinions in this Cale; and that many 
thought it out of the Statute, fo2 this Reaſon, That the 
Doſe was let out wholly upon the Credit of the Defendant, 


that it ſhould be re-delivered; but we (fays he) of this 


Court are unanimouſly agreed, that it is within the Sta- 
tute; fo2 it is an Undertaking fo2 the Ack, and to make 


good the Default of another. And where it has been ob- 


ſeced, that if lo be the Party did not re-detiver him, the 


Plaintift had no Remedy againſt him upon the Contrast, 


but only in Trover and Converſion upon the ſubſequent 
Fort, in cafe of Demand and Refuſal, and therefg2e they 
vid not bzing him within the Meaning of the Statute ; fo2 
it is a Remedy accrewing from a Wrong after the Contra, 
but there is a May to charge him upon the oziginaf Delive- 
ry 02 Bailment, fo2 the Bailment is ſuch, as in its Mature 
required a Re⸗deliveryv; and ik Bailee will not re-deliver 
the Thing bailed, the proper and onlp adequate Remedy is 
an Aion ok Detinue againſt the Ballee. Therefoze this 
Pzomiſe ok the Defendant, that J. S. ſhould re-deliver 
the Hozſe bailed, fo2 which there lies a Remedy againſt the 
laid J. S. upon the Bailment, is a collateral Pꝛomiſe, and 
therefoze a Pꝛomiſe to anſwer fo2 the Aﬀ and Default of an- 
other, and by Conſequence within the Statute. So if two 
come to a Shop, and one of them contraits fo2 Goods, and 
the Seller does not care koz truſting him, whereupon the 
other ſays, Let him have them, and I will undertake he ſhall 
pay you; that is an Undertaking fo2 the Ac and Dekault of 
another, and within the Ack. But if the Pꝛomiſe be, 1 
— ſec you paid, or I will be your Paymaſter, it is other- 
wiſe, 1 ö 

Et per tot Cur' Uerdi# ſet aſide. 
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"PROPERTY. 
Sutton werſus Moody. Mich. 9 W. 3. 


his Cloſe, and killing, taking and carrying a: 


way certain Conies; Uerdi# was fo2 the Plain. | 


T ÞE Plaintiff declared in Treſpaſs fo2 breaking 


tiff: And it was moved in Arreſt of Judgment, 


that he could not have Pꝛoperty in Conies, which are 


ö 4 Naturæ, unleſs on a ſpecial Account, as if he have a 

arren. 
Holt C. J. A Man hath abſolute Pꝛoperty in Feris na- 

tura ſua manſuetis; he hath a qualified Pꝛoperty in Feris 
manſuetis; and a poſſeſſoꝛy P2operty in Feris: Now who: 
ever has this poſſeſſoy Pꝛoperty, which is alſo a Pꝛoper⸗ 
ty ratione privilegii, there he may declare fo2 the Thing 
killed oz taken, without ſaying that it was ſuum; fo2 he 
had P2operty therein, by Reaſon of his Cloſe in which 
it was, and may recover Damages, which he cannot do, 
except the Thing were his. Then as to Þunting, if a 
Man finds a Þare in his own Land, and kills it on 
the Land of another, it is the Pꝛoperty of the Hunter, 
and not of the Perſon on whoſe G2ound it was killed: | 
So when he ſtarts a Þare on another Man's Land, and i 
hunts it into the Land of a third Perſon, where he 
kills it, the P2operty is ſtill in the Þunter; but if he 
ſtarts a Hare in my Cloſe, and kills her there, it is 
mine; and where ſtarted in a Fozeſt, and hunted and 
killed in another Perſon's Land, the P2operty is in the 
Owner of the Fozeſt. ” | 


Quantum 
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Quantum Meruit. 
Snow ver ſus Firebraſs. Mich. 12 W. 3. 


"a Caſe, Plaintiff declared, That the Defendant, in 2 Salk. 557- 
Conſideration the Plafntiff had found him ſufficient 
Meat, Ozink, Waſhing and Lodging, fo2 divers 
Months laſt paſf, pꝛomiſed to pay him as much as he 
deſerved ; and averred that he deſerved ſo much. 
Holt C. J. It is here objeited, That the Plaintiff's De- 
claration is ſhoꝛt and uncertain, as to the Time and Mum⸗ 
ber of Months; but the Incertainty in the Length of « show. 342. 
Time, 02 Number of the Months, can do no moze Þarm 
than Incertainty as to the Things; which has often been 
adjudged not to hurt a Declaration: And it is enough to 
aver how much he deſerved. | 


Judgment fo2 the Platntiff; 


Quare Impedit. 


The Biſhop of Exeter verſus Heal. Hill. 
ä 


RROR of Judgment in Quare Impedit in C. B. Com. 235; 
where the Plaintiff declared, that he was ſeiſed X*.. ment 
of the Yano! of South-pool; to which the Advow- cates. 
ſon of the Church of South-pool in the Dioceſe of 

Exeter, being a Benefice with Cure of Souls, was appen- 

dant; and being ſo ſeiſed, and the Church being vacant, 

. belonged to him to pꝛeſent, but the Defendant diſturbed, 

: | 


The Biſhop pleads, that he claims nothing but as Oꝛ⸗ 
dinary; that Hodder fuit minus ſufficiens in literatura ſeu ca- 
pax ad locum præd. habend. and that the Biſhop, upon Era- 
mination, found him in literatura inſufficientem, & ea ra- 
tone inhabil', &c. and gave Notice thereof to the Patron; 


Qui tam, & Tam quam. 


> @ 


„ 2.3 —— 


who lapſed his Time, and therefoze by Lapſe the Biſhop 


pꝛeſented Haman. 
The PlaintiF replies, That Hodder was in Oders, and 
after other frivolous Pleadings, upon a Demurrer it was 


adjudged in C. B. againſt the Biſhop: Now, upon the Ge. 
neral Erroz aſligned, the ſole Queſtion is, Whether the 


Defendant's Plea be good. 
The Judgment was affirmed, fo2 that the Plea is un 


certain. 


2 Salk. 562. 
Co. Lit. 303. 
3 Lev. 19. 

I Lev. 190. 
1 Salk. 363. 
1 Mod. 231. 
5 Mod. 150. 
2 Salk. 629. 

1 Sid. 298. 

2 Sid. 10. 
1 Mod. 143, 
144» 

2 Show. Caſ. 
426. 

Lutw. $0, 81. 
5 Mod. 206. 
by Mod. 48. ; 
Cro. Jac.418. 
2 Vent. 182. 
3 Lev. 193. 
Raym. 389. 
2 Keb. 87, 96. 
1 Sid. 279. 
Show. 64. 
3 Lev. 133. 


3 Salk. 7. 


—_—_ 


—— ll 'Y * 
* 3 
4 „ 


Que Eſtate. 
Stilly verſus Dally. Paſch. 10 W. 3. 
1 Replevin, the Defendant avowed, and ſet fo2th that 


J. S. was poſſeſſed of a Peſſuage and fo2ty Acres of 
Land, ſetting out the Time of the Coinmencement 
of the Leaſe, and demiſed, rend2ing Rent, &c. And 


that he, being poſſeſſed of the Reverſion, died, and it came 


to his Executoz, and fo2 Rent arrear he avow'd. The 
Plaintiff demurred, and ſhew'd fo2 Cauſe, that the Avow⸗ 
ant had not ſhewn who was Leſſo2 of J. S. and fo? this it 
was held naught. | | 

Per Holt C. J. The Reaſon why the TCommencement ot 
particular Eſtates muſt be ſhew'd in Pleading, is becauſe 
they are created by Agreement aut of the pzimitive Eſtate, 
and the Court muſt judge whether the P2zimitive and Agree- 
ment be ſyffictent to pꝛoduce the particular Eſtate claimed. 


_— 


IEEE YT 4 + ih. £6. 4B. £.o So, ho ME. 6.4 _— cans 6h fihs..; OF 


Qui tam, & Tam quam. 


Holt C. J. Uled, that where a certain Penalty is 
| given by Statute to the Party 


grieved, he need not join the King in 
an Adlon Qui tam pro Domino Rege, 


&c. kor tis like a pzivate At only fo2 his Benefit : ar” 


\ 


— 


"RECOGNIZANCE err 


les ies fo2 Scandalum Magnatum ; fo2 the King is pꝛejudiced by 
that, which 1s the $20und of the Adlon; and it lieth a⸗ 
gainſt the Sheriff if one taken upon a Capias Utlagat. e⸗ Roll. Abr. 1. 
ſtape, oꝛ againſt the Reſcuer, if he be reſcued; tho the _ Rep. 


Plaintiff is not bound to bzing it in Qui tam, &c. but may 7%... 361. 
have Debt alone in his own Name. And tis to be obſer- 9 


ved, that altho' the Action is in the Tam quam, i. e. tam _ _ 
pro Domino Rege, quam pro ſeipſo, yet the Party ſhall have 
all the Damages; but in ſome Caſes, as upon the — 
of Hue and Cry, and fo2 not appearing as a Witneſs 
ing ſerved with a Subpoena, a Pan map bring either Debt 

dnl Cale; if he bꝛings Debt, he muſt ſte without the King, 
koꝛ the Debt is due only to the Party grieved; if he bring 
Ation on the Cale, he is to ſue in the Tam quam, becauſe 
the Afton being founded on the Tozt, that is to the King 

as well as the Party. 
It has been held, the King hath no Pꝛivilege in Aﬀion 
Qui tam; and that the Pꝛolecutoꝛ may be nonſutted there- 
in, &c. : 


RECOGNITZANCE. 
Hammond verſus Wood. Trin. 3 W. & M. 
1 * Conuſee of a Statute had Lands extended, 31 


/ 


and delivered to him upon a Liberate. The Co- = Salk. 563. 
nuſo2 being in Poſſeſſion continued his Poſſeſ: 
ſion; afterwards the extended Intereſt was al⸗ vide cro. 


ſigned; and the Queſtion was, whether it was alſignable? Car. 141, 105 


The Court held not. 

Holt C. J. By Return of the Extent, an Intereſt vefted Vide rareſl. 
in the Conuſee ; the End of the Liberate is to have an ac- 8 . 
tual Poſſeſſion of the Intereſt; and it muſt be taken that he 12, 44s. 


has by the Return of the Liberate ; the Sheriff returning » Sew. 281. 


thereupon Liberari feci, the Conuſee is eftopped to fay o. — 


therwiſe. Ik the Connſo2 keeps Poſſeſſion after thts Re- 4 Mod. 48. 

turn, the Conuſee's Effate is turned to a Right, Vide 1 Inſt. 

156. Lit. 129. And this is not tike the Caſe of a Moꝛtga⸗ 
$02, who continues in by Conſent of the Poztgagee. 


The 
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(2. 
Farreſl. 9. 10. 
2 Salk. 464. 


5 & 6 W. & 


NI. c. 11. 


RE CG GNIZ ANC E 


The Queen verſus Ewer. Paſch. I Ann. 


A Scire facias iſſued upon a Recognizance entered into 
with Condition that one J. S. ſhould appear to an Jn: 
dittment againſt him removed by Certiorari, and carry it 
down to Trial accozding to the late Ac of Parliament: 
and the Defendant demurred to it, fo2 that the Writ va: 
ried from the Recognizance, and that -was in a greater 
Sum than the Statute required, 7 
Holt C. J. The Recognizance varies from the Statute, 
and therefoze cannot be good by the Statute; tho' it may 
be good at Common Law: It is true, the Recognizance, 
if not accozding to the Statute, cannot make the Certio- 


rari a Superſedeas, which may not be without a Recogni- 


zance of 20l. &c. But befoze this Ac, the Judges of 
this Court had Power to take Recogntzances, which is 


nöt taken away by the Statute ; only they ſhall not be ſuch 


£3.) 
Nod. Caſes 


42, 43» 


as will make a Certiorari a Superſedeas. 
The Writ was quaſh d. | 


Chetly verſus Wood. Mich. 2 Ann. 


1 Debt on Recognizance, the Plaintiff declared, ſetting 
kozth a Recognizance acknowledged in the Court of 
C. B. befoze Sir G. T. & Sociis ſuis: And upon Nul tiel 
Record pleaded, the Reco2d was produced, being a Recog- 
nizance taken befoze My. Juſtice Nevil at his Chambers in 


Serjeants-Inn, and by him bꝛought and delivered into Court. 


1 Cro. 312. 
Hdb. 195,196. 
Alle yn 12. 


Holt C. J. As to the Uſage of declaring this Way on 
Recognizances, it is againſt Law; and the Platntiff hath 
failed of his Reco2d, fo2 the Reco2d is ſuch as tis entered 
upon the Roll, and in Pleading muſt be ſo deſcribed: In 
this Court, we enter all Recognizances as taken in Court, 
and never mention a Day certain; but in the Common 
Pleas, they make a Special Entry of the Recognizances 
taken at a Judge's Chamber, on a Day certain, ſo that 
there they bind Lands from the Caption; and in B. R. fron 
the Time of Entry: Alſo upon their Recognizances a Scire 
facias lies in either — of London 02 Middleſex ; but 
on ours in the County of Middleſex only; therefoze theſ: 
are different in Subſtante, | 


I | Per 


— 


R EG O A 613 
per Cur": Tf the Party, that removes an Jndiament by 
(Writ of Certiorari, do not enter into a Recognizance to try 
it the nert Aſſiſe 02 Term, oz the Sittings within the 
Term; the Certiorari is no Superſedeas: And Failing of 


Trying is a Foxfeiture of Recogntzance, after which they 
will not hear a Motion in Arreſt of Judgment. 


XR E C om 


| Waites verſus Briggs. Mich. 6 W. & M. C1.) 


2 Salk. 565. 


2 Saund. 2 54, | 


ſoner was committed and eſcaped; and becauſe he did , 


not ſay, prout patet per Recordum, the Defendant de- s. C. 5 Mod. 


þ Debt fo2 an Eſcape, the Plaintiff declared the Pꝛi⸗ 353. 


murred generally, but the Plaintiff had Judgment; 3g: 42 
fo the Giſt of the Action was the Eſcape, and the Com- 5 Mod. 103 


mitment only Inducement. Lutw. 332. 
1 | | 2 Salk. 298. 


The King verſus North. Hill. 8 W. > 


Holt C. J. J T is an Erro2 in the Clerks in London, upon ( 2. ) 

| a Certiorari, to return only a Tranſcript, ag = Salk 565. 
if the Recozd remained below; foz2 in C. B. tho' they do 
not return the very individual Recozd, yet the Tranſcript 
— as the Recozd; and ſo it is, in Judgment of 6 Mod. 188. 
aw. | | 


Anonymus. Trin. 11 W. 3. 


[* an Afﬀtion againſt H. Defendant pleaded the Compo: C 3: ) 


ſition AX; the Plaintiff replied Nul tiel Record. Upon 2 Salk: 566. 


the Day given to bzing in the Recozd, the Defendant 
bought in the pꝛinted Att. 3 

Holt C. J. An Ack painted by the King's Pꝛinters is al⸗ 
ways allowed good Evidence of the Ac to a Jury, but was 
never allowed to be a Reco2d yet. Get an Exemplification, ; Lev. 243- 
plead it exemplified, and then no Man can deny ft. 
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"RECOVERIES © 


Clapham werſus Wray. Mich. 12 W. 3. 


(4) Holt C. J. Þen a Pziſoner renders himſelf in Dit 

o” . W charge of Bail in a Judge's Chand 

. | 7 9 

the Courſe is to have an Entry of it in a Piece of Parch⸗ 

ment, ſigned by the Judges, which is ſent over with the 

Pꝛiſoner to the Yarſhal, and ought to be bꝛought back 

and filed in the Dffice, and is in Truth the Recozd, and 
the Entry in the Judge's Book is not very material, 


EECOVERIES. | 
| Earl of Pembroke's Caſe. Paſch. 2 W. & M. . 


iT WS Na Writ of Erro; to reverſe a Recovery, a Scire 
Carthew 111, facias was ſued out againſt the nominal Deman⸗ 


Skin. yn; vant in the Writ of Entry, 8c. upon which this 
1 Recovery was ſuffered; who was returned ſum- 
moned, and the Plaintiff aſſigned Errozs, &c. and then it 

was moved, that the Plaintiff: might be compelled to ſuc 

out a Scire facias againſt the Tertenants, as well as a- 

gainſt the Demandant; fo2 they ought not to be put out of 
Poſſeſſion, without any Warning to defend themſelves, 

and they may have a Releaſe, &c. to plead, 

Sid. 213. Holt C. J. The granting a Scire facias in theſe Caſes 
Foe e —_ againſt the Tertenants is diſcretionary in the Court, and 
Dyer 321. not ſtricti juris; but pet it hath been the conſtant Courle ok 
Co. Ent. 233: this Court to grant it: And tho' this was a very extra- 
dinary Caſe, a Scire facias was awarded againſt the Terte- |} 

nants, in Oꝛder to the Reverſal of the Recovery ; and tis 

the like Law in Erro2 to reverſe a Fine. 


Lacey verſus Williams. Trin. 11 W. 3. 


(2.3 Eg: of a Judgment in Ejetment in C. B. wherein a 
2 Salk. 568, I, Special Uerdit was found, that a Writ of Ent“ 
Carthew 432. WAS bzought againft Miles Corbet, upon the * 


"RECOVERIES on 


which he appeared, and the Demandant counted againſt 
him ; that he vouched Lacey the Tenant in Tail, and a 
Summons ad warrantizandum ifſted; but after the Teſte, 
and befoze the Return of that TUrit, Lacey conveyen to - 
Corbet by Leaſe and Releaſe fo2 Life; and at the Return 
ok the Summons, Lacey Tenant in Tail appeared and en- 
tered into the Warranty, and vouched over the common 
Uouchee, and ſo a common Recovery was had. This Re- 
 covery being held good in the Court of C. B. Jt was here 
- inſiſted in Erroꝛ, that Miles Corbet was not Tenant to the 
Przcipe at the Time of the Grit ok Entry; and therefoze 
Holt C. J. If the Tenant to the Præcipe gains a Free- 
hold befoze Judgment, it is ſufficient, fo2 it cannot be ſaid 
to be a Recovery againſt him that had nothing; Here a = Inf. 102, 
Writ may be made good by a ſubſequent Purchaſe, and ſo c 
may a Uoucher; and 'tis not enough in a Counterplea of 2 Lev. 29. 
Coucher 02 Non-tenure, to.ſay, he had nothing in the dure. 455 
Lands at the Time, without adding nec unquam poſtea : 263 
And this is the moze reaſonable, becauſe the Oemandant | 
may have good Cauſe of Aﬀton, tho the Tenant have not 
the Land; fo2 'tis not his being Tenant to the Præcipe, 
but the Demandant's having a Right to the Lands, that 
is the Foundation and Cauſe ok Action; and therekoze tis 
ſufficient in Law, if the Tenant have the Land to render 
at any Time befoze Judgment. And the Chief Juſtice ſaid, 
that a Reverſion expeckant is barred by a Common Reco- 
very; and yet the Recompence cannot ertend to that, 
which he ſaid was a bold Advance in Favour of Tommon 
Recoveries, 1 
The Judgment was affirmed. 


Machil verſus Clerk. Trin. 1 Ann. 


DE Caſe upon a Writ of Erroꝛ, on a Judgment given C 3: ) 

in the Common Pleas, appeared to be this; Tenant fn _ 
Tail in Conſideration ok a Marriage of his Son, Cove- 26; 2. 
nants to ſtand ſeiſed of Lands to the Uſe of hingſelf fo2 Life, 
Remainder to John his Son, and the peirs Male of his 
Body by his intended Wife, with ſeveral Remainders 
over; and after he ſuffers a Recovery, in which he himſelf 
is Tenant to the Præcipe, and vouches over the Common 
Uouchee, which Recovery was to other Uſes than thoſe 
mentioned by the Covenant: Whereupon the Queſtion. 

| N was, 
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RECOVERIES”. 


was, Whether the Tenant in Tail, notwithſtanding the 
Covenant to ſtand ſeiſed, continued ſeiſed in Tall, fo2 
then the Recovery was good; otherwiſe it could not be 
good in this Caſe, he coming in as Tenant to the prz- 
cipe? And it was objeſted, That the Eſtate⸗tail was altered 


by the Covenant to ſtand ſeiſed, and fo the Recovery vold 


Holt C. J. It is the Opinion of this Court; that if Te. 
nant in Tail by Covenant to ſtand ſeiſed, oz by Leaſe and 
Releaſe, oz Bargain and Sale, conveys to another and 


his Heirs, he has a baſe Fee, not determined by the Death 


1 Inſt. 18. 
10 Rep. 95. 
3 Rep. 84. 


of Tenant in Tail, but continuing in the Covenantee oz 
Releſſee, &c. till the Jſſue in Tail make an afual Entry: 
Foz befoze the Statute de Donis the Tenant in Tail had 
an Eſtate of Inheritance in him, which was called a con: 
ditional Fee⸗ſimple; and that Statute does not alter the 
Nature of the Eſtate, ſo as to make it not an Inheritance, 


but only fires it that there ſhall be no Alienation to diſinhe⸗ 


rit the Iſſue in Tail; yet ſo as a baſe Fee may be made of 
it, fo2 which ſee the firſt Inſtitute: And therekoze, as he 
might befoze the Statute, ſo he may do ſince; fo2 the Sta- 


Litt Sed. 612. tute only makes it voldable. The Tenant in Tail has the 


3 Lev. 306. 
2 Lev. 75. 
213, 225- 
1 Vent. 372. 
1 Mod. 98, 
121, 159. 
2 Mod. 207. 


whole Eſtate, and why ſhould not he by Bargain and Sale, 
Leaſe and Releaſe, o; Covenant to ftand ſeiſed, be able to 
deveſt himſelf of the Whole, and put it in the Bargainee ? 
Foz the Power of Diſpoſing is an Incident inſeparable to 
his Eſtate; and ſo is Seymour's Caſe in Point, where Te: 
nant in Tail bargained and ſold to another and his Þeirs, 
it was held that the Bargainee had a deſcendible Eſtate ; 
Tis true, that a Bargain and Sale by a Tenant in Tail, 
to one and his Þeirs, does not wozk a Diſcontinuance ; 
but the Eſtate paſſing by it doth not determine till Entry 
of the Iſſue. And where Littleton ſays, he cannot diſpoſe 
of moze than fo2 his Life, that is, he cannot do it to bar 
his Jfſue; but he may convey the Eſtate that it ſhall conti- 
nue longer, if his Jfſue will not avoid it: And the Caſe 
of Fines in Coke's Third Report ſays, that -if Tenant in 
Tail be of a Rent o2 Advowſon, and he grants the ſame to 
one and his Þeirs, tho he dies, the Rent oz Eſtate in the 
Advowſon fs not thereby determined, but at the Elefion of 
the Iſſue in Tail; and if the Alienation be with Warranty, 
and the Iſſue bꝛing Formedon, and then the Alience pleads 
a Warranty with Aﬀets in Bar, he ſhall be barred by Rea- 
ſon thereof; ſo that till A# be done by the Iſſue in Tail to 


determine it, the Alienation continues. And this is — 
— »& | | | fret 
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fo Years made by Tenant in Tail, not wartanted by the 
Statute of 32 Hen. 8. ſich Leaſe is not void by the Death 


of Tenant in Tail, the Iſſue muſt enter to avoid it; and if 
he does not, but accepts the Rent, he is bound by the 


Leaſe, which ſhews it was not determined by the Tenant 


in Tail's Death; fo2 if it were, no lüblequent Acceptance 


of the Rent would help it: Another Inſtance comes home 


to the Caſe in Queſtion; and that is the Cale of an Er- 


change; the Eſtates given muſt be equal, as an Eftate fo2 
Life ko? another Eſtate fo2 Life; an Eſtate in Fee fo2 an 
Eſtate in Fee, that is, each Party taking muſt take an 
Eſtate of equal Extent; pet if Tenant in Tail and Tenant 


in Fee make an Exchange; they both have Fee-ſimple, and 
that without Livery; fo2 this is notwithſtanding a good 


Erchange, and a Fee⸗ſimple paſſes from the Tenant in 
Tail, and ſhall continue 'till avoided by the Jſſue; and here 


he is not put to his Action to avoid it; then the Exchange ; 1 
CIV, * 


iſe f Hob 319, 
voided by his Ilſue, otherwiſe it could not be good: There: 3 


muſt have this Effect; that it palſes a baſe Fee, until ſo a⸗ 


fo where Tenant in Tail bargains and ſells, leaſes and 
releaſes, 02 covenants to ſtand ſeiſed to Uifes in Fee, ſuch 
Conveyance ſhall paſs a baſe Fee; which ſhall continue till 


determined by the Iſſue in Tail; and the Eſtate-tail in 
this Caſe ts not in Abeyance, but in the Aliences, fo2 the 
Law puts nothing in Abeyance but ok Neceſflity. But not- 


withſtanding all theſe Cafes; which ſhew that Tenant in 
Tail may make a Conveyance of the Eſtate in his Life, 


that ſhall be good and binding of the Eftate-tafl, till it is 
avoided by the Iſſue; yet any Conveyance he makes to 


commence after his Death, ſhall be void, if by Poſſibility 
it may not take Effet during his Life: And the Eſtate 
by this Covenant here, is to begin from and after the 
Death of the Tenant in Tail. As fo2 what concerns 
the Caſe in Queſtion; J ſhall make this Difference: Jf 


Tenant in Tail makes a future Leaſe ko: Years; which 


may poſſibly commence during the Life of Tenant in Tail; 


it is not vold, but voidable as to the Iſſue: But if it be a Dyer 279. 
Leaſe to commence after the Death of Tenant in Tall; 2,00 £5 
tis meerly void, by the very Creation of it; koz it is not Rep. 52. 
ta cammence 'till the Title of the Iſſue in Tail commences, - 


and that is an elder Title concurring with it. So in Co- 
venant, ik one covenants to ſtand ſeiſed to the Uſe of A. 
and his Þeirs, o2 to the Uſe of A. fo2 Life, Remainder to 
B. in Fee, the Covenant is not 8 but puts the 9 

— i tai 


great Queſtion; if you conſider the common Caſe of a Leaſe 


1 Inſt. 51, 
332. ; 
1 Leon. 110. 
1 And. 191, 


339. 
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tail out of the Covenantoz : Though if Tenant in Taj 
covenant to ſtand ſeiſed to the Uſe of A. and his beirs ae. 
ter his Death, tis void. And lo it is in this Caſe, Te. 
nant in Tail covenants to ſtand ſeiſed to the ſe of himlelt 

ko Life, Remainder to J. S. and his Þeirs; fox the Re. 
mainder is to take Effeit after his Death, when by his 
Death the Title of the Iſſue will commence, which is par: 
amount the Conveyance, i. e. per formam Doni: And the 
Covenant as to the Eſtate fo2 Life to Himſelf is void in 
this Caſe, becauſe here is no Tranſmutation of Poſſeſton . 
ſuch Covenant is in no Caſe good only in Reſpet of the 
Bemalnders; and ſince the Remainders are void, the Co⸗ 
venant and the firſt Eſtate are likewiſe void. Ik one Co- 
| venants to ſtand ſeiſed to his own dle in Tail, it will be 
iÞ | good; and Tenant in Tail has an Eſtate out of which he 

= may carve other Eſtates, pꝛovided he doth it out of the E⸗ 

| - Fate in himſelf, ſo as to make it rightful in its Creation: 

But to make ſuch Eſtate take Effet upon the Poſſeflion ok 

the Iſſue, whoſe Title is paramount, would be to make an 

Eſtate take by Wrong the very Minute it has its Crea⸗ 

tion. Therefoze fo2 theſe Reaſons J hold, that the pꝛe⸗ 

ſent Conveyance has made no Alteration in the Effate-tail, 
but the Recovery by Tenant in Tail is well ſuffered, 
The Court affirmed the Judgment. 


Page werſus Hayward. Trin. 3 Ann. 


(4. IN this Caſe of a Recovery had of Lands deviſed in 
F<. +572 1 Tail by Will, the Devilees and ſeveral others Stran- 
8 . gers were all vouched jointly, and they vouched over the 
. common Gouchee: To which divers Objedions were made. 

[ By Holt C. J. As Common Recoveries are of great 

Ciſe in the Law, tis neceſſary to ſpeak particularly of 

them: And here, if the Tenant to the Præcipe vouches 

Tenant in Tail in Poſſeſſion, and him in Remainder joint⸗ 

lp, and they jointly vouch over the common Uouchee, this 

Is good; not but that it would be moze regular, to vouch 

ſeverally, that the Recovery in Ualue may not be joint, but 

enure ſeverally; yet the other Way is good. To explain 

FRY this, if an adverſary Aﬀion is bzought againſt ſeveral, and 

3 Rep. 6. one hath the Tenancy of the Land, it is well enough; and 

20 E. z. 10. ik he would plead that he is ſole Tenant, and traverſe that 

2 E. 3.8. the others have any Thing, the Demandant may admit 


wH.6-14- that, and p2oceed as ta him, and the Writ ſhall abate ont 
RaRt. 276. 6 | = fo! 
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fo2 the Reit; alſo the others may diſclaim: And as Joining 1 Vent. 233. 
a Stranger with a Tenant does no hurt; fo ſuch a Joining Nr dl 
with a Uouchee doth not; fo2 he is but in loco Tenentis, a 1 Leon. 283. 
Tenant by the Warranty, A Tenant in Tail makes a 3 Nod. 20. 
Tenant to the Præcipe, and he vouches a Stranger, and 
the Stranger vouches Tenant in Tail, and he the common 
Gouchee, that is good; koz his being a Stranger is not 
material, becanſe in Judgment of Law he fs become Te⸗ 
nant by the Coucher to the Præcipe, and a Releaſe to him 
will be good, alſo the Uoucher, tho' there be no real Mar⸗ 
ranty, the Recovery in Ualue being the ſame, but the Ad⸗ 
mittance of Tenant in Tail has made it real. At Com- 
mon Law, if a Stranger was vouched, the Demandant 
could not counterplead it ; but by the Statute of Weſtm: 1. 
he may, if he be abſent, counterplead the Uoucher, viz. 
That the Uoucher and his Anceſtozs, never had any Thing 
in the Land; not if he be p2eſent : Jt is enough that Te- 
nant in Tail comes in and owns'a Warranty ; and in any 
action againſt the Tenant in Tall who has ſuch Warranty, 
if he makes a Feoffinent in Fee, o2 has levied a Fine with 
Warranty, and the Feoffee o: Conuſee vouch the Tenant 
in Tail, he may make uſe of his Warranty, and yet he was 
not ſeiſed of the Eſtate⸗tail; but in that Caſe he may de⸗ 
reign the Warranty, and then he recovers in Recompence 
of his Effate-tail; and when ever Tenant in Tall comes « 1o6: 385. 
in as Uouchee, he is in P2ivity of all Eſtates he ever had, 
and conſequently may dereign the Warranty, i. e. pꝛobe and 
recover the fame, | TO. 
| See Uſes, | 


RELEASE. 


_ Ayliff verſus Scrimſhire. Trin. 1 W. & M. 
\ Ction of Debt was bzought on a Bond; the De. Ct.) 
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fendant pleads a Letter of Licence to go abꝛoad : bow 45 
_ fox ſeven Pears, and Covenant not to ſte him, 
: and if the Plaintiff did that he ſhould be diſchar- 
ged and releaſed of the Debt: Upon a Demutrer, it was 
inſiſted, that it was only Covenant, and the U02d Releaſe 
here amounts to no moze. Holt 
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2 Roll. Abr. 
839. 
3 Cro. 352. 


(2.) 
3 Mod. 277, 
279- 
3 Lev. 273. 


2 Roll. Abr. 


409. 
Cro. Eliz. 6. 
i Vent. 435+ 
1 Ley. 272. 


Holt C. J. Ik it had been a Covenant perpetual, that 
is an abſolute Releaſe; but where it is a Covenant not to 


ſue within a particular Time, that is no Releaſe; and vou 


* 


muſt take your Remedy upon the Covenant. 
Judgment fo2 the Plaintiff; . 


Cole verſus Knight, Hill. 2 W. & M. 


| | PDNM a Seire facias on a Judgment foz a conſider: 
able Debt, the Defendant and his Wife pleaded a 


Releaſe from one of the Plaintiffs, who was an Erecutoz, 


by which he acknowledged to have received of them, as 
Executozs of the Left Will and Teſtament of J. L. the 
Sum of 51. being a Legacy given to him by L. And then 
in general Moꝛds he releaſed the Oefendant of the Lega⸗ 
cy, and of all Ations, Suits and Demands, which he had 
might o2 could have fo2 any Matter 02 Thing whatſoever. 
To this Plea the Plaintiff demurred; and the Queſtion 
was, Whether the Keleaſe was a good Bar oz not? It 
was argued to be no Bar, fo? it being given upon the Re- 
ceipt of the Legacy, is tied to that only, and fhall not be 


taken to releaſe any other Thing. 


Holt C. J. and Cur': Jt would be a great Strain, to 
make general Wozds which are p2operly applicable to 
Things that a Yan hath in his own Right, to extend to 
Things which he hath as Executo2 : It was never the Jn- 
tent of the Party to releaſe moze than the Legacy of 5 1. 
and thercfoze the Mozds which follow, ſhall be conſtrued 
accoꝛding to ſuch Intention at the Time of making the Re- 
leaſe, and be tied up by the fozegoing Moꝛds, and then no- 
thing will be diſcharged but the Legacy, Here if this Le- 
gacy had not been releaſed by particular Mozds, it would 
not have been diſcharged by a Releaſe of all Afﬀions and 


Demands whatſoever ; therekoze tis unreaſonable, and 


great Jnconvenience would enſue, if theſe general Mozds 
ſhould have a Conſfruffion to releaſe any Thing beſides 
this Legacy. The Mozds in this Caſe are not of that Ct: 
tent, as to releaſe Actions as an Executoz; fo2 tis a Be. 


 .leafe which goeth to the Right: And in a Caſe where d 
Perſon releaſed all which he had in his own Right, ther! 


was a Bond wherein. his Name was uſed in Truſt fo! 


another; and afterwards he bzought an Adion of Debt ur 


on the Bond and recovered, tho' the Releaſe was pleaded; 
fo2 it was held not to diſcharge that Bond, 
Judgment was given fo2 the Plaintiff, {7 08 
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Holt C. J. Ik upon a general Releaſe, the Reſeaſce Paſch.r2w.. 
give the Releaſo2 a Bill of Exchange, Note, &cc. bearing Sales W. 3. 
eben Date with the Releaſe, the Releaſe ſhall not dif: **”” 


charge them. - 


7 opham werſus Tollier. Trin. 1 Ann. 


The Dekendant being an Adminiffratoz, in Debt on (3. 
a Bond, pleaded a Releaſe, whereby the Plaintiff * . 575: 

reciting there were divers Controverſies between the De⸗ 
fendant and him, about a Legacy and the Right of Admi- 
niſtration, releaſes to the Oefendant all his Right, Ti⸗ 
tle, Intereſt and Demand in the Perſonal Eſtate of the 
Inteſtate. 8 a 

Holt C. J. This is no Plea to the Action; there is a 
Difference between a Releaſe of all Demands to the Per⸗ 
ſon of the Adminiſtratoz, and to the Perſonal Eſtate, as it 
is here; fo2 the Bond is not any Right oz Demand to the Ce Fl. 5, 
Perſonal Eſtate, till Judgment and Execution ſued out Lucy. 249. 


| Shortridge verſus Lamplough. Mich. 1 Ann, 


Nan Aﬀtion of Covenant, bꝛought by the Aſſignee of a (4. 
Beverſion of Land, the Caſe was this; A: ſeiſed of the e Ny 
Reverſion of the Lands which were leaſed to another, did 
bargain and ſell the ſame to B. fo2 a Pear, in Conſidera- 
tion of five Shillings in Hand paid; and after releaſed all 
his Right, Title and Jntereſt in the Reverſion to B. and 
his Heirs, but did not ſhew that there was any Conſidera- 
tion fo2 the Releaſe, oꝛ any expꝛeſs Uſes thereon limited: 
Ind therefoze it was ſaid by the Defendant, that the Re- 
leaſe ſhould have enured to the Uſe of the Releſſo2; and by 
Conſequence the Plaintiff hath no Title to the Reverſion, 
102 to this Action. 7 2 
The Plaintiff had Judgment in C. B. and now on a Mrit 
of Erroz, it was urged fo2 the Plaintiff in Erroz, that if a 
Han make a Feoffment in Fee to another and his Heirs ge- 
ifrally, without any Declaration of Uſe oz Conſideration, 
it ſhall, be to the Ale of the Feoffo2; ſo of a Fine oz Reco- 
very, and all other Conveyances: Jn Anſwer to this it 
was agreed, that in all So2ts of 828 ik there - 
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Dyer 146. not a Confideration o2 Uſe expzeſſed, oz neceſſarily implied, 

Erd, lac. zoo. the Ae hall remain in the Convepancer, and dꝛaw back 

Inſt. 273. the Eſtate to it. But if there be but a Penny paid by 
Him, to whom the Conveyance is made, it will raiſe the 

Ciſe to him, without any Declaration; fo2 there can be n 

Reaſon why a Man ſhould give even the leaſt Sum of ho. 

ney to another, to make a Conveyance of his Eftate, with 

Intent to have it back again to Himſelf: And in a Re: 

leaſe to the Leſſee in Poſſeſſion, what paſſes is by Wap of 

Inlargement of his Eſtate, 8c. ET e 4 

Holt C. J. Though there be no Conſideration o2 Tiſe #4 

expꝛeſſed, yet it does not follow, that it is to the Uſe of 

the Feoffo2; becauſe that is Matter of Fat ertrinſecal to 

the Deed: Ik ſince the Statute of Quia emptores terrarum, 

18 Ed. 1. a Feoffment were made by Deed, without Con: 

ſideration oꝛ Uſe declared in the Deed; the Uſe might be 

declared by Parol, till the Statute of Frauds and Perjuries, 

and even ſince that af, it may be declared by Writing on⸗ 

ly without Seal. Now fo2 us to conſtrue a Deed to be to 

the Uſe of the Releſſoz, when it may be to the Uſe of the 

Beleſſee, fo2 any Thing that appears, would be very odd: 
therefoze we ſhall intend it to be to the Uſe of the Re- | 
leſſee, if no mo2e appear, and if the contrary be not ſhewn 
on the other Side by Averment; and the Authozity in Coke 
upon Littleton does not contradif# this: Beſides, if it be 
not taken to be to the Ge of the Releſſee, this Convey⸗ 
-ance cannot be of any Uſe at all; and it cannot be thought, 
that one would be at the Trouble and Charge of any of 
theſe Conveyances, to be ſeiſed juſt in the ſame Manner as 

he was befoze, and of the very ſame Eſtate. And Powel J. 
ſatd, if a Leaſe be made fo2 twenty Years, and a Releaſe 
thereupon without Conſideration oz limiting of any Ales, 
ſure it cannot be intended to be to the Uſe of the Leſſo2; 

_ fo2 the very extinguiſhing the Eſtate of the Leſſee is a good 
Conſideration : But the Chief Juſtice and he both held, 
that if there were a particular Uſe limited on the Releaſe, 

the Reſt would reſult back. 5 

1 Judgment affirmgp. | 
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R E MAIN D E RS. 
Thompſon verſus Leech. Hill. 3 W. & M. 


to his firſt, ſecond and third Sons, &c. Remainder 3 { ray 30%. 
to another in Tail, Remainder to the right Heirs of 2 Salk. . 
the Deviſoz. 1 
Holt C. J. held, that where there is a Tenant koz Life, 
with a contingent "Remainder, and ſuch Tenant makes a 
feoffment in Fee upon Condition; if the Contingency 
happens befoze the Condition is bꝛoken, the Remainder is 
fo2 ever deſtroyed, becauſe there muſt be a particular Effate 
in Being, oꝛ a preſent Right of Entry when it happens: 
But in Caſe the Tenant fo2 Life enters foꝛ Beach of the 
Condition befo2e the Contingency happens, then the con- 
tingent Remainder is revived and map veſt. And where | ven. zos. 
there is Tenant fo2 Life, with a contingent Reinainder to n Roll. Rep. 
J. S. and then the Tenant fo? Life is diffeifev, and after un. 382. 
that a Deſcent and five Years is caſt; now in this Caſe the > vent. 159. 
contingent Remainder is gone, fo? there is nothing left to 3 +>. 177. 
ſuppozt it, the Right of Entry being turned into a Right 
: —.— Tho' befoze the Deſcent, Kight of Entry was 
ufficient, 


By Holt C. J. If a Leaſe be made to A. fo? Life, 3 Re- Paſch. 5 W. 
mainder to the right Þeirs of B. this is a good Remainder _ M. 
ik B. dies bekoze A. becauſe ot the particular Eſtate to ſup⸗- 35“ 
pozt it: But if A. dies in the Life of B. the Remainder is 
void, fo2 there is no Perſon to take it, and no particular 
Eftate fo2 upporting the Remainder. 


F. this Cafe of a Deviſe to one fo2 Life, Remainder (i. ) 


Aube verſus Stroud. Trin. 5 Ann. 
= ſus Scroud. ee, 255 WM AE 
Jement fo2 the Manoz of Bradfort in the County of 3 
Somerſet ; on the Demiſe of Sir Francis Windham ; on dcn ee 
2 Special Uerdi# the Caſe was, A. was ſeiſed in Fee, a- dend, ch 
mong other Lands, of the Lands in Queftion, and be- »ever id 
ing ſo leiſed did, by Leaſe and Releaſe, convey the ſame in — 


ariſe by the — of Lords, it being made to raiſe Portions for e, Children. 


the 


8 Gora 
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REMAIN D E RS. : 
the Pear 1683. to Colonel Stroud and his Þeirs, to the cice | 
of himſelf and his Wife R. fo2 Life, Remainder to the firg 
2D, 3D, 4th, 5th, 8c. Sons in Tail; and fo2 Dekault of 
ſuch Iſſue, and in Caſe the ſaid A. ſhould die, o; be dead 
without Iſſue Male of bis Body of the ſaid R. to be boꝛn 
02 in Ventre ſa mere at the Time of his Death, and thajj 
leave one o2 moze Daughters of his Body, on the Body cf 
the ſaid R. begotten, o2 in Ventre ſa mere at the Time: 
then to the Ale and Behoof of the ſaid Colonel Stroud, and 
his Executozs, fo2 500 Pears, to raiſe Poztions fo? his 
ſaid Daughters. They find that there was a Remainder li⸗ 
mited to the Adminiſtrato2 of the Leikoz of the Plaintif, 
and that A. had Iſſue two Sons, B. and C. and that k. 
died in the Life of his Father without Iſſue, then the Fa: 
ther died, then C. died without Iſſue, then R. the Feme 
dies; Sir Francis Windham enters, and demiſes to the 
Plaintiff, on whom the Defendant enters as Executoz to 
Colonel Stroud; & ſi, &c. Now the ſole Queſtion was, 
Whether this Term ſhould now begin; and the Court 
ſeem'd pꝛetty clear, that this Term was to begin upon 


Condition pꝛecedent, viz. upon the Death of A. without Iſſue 


Male living, oz in Ventre ſa mere on the Body of the Wife 


at the Time of his Death; and that in as much as A. had 


. a Son at the Time of his Death, the Term could not then 


commence; and the Moꝛds do very clearly ſhew, that there 
was a Contingency that was to happen; otherwiſe that 
Term could never commence; and tho' there is a great 
Deal of Equity fo2 the Daughters to recover their Jo?: 


tions, yet theſe Mozds are fo clear and expꝛels, that there 


is no Room fo? a Conſtrucion in their Favour ; but how: 


ever, if they on the other Side have a Mind to argue it 


again, we will not deny to hear them, but we ſhall hardly 
delay giving our Judgment this Term, that the Plaintiff 


may have Poſſeſſion: The Caſe of Goodier and Clerk, 


1 Lev. 23. was cited; and - on 

Holt C. J. ſaid, that Caſe is ill repozted there, and that 
the Caſe is thus in his Notes: There was a Leaſe fo? 
500 Pears made, fo2 raiſing of Poztions fo2 Daughters, 
to begin after the Death of Baron and Feme without Ifſue 
Male; and then by another Deed an Eſtate in ſpecial Till 
Male was given to Baron and Feme, and both theſe ſep? 


rate Deeds were made by the ſame Perſon ; and there were 


two Pꝛincipal Queſtfons : Firſt, Whether this Term be 


good in Point of Creation; and the Court held. it good, 


and particularly Windham and Twiſden; which J 3 
N I N > | agree 


. 


RENT C H ARGE. 625 
agree unto : The ſecond Queſtion was, Mhether the ſame 
was barred by a Recovery ſuffered by the Tenants in Tail, 
and reſolved unanimouſly, that it was not, being created 
by another Deed pꝛecedent to the Entail, and not expec- 
tant upon it; it was alſo agreed, as Levinz has it, if the 
Iſſue die without Illue, the Term ſhould begin; but theſe 
mae _ there reſtrained to any Time, as they are 
in this Cale. | | 
— J. agrees the Caſe of Goodier and Clerk, which 
he remembers well, becauſe twas remarkable, that a Te- 
nant in Tail could not bar Eſtates which were to begin 
after the Intail ended, which was thought very miſchie- 
vous; fo2 by that Means a Tenant in Tail might deceive 
a Purchaſo2, which J ſhould doubt of; but J ſhould take 
the Leaſe there to be good in Point of Creation; and ſa 
the Court there held e. 
Pz. Eyre held, That this Remainder, whereby the Leſſo2 
of the Plaintiff claimed, was alſo contingent, becauſe it 
did depend upon the Term fo2 Years, which was contin- 
gent; but the Court contra; fo? tis no moze than if J make 
\ a Leaſe fo2 Life to B. Remainder fo2 Years in Contingen- 
ty, Remainder over; Tenant fo2 Life dies befoze the Con⸗ 
tingency happens, ſurely the Rematnder over ſhalt take, 
tis a Thing done every Day in all Settlements; ſo they 
would not ſuffer that Point to be argued, and held the 
other Point to be pꝛetty clear, which was ſpoke unto the 
laſt Time they gave Judgment; fo2 the Plaintiff recover'd - 
on the firſt Point in Domo procerum, Mercurii, 5 Feb. 
1706. ED | | 


Remittitur. Uide Abatement. 


ä td A 


RENT- CHARGE. 
Hannam verſus Redman. Mich. W. 3. 


'Here Lands are charged with a Rent-charge, ; Sal. 109. 
and the Owner makes a Leaſe thereof, by 


bbhich he covenants with the Leſſee to ſave him 

| _ harmleſs, &c. It afterwards the Leſſee pays 
the Rent to the Gzantee of the . voluntarily 
7 | | and 
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(1.) 
2 Salk. 581, 


383. 


Reg. 79. 
Keil. 71. 

F. N. B. 74. 
$ Show. 218. 


and without Compulſion, ſuch Payment is in his own 
Urong, and he muft pay it again to the Leſſoz : But in 
Caſe the Leſſee is diſtrained fo2 the Rent-charge, and his 
Goods are thereupon taken, this is a Bzeach of the Cove⸗ 
nant entered into by the Lefſoz, and tis not befoze. and 
here the Leſſee muſt thew how he was compelled to pay the 
11 Cx alledge generally his being obliged to do it. per 
Olt + I's | 


2 — . FS = 2 — — — 
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REPLEV IN. 
| Moor werſus Warts. Mich. 12 W. 3. 


| ÞE Defendant being in Cuſtody by Uirtue of a 
__  Capias in Withernam, upon a Homine Replegian- 
do, wherein an Inquiſition by the Sheriff found 
the Party was eloigned, 8c. Þe bzought an Ha- 
beas Corpus, and moved to be bailed. 5 
Holt C. J. A Homine Replegiando does not differ from 
a common Replevin de Averiis; and in Replevin, after an 
Elongata and Withernam, if the Defendant pleads Non cc- 


pit, he ſhall have his Cattle again, and even a Capias in 


Withernam againſt the Plaintiff foꝛ them: So it is if the 
Defendant claims a Pꝛoperty; fo2 ſince the Taking o 
Pꝛoperty is in Queſtion, the Law deems it reaſonable that 
the Defendant ſhould have his Goods again during the 
Diſpute: And by the ſame Reaſon in a Homine Replegiando 
the Defendant, upon Pleading Non Cepit, ſhall be teſtoꝛed 
to his Liberty; and the Withernam is no Execution, fo! 
that cannot be befoze Judgment, Ce Sq 
It was reſolved in this Caſe, that in a Replevin the O. 
riginal gives no Day, fo2 that is Viconteil ; and fo is the 
Alias, but the Pluries is returnable here; and tho' there be 
no Summons no2 Attachment in the Writ, yet the Day of 


the Return is a Day to the Parties to appear, and the Ct: 


try is, that the Defendant attachiatus eſt ad reſpondend. de 
placito quare cepit, &c. And virtually and in Conſequence 
of Law it is ſo, altho' in Truth there was not actually an 
Attachment, he being bound to appear upon the Peril ot 
5s I WES 


Wither⸗ 


* 


8 and tho the Praintite 1 be abſent, he may make 
an Attozney, &c. 


Croſs _ Billon. Hill 1 Ati 


TA Replevin fo? taking the Plaintiff's Mare in a certain . , 2.) 
1 Place, called the King's Highway; the Defendant ac- 2 — 
knowledges the Taking Damage-feſant; in a certain Plate 
called the Queen's Highway, as Bailiff to the Lo2d I. 
whoſe Freehold the Place where is, and traverſes that he 
took the ſain Mare in the Place called, Kc. 
Holt C. J. The Defendant is both Adtoꝛ and Defendant 
in a Replevin; as Defendant, he may abate the Plain⸗ 
tif's Writ; and that would be vain fo2 him to do, if he 
could not have a Return; therefoze he muſt pꝛoceed from 


his Plea in Abatement to make Conuſance, fo2 his Aﬀton : Koji. Abr. 


being a Claim of Right to diſtrain, he ought to make T1- 4p 


tle to it againſt the Plaintiff in Replevin, who claims Pzo- : Fer. IP 


perty in the Oiſtreſs : Yet this Rule ſhould be explained, 3 Oro. 896. 
viz. Tf the Defendant in the Replevin claim P2operty in him- 2 <*: 515. 


1 Cro. 572. 


ſelf, then he ſhall have Return without Conuſance fo becauſe j Mod: 248. 


his Plea deſtroys the Plaintiff's Title : And if he lays 
Pꝛoperty in a Stranger, and make ho Conuſance, ik that 
Matter be admitted by the Plaintiff, there Call be a Re- 
turn without any Conuſance, fo2 in that Caſe, by the Admit⸗ 
tance, the Plaintiff's P2operty is deſtroy d: But in all 
Pleas that do not ſhew the Pꝛoperty out of the Plaintiff, a 
 Conuſance muſt be made, and the Plea is what only is 
anfwerable, and not the Conuſance; koz to traverſe that 
would be a Diſcontinuance. And here, ik the Defendant 
in Replevin will take Advantage of a Gariance in the 
Place where the Taking is laid, from that in which really 
it was, he muſt plead it in Abatement; aiid begin eſther 
Petit Judicium de Brevi, vel de Narr', becauſe he ſays the 
Cattle were taken in ſuch a Place; abſque hoc, that they 
were taken in the Place in the Declaration : Then he 
comes, Et pro Retorn. habendo Diffinitly ſays, he avows the 
Taking in the Place mentioned in the Jnducement of his 
Traverſe, Damage-feſant; oz fo2 Rent, &c: To which no tes. 244. 
Inſwer ſhould be given, but all is to depend on the Plea * . 
in Abatement; and it is a pꝛoper Concluſion in Replevin to mutt 


ſay, Unde petit judicium & Return. Averior. without faping 17 Car.z. c. j. 


any Thing of N fo2 they are given by the Statute. 
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C1.) 


Mod. Caſes 
311. 


1 Lev. 214. 
Dyer 69. 


- Moor 422. 


Cro. Jac. 345. 
Yelv. 51. 


2.) 
2 Salk. 586. 


Mod. Caſes 
141. * 


2 


UK ESQCUE 


Wilſon verſas Gary. Trin. 3 Ann. 

N Caſe againſt the Defendant fo2 a Reſcous on meſne 

Pꝛoceſs; it appeared by the Evldence, that the Kai. 

liff ſtood at the Street-Oooz, and ſent his Follower 

up three Pair of Stairs in a diſguiſed Þabit, with 

the Warrant, who laid Þands on the Pziſoner, and told 

him that he arreſted him; but the Pziſoner, with the al. 

ſiſtance of ſome Women, got from the Follower, and ran 

down to the firſt Flooz; and the Defendant who was below 

in his Shop hearing a Motſe, ran up befoze the Bailif, 

and put the Pꝛiſoner into a Room, then locked the Doo? 
and would not ſuffer the Bailiff to enter therein. 

Holt C. J. J Doubt whether this was a good Arreq, 
it being by the Bailiff's Servant oz Follower, and not in 
the Pꝛeſence of the Bailiff Himſelf; but however, the 
Plaintiff muſt pzove his oziginal Cauſe of Action; and then 


the UWirit and Warrant, by producing \wozn Copies of | 


them, examined to be true; and he muſt ſhew the Manner 
of the Arreſt, that it may appear to be legal; fo2 otherwiſe 
there can be no Reſcous; ano in Point of Damages, he 
muſt alſo pzove the Loſs of his Debt, that the Pꝛiſoner be- 
came JnCſolvent, oꝛ could not be had: And he ſaid, in Caſe 
of Reſcous you ſhall have no Favour, becauſe guilty of a 
Ciolence againſt the Pzoceſs of the Law; ſo that tis not 
like the Caſe of a negligent Eſcape, The Chief j_ 
charged the Jury generally, who found fo2 the Plaintiff, 
but he oꝛdered the Poſtea to be ſtayed till he marked it. 


Anonymus. Hill. 3 Ann. 


[ROB Affidavit of a Reſcue, an Attachment was 
A p2ayed againſt the Reſcuers; and this was upon 


mean P2oceſs, but denied. 


Holt C. J. The Reſcue muſt be returned upon the Writ, 


and the Potion and Attachment founded on that; but it is 


Indeed on a Crit of Execution, the Sheriff cannot 


never the Courſe to grant it in this Caſe upon Affidavits. 


I 95 turn 


"RESTITUTLION Nb 


turn a Reſcye, and therefoze the Court can there have no 3 Ley: 46. 
other Gꝛound fo2 an Attachment but an Affidavit, and ought „* 
to be contented therewith : But here a Reſcue might be 2 Cro. 289. 
returned, which is Matter of Recozd, and conſequently 2 _ 
better Motive ſhould be given to the Court. | 
Sir Samuel Aſtry ſaid, it was the conſtant Pzatice upon 


the Return of a Reſcue, to ſet four Nobles Fine upon each 
Offender. 13 
See Leaſes. 
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pere the Plaintiff has Execution, and the Mo- 2 Selk se. 


Cro. Jac, 


RESIIFUTEREM 
Anonymus. Paſch. 4 Ann. 
/ ney is levied and paid, and Judgment is after- 246, 598. 
wards reverſed; becauſe it appears on the Re- Cro. Car. 
co2d that the Money is paid, the Party ſhall 3** 
habe Reftitution without a Scire facias; but where it was 
levied, but not paid, there muſt be a Scire facias, ſuggeſting 
the Hatter of Fa, But where Judgment is ſet aſide af- 
ter Execution, fo2 Jrregularity, there needs no Scire facias 
fo Reſtitution, but an Attachment upon the Rule fo2 Con⸗ 
tempt, if there be not a Reſtitution, Per Holt C. J. 
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Return of Writs. 
Kendall werſus John. Mich. 5 Ann. 


ASE; and declares, that the Plaintiff ſtood Can- , C2 
didate to be a Member of Parlfament fo2 the Bo? s duiy 


rough of B. A Writ was direcked to the Papoz choſen ro 
and Burgeſſes of the ſaid Bozough, to return two ment, 
 Burgefſes ta ſerve in Parliament, and that he kallly and was nor re. 


| turned by 
the Sheriff, but another was; and on Petition, the other was. adjudged well choſe by the 
Commons, and the Return amended ; and yet it was adjudged he could bring no Action, be- 
cauſe it appeared on a Record he was returned. Salk. 504, 


7X mali⸗ 


—— 


Return of Writs. 


malfcioufly did return one A. though the Plaintiff had been 


duly choſen, to his Damage 1001. And on Not Guilty 
pleaded, and Uerdi# fo2 the Plaintiff, it was moved by 


Forteſcue, that this Aﬀion did not lie; firſt, becauſe it was 


a new Aﬀfon, of which we never heard. 4 Inſt. 17. 1 Ing; 
Sea. 108, Jf Dffences in Parliament were puniſhable elſe: 
where, we ſhould hear thereof befoze now: This is a Par⸗ 
liamentary Right, and ſhould be a Parliamentary Remedy, 
as a Common Law Right ſhould have a Common Law Re: 
medy. The Reaſon of Actions on the Caſe fo? falſe Elec⸗ 
tions is, that otherwiſe a Man might loſe an Dflice of Pꝛo⸗ 
fit without any Remedy, fo2 you could not aver againſt a 
Reco2d, and the Reco2d is the Return: But this is no 
Office of Pꝛofit, fox Knight of the Shire in old Saxon ig no 
moe than Servant ok the Shire, and ſo the Members are 
in their Inſtitution but Servants of their Repzeſentatives; 
ſo it is damnum fine injuria. Beſides, this Action is at the 


Common Law, whereas it ſhould be brought, if at all, on 


the Stat. 23 H. 6. cap. 1 5. ſo is Hob. 78. Then the Deken⸗ 
dant is a Servant of the Þouſe of Commons, and this is 
a Watter that is to be determined there. The Houſe of 
Commons may ſend fo2 this Mayoꝛ, and may puniſh him 
as they think fit, and the Þouſe of Commons may and have 
given Coſts in ſuch Cale: 9 W. z. there was ſuch an Action 
bzottght, 2 Sid. 168. but it was not adjudged, vide Lutw. 88. 
Then he ſaid, that no Man hall be twice puniſhed fo? one 
Crime, and here this Matter was tried and heard in Par- 
liament; the Platntiff has his Seat in Parliament, and 
therekoze it ſhall not now be brought to an Aliud examen, 
becauſe thereby Jurisdictions may claſh, and the Jury and 
the Þouſe of Commons, who have different P2oceſs. fo: 
finding out the Truth, may be of different Opinions; and 
the Jury are not to be eſtopped by a Uote of the Houſe of 
Commons: And J think there is no Remedy, unleſs you 
had bzought an Aﬀion on the Statute of 23 H. 6. cap. 15. 
And J think, as this Caſe is, you could have no Action at 


all, fo2 there is no falſe Return at all, becauſe the Return 


was amended by the Þouſe of Commons: So that now up⸗ 


Jon the whole Matter, the Plaintiff was returned ab initio. 


Eyre fo? the Plaintiff p2zayed Judgment; and ſaid, The 
Statute of H. 6. was abſolute, and that 100 l. which was 
then given fo2 a falſe Return, was moze valuable than 
500 l. is now, and therefoze the Remedy, which was then 
thought ſufficient, would now bear no P2opo2tton to the 
Injury done; this was an. Jnjury and. a Damage; oe 
| TS - | - : 


Return of Writs. 


. 46 
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Proſecution in the Houſe af Commons was a Damage, and 
the Þouſe of Commons gives us no Damages. And this 

is no ſuch new Thing; bellbes, if it were, the Statute of 
W. 2. cap. 24. pꝛovides new Remedies fo2 new Caſes, be- 
cauſe new Caſes were kozeſeen. Ackions fo2 ho Returns are 
frequent in our Books, and Actions fo? falſe Returns are 
within the ſame Reaſon. Then there are Wages due to 
Members of Parliament, which is an Injuty to depzive the 
Plaintiff of, and alſo Damage. And ff there was no Pꝛo⸗ 
fit, if a falſe Return was made of an Alderman, who had 
noP2ofit, yet an Action would lie. Then as to your bein 
a Servant to the Houſe of Commons, that makes nothing 
fo2 yoit, becauſe the Houſe of Commons may ſend fo2 any 
Perſon they will. The Courts of Law do every Day de- 
termine the Pꝛivileges of Members of Parliament; ſo is 
Moor 75. that Jurisdittions ſhould not claſh; fo2 the Re- 
ſolution of the Þouſe of Commons is binding, and ſhaſf 
conclude a good Jury, and it is by that fo2 ever ſettled. 
and further he ſaid, though the Statute H. 6. had given a 
Remedy, yet it does not follow from thence, that there 
was no Remedy at Law befoze., Put as to the Objeſtion, 
that no falſe Return is made, becauſe the Return is a- 
mended, and the Plaintiff is a ſitting Member, that makes 
nothing in this Caſe, fo2 we declare of a falfe Return, and 
there is nothing on this Recozd againſt ft. 

Holt C. J. It is well done of the Sheriff, Dayo?, oz 
other Officer, when he has a p2obable Cauſe to doubt, to 
make a double Return, but when he does it malicionfly, 
then it is bad; and in the Caſe of Soames and Barnardiſton, 
there was no Walfce, Suppoſe a Return was amended; 
= whether ſufficient Cauſe did not remain to pꝛove a falſe 

urn: 

powell J. Ile adjudged in C. B. that ſuch Actions did not 
lie, befoze the ſame was determined in Parliament; but 
be laid nothing in Cafe it was firſt determined in Parlia⸗ 
ment. But J do not think a Jury ſhould be bound by the 
Cote of the Parliament. Jf an Officer makes a falſe oz 
_ Return, without any pzobable Cauſe, an Action will 
le. | 

Holt C. J. Ik a Man be put to' unneceſſary Charges and” - 
Coſts, an Acton will lie. Adjornatur. 9 


Kendall- 


(2.9 


Return of Writs. 


Kendall werfis John. Hill. 5 Ann. 


5 ÞIS Caſe was this Day argued by Broderick in at- 


| reſt of Judgment: There has been lo much ſaid al⸗ 
ready as to the Action itſelf, that J will not take up the 
Time of the Court, but will ſay ſomething which J think 
has not been much ſpoken to, and that is, to ſhew that no 


Afton could lie at the Common Law in this Caſe, fo? the 


Plaintiff had no Loſs, if he had not been returned, and ſq 
damnum fine injuria; fo2 the Perſon who is returned to ſerve 


in Parliament, if he be honeſt, can make no Pꝛolit of it, 


fo2 it is only a Service and a Trouble; fo2 he is, as ay: 
pears by the Writ, to aſſiſt the Queen in conſulting about 
the Welfare of the Kingdom, therefoze it is plain, he can- 
not ſay there is any particular Damage done to him, fo? he 

could have no particular Benefit by it; and there is no 
Man but would, in Pꝛeſumption of Law, be ercuſed from 
it; fo2 ſitting and attending the Þouſe was counted a Bur: 
den, and that is the Reaſon of the Pꝛivileges, becauſe they 
negleft their own fo2 the publick Bulineſs ; and from thence 
is the common Mozd, that ſuch a Man is choſen to ſerve 
in Parliament; and by the Statute 5 R. 2. cap. 4. if a 
Member was ſummoned to ſerve in Parliament, and did not 
come, he was by that Act to be amerced; ſo that it was rec: 
koned no Pꝛoſit to any Member, but a Pain; the Caſe ol 


the Lo2ds Sturton and Mordant, Moor 778. Noy 102. whete 
they were fined in the Star-Chamber fo2 not appearing in 


Parliament, accozding to the King's Writ, ſhews that 
there was no P2ofit, only Service and Attendance, in being 


a Member of either Houſe; vide a Caſe Noy 104. where a 


Perſon was fined fo2 pzatiſing to be unduly elefted, but no 
Aﬀion on the Caſe was bꝛought by the Party grieved, be: 
cauſe, as J take it, he ſuffered no Damage; and the Queen 
and the Publick have an Intereſt therein, and ſuffer thereby, 
and no Body elſe, ſo it is a popular Action. Beſides, all 


the Statutes, viz. 5 R. 3.5. 6 H. 6. 4. 8 H. 6. 1. made to 


pꝛevent undue Elections, do not ſo much as inſintrate that 


the Perſon, who loft his Election by an undue Return, had 


any Damage thereby; but the Stat, 23 H. 6. cap. 15. gives 
to the Perſon who fs duly elefed, and not returned, an 
Aﬀton on the Statute, wherein the Sheriff, who ſhall make 


uch an undue Return, ſhall fozfeit therein 100 l. and the 


head Officer of a Cozpozation 401. this Action W 


Return of Writs. 


within nine Months akter the Beginning ok the Parlia⸗ 
ment. This At ſeems to look upon the Perſon duly elefted 
and returned, to be grieved, yet by the Courſe of the fo2- 
mer Ads of Parliament, which J cited befoze, and alſo from 
the Nature of the Thing, we all know very well that he 
ſuffers no Damage thereby; ſo that no Aﬀion upon the Caſe 
lies at the Common Law fo2 it; the Stat. 7 & 8 W. z. cap. 
25. does give Remedy to the Party grieved, but then the 
Anſwer to the other Statute of 23 H. 6. 15. anſwers this 
allo; fo2 theſe Aﬀs do not alter the Nature of the Thing, 
only inflict a greater and another Sozt of Puniſhment koz 
the ſame Dffence, | 
Mz. King fo2 the Plaintiff: Ik this Action does not lie 
at the Common Law, yet J take it, that this ſhall be in⸗ 
- tended by the Court to be an Aﬀion upon the Statute of 
H. 6. though we habe not concluded contra formam Stat. 
fo2 whenever no Afton lies at the Common Law, but an 
Action is given by an Ac of Parliament, which is a gene- 
ral Law, and of which the Judges are to take Notice ex 
officio, there if you bzing yourſelf within the Deſcription of 
the Statute, it ſhall be taken an Afton on the Statute, 
though vou do not conclude contra formam Stat. So when a 
Cui in vita is bꝛought when the Baron loſes the Lands of 
his Feme, which Remedy is given by the Statute of W. 2. 
cap. 3. there ſhe needs not conclude contra formam Stat. ſa 
is Raſt. 139,157. b. 358. a. So no Formedon in deſcender lay 
at Common Law, yet when you bzing it now, you need 
not conclude contra formam Stat. 5 H. 7. 17. b. So if you bꝛing 
an Action on the Cuſtom ok Merchants upon a Bill of Ex⸗ 
change, vou need not ſet kozth the Cuſtom, koz the Court 
will take Notice ok the Cuſtom in ſuch Caſe, being a gene- 
ral Law, and now Part of the Common Law. So Debt 
upon an Eſcape lay not at the Common Law, but was gi⸗ 
ven by Stat. 1 R. 3. cap. 12. yet J may bzing an Action of 
Debt now fo2 an Eſcape, though J do not conclude contra . 
formam Stat. ſo is 1 Sand. 34. 2 Sand. 98. where you have 
the very Recozd+ So if J bzing an Aſtion upon a general 
Statute, and there miſ-recite the Ac, and do not conclude 
contra formam Stat. pet that ſhall do me no Purt, becanſe 
there is a general Law, of which the Court will take No- 
tice, whether J do ſet fo2th the ſame oz not; though if J 
had concluded contra formam Stat. præd', that would be ill; 
ſo is 1 Cro. 2 32, 233. one was indifed upon the Statute of 
Stabbing, yet need not conclude contra formam Stat. Alleyn 


44+ and the Caſe where i - were indifed fo? _ 
| | : _— 4 
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Return of Writs. 


clude contra formam Stat. pet it was held well enough 


Ale in black Pots not marked, though be does not con. 
1 Ventr. 13. 1 Sid. 409. 2 Keb. 477. And all the Caſes 


are upon the ſame Reaſon with the Caſe in Queſtion , foꝛ 
our Action is founded on a general Law, whereof the Court 


is to take Notice. Me have bzought ourſelves within the 
Deſcription of the Law, and J hope the Court will let us 
have our Judgment. = | | _ 
Holt C. J. When an At of Parliament gives vou an old 
Remedy in a new Caſe, there you need not conclude coumra « 
formam Stat. as your Caſe of a Cui in vita is, fo2 a Cui in vita | 


was at the Common Law: So Debt upon an Eſcape, fo; 


an Ation of Debt was known at the Coinmon Law: Sg 
it is if a new Remedy be given in an old Caſe, vou need 
not conclude contra formam Stat. and ſo it was agreed in 
that Caſe, 5 H. 7. 17. b. As to fozeign Bills of Exchange 
to Venice 02 Amſterdam, when you would recover double oz 


_ treble Uſe thereupon, you muſt ſet fozth the Cuſtom of Mer⸗ 
chants, to intitle yourſelf to that, but otherwiſe the Courſe 


of Trade is well known, and to be encouraged, the Cuſtom 
need not be ſet fozth; and it was ſo ruled by Hale. As to 


vour Caſe of the Indicment on the Statute of Stabbing, 


vou need not alledge contra formam Stat. fo the Crime is Po- 
micide at the Common Law, and this only gives a further 
Puniſhment. J do not know what to ſay to your Caſe of 
ſelling Ale in black Pots, but it was penal at Common 
Law toſell Liquoꝛs in Ueſſels which were not meaſured; the 
Judgment was good at the Common Law, which does ap: 


— 


point juſt Meaſures. 


Powell J. The Difference is good, where no Action lies 
at the Common Law, and an Afton lies by a general Sta: 


tute; and J do agree the Cale to be good Law, as h:. 


King has taken the Diſtinfion in 1 Cro. 232, 233. 
Holt C. J. the next Day ſaid, Ik no Afton lies at the 
Common Law, and you map have an Action by a general 


Statute, then if you bzing yourſelf within the Deſcription 


of ſuch Statute, you need not conclude contra formam Stat. 
ſo it was agreed in the Pear 1656, when Roll and Newd:- 
gate ſat here. But if an Action lies at Law, and alſo by 


| Statute, though the Statute be general, yet there you muſt 


conclude contra formam Stat. ff you will take the Benefit of 


. that Statute, 


| Kendall 


, 
IT DET OE 


FER 7 


Kendall werſus John. 


Holt C. J. Elivered the Opinion of the Court, (3. 
i that Judgment ſhould be arrefted; my 

Reaſon is, that the Aion does not lie, as this Caſe is, 
becauſe the Plaintiff is admitted by the Houſe to be a Mem⸗ 
ber, and the Return he complains of is altered, and his 
Name is inſerted inſtead of the other ; ſo that to maintain 
this Action, would be to aver againſt the Reco2d, which is now 
ſet right in Chancery, and every Body is eſtopped to ſay 
he is not elecked; to ſap it is a falſe Return to one Pur- 
poſe, and a true Return to another Purpoſe; would be a 
Contradiitton ; ſo to ſay that he is a Member to fit in Par⸗ 
liament, and not a Member, to entitle him to this Aﬀton; 
It would have been well if he had bzought his Action on the 
Statute, fo2 there the Clerk's Notes would have been Evi⸗ 
dence; and J cannot intend this to be an Aﬀton on the Sta⸗ 
tute, becauſe that is of a different Species from an Aﬀion 
on the Cale; fo? in the latter, a Writ of Erroz will lie into 
the Exchequer Chamber, though not in the kozmer. I do 
agree, you need not in an Aﬀton on the Statute conclude 
contra formam Star. blit you muſt not ſay de placito tranſgr. 
ſuper caſum ; pet pou muſt ſay, de placito tranſgr. & contemp- 
tus contra formam Stat. and bzing yourſelf within the De⸗ 
(cription of the Statute. — * | 

Powell J. and his Bzethꝛen grounded their Judgment 
upon the Caſe of Barnardiſton and Soames. And Powell ad⸗ 
ded, Jf that Judgment had not been given, he would be 
oz the Plaintiff. 
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Anonymus. Paſch. 1 W. & M. 


By Holt C. J. N Indiſtment againtt J. S. foz that (1.) 
4 he, cum multis aliis, at H. in ſuch a * 
X County, did commit a Riot, is % oo 
good: And where a great Number 
of People are indifted fo2 a Riot, they may move _ the 
: * Pooſe- 
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Pꝛoletutoꝛ ſhould name thꝛee o2 four of them, and try it on. 
ly againſt them, the Reſt entering into a Rule, if they are 

- found Guilty, to plead Guilty too; and this has been often 
done to p2event Charges. 25 


The Queen verſus Pugh & al. Paſch. 3 fon, ; 


(2.) | [PDN an Inguiſition taken befoze two Juſtices of the 
IS Peace, againſt the Defendants fo2 a Riot; ſeveral 
%a Exceptions were made to the Inquiſition, and as to the Of. 
fence committed, 22 55 
Holt C. J. & Cur': If a Number of Perſons meet to do 
an unlawful Act, and after they have ſo met, they do it not, 
that is an unlawful Alſembly, but not a Riot: Alſo if they 
meet to do any Ack that in itſelf is not lawful, but not an 
Aſt of Giolence o2 Fozce, and they do it, it is no Riot, but 
an unlawful Aſſembly, But here is an actual Riot commit: 
ted, and if the Juſtices negleck to make their Jnquiſition Þ 
within a Month, they ſhall fozfeit the Penalty of 100 l. ß 
13 H. 4.c. 7. Statute ; but notwithſtanding they may enquire after, when 
— they have iſſued a Pꝛecept within the Month koz that Pur⸗ 
Rayne, 286. -POſe 2 F02 the Lapſe of a Month doth not determine their 
Skinn. 119. Authozity to make an Jnquiſition, but only ſubjeits them to 
a Penalty fo2 not doing it in that Time. And where Ri 
oters are convicted upon Uiew of two Juſtices, the Sheriff |] 
muſt be a Party to the Inquiſition, and the whole Pꝛoceed⸗ 
ings, by the Statute 13 H. 4. But if they diſperſe them- 
ſelves befoze Conviftion, the Sheriff need not be Party; ! 
koꝛ in ſuch Caſe the Juſtices may make the Jnquiſition with- | 
out him; and this is pro Domin. Reg. _- | 


The Queen verſus Ellis. 6 Ann. 


(3.) N Jnditment againſt four Defendants, fo2 that they 
2 Salk. 395. did riotouſly aſſemble, and vi & armis beat and wound 
one Ellis a Stage-Coachman, 8c. Jt was here inliſted 
upon the Evidence, that this was a Treſpaſs, and not a 
Riot, becauſe the Company was lawfully aſſembled. | 
Holt C. J. Where ſeveral are aſſembled lawfully, with: 
out any evil Intent, and an Aﬀray happens, none are guil 
tp but ſuch as at; it is otherwiſe if the Aſſembly was 02 
ginally unlawful, fo2 there the At of one ſhall be imputable 
to all: If thzee o2 moze are lawfully aſſembled, and guar 
mY 3 


R'OBBEDY. 2 637 


relling among themſelves, all fall upon one of their own 2 Keb. 558. 
Company, this is no Riot; but ik it be on a Stranger, 4 <** 
the very Moment the Quarrel begins, they are an unlaw⸗ 

ful Aſſembly, and their Concurrence is Evidence of an evil 
Intention, ſo that it is a Riot in them that ac, and in no 


moze. 5 | 1 hols 
And ſo it was ruled, and found by the Jury. 


There muft be thꝛee Perſons at the leaſt to make a Riot, 2 Lill. Abr. 
and two cannot be guilty of it: And where four were in⸗“ “ 
dited of a Riot and Aﬀault, the Jury found two Defendants 
guilty, and acquitted the others. + 0 
ber Holt C. J. Here the Defendants being diſcharged of : sam 594. 
the Riot, are likewiſe diſcharged of the Aﬀault; koz that is 
not laid as a Charge of itſelf, but as Part of the Riot; 
therefoze no Judgment can be given. | 
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Aſchcomb werſus The Hundred of Elthorn. Hill. 


Thee Ys w — — — z 2 8 RY * 2 
n — —— —_ 2 ” r n — NN WV , 4 0 N N 
my : r 2 th. 5 W — r - — — 1 — - ——__ nn 0 : * : , 1 
A 8 r De — — I os — % a „ {Ot ht — re} a — — _ > « Dd " * r. W 5 — — 2 5 ha WR. 15 — 
Fo : * 2 4 * 8 N n . A. g TS r ly VU. n J 5 - 2 Me! aw. 3 


A ecards. IAA. 
Won Em STATS 3 


—— — "I _ 
= —— ear 
— * 


Cry, 13 Ed. 1. and the Caſe appeared to be thus: Carthew 
The Plaintiff having ſent his Servant to Smith- 45, 146. 
— ſield Market with fat Cattle, he ſold them fo? 
108 J. and delivered the greateſt Part of the Money to a 
Quaker, who travelled with him towards Home, and they 
were both robbed within this Hundzed of the whole 1081. 
And now the Plafntiff, whole Money it was, bꝛought this 
Action; but the Servant only made Dath of the Robbery, 
the Quaker rekuſing: The Queſtion was, whether it was 
lufficient fo2 the Maſter to maintain his Adlon: 3 
It was reſolved by Holt C. J. and the Court, That the 7 Rep. 7. 
Halter may ſue fo2 the Robbery ok his Servant, and the + ---* ag 
Dath of the Servant is ſufficient; alſo that the Servant 
may ſte, fo2 he had the Poſſeſſion; And if a Servant be 
tobbed in the P2eſence of his Maſter, the Maſter muſt ſue 
the hundzed, and the Oath of the Maſter ſhall ſuffice; but 
if the Servant was robbed on of the Baſter's , 
| 1 — en 


1 2 was an Adtion upon the Statute of Hue and (2.) 


2 
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2 Roll. Abr. 


1 Leon. 323. 
2 Brownl. 10. 


Farreſl. 157, 


then the Servant muſt ſwear. And here, as to the Qua: 
ker that refuſed to take the Dath, the Pundzed is not lia: 
ble; fo2 the Statute of Eliz. was made in favour of Þyn- 
dꝛeds, who were oppzeſſed by pꝛetended Robberies, to pꝛe⸗ 
vent Combination between Robbers and the Party robbed ; 
Therefoze as to that Money, Judgment was given koz the 
Defendants. —- _-/ N . =_ 
Holt C. J. declared, that the Servant in this Caſe, who Ml 
delivered the Money to the Quaker, and was pzeſent at the 
Robbery, might well maintain the Aﬀton in his own Mame 
fo? all the Honey, and that his own Dath would be ſuffci !. 
ent; and he might declare upon the Taking from the Qua- 
ker as his Servant, who in Truth was ſo koz the Time; 
And this Advice was followed in another Action bzought a: 
gainſt the pundzꝛed. And the Chief Juſtice mentioned a 
Caſe then lately tried befoze him, of one Bird who was a 
Laceman, that in coming to London out of Devonſhire with 
his Servant, they left the uſual great Road between Brent- 
ford and Hammerſmith, and rode thzough a By-Lane near 
Serjeant Maynard's Houſe, to avoid the Duſt; and there 
the Servant was robbed, in the Pꝛeſence of his Matter, of 
a Box of Lace that was behind him on the Hozſe's Back, 
to the Ualue of 12001. and the Maſter alone made Oath 
ok the Robbery, and bzought the Aﬀton : And it was the 
Opinion of the Court, that the Dath by the Maſter was 
ſufficient, becauſe he being p2elent, the Goods were in his 
Poſſeſſion ; fo2 the Poſſeſſion of the Servant in the Paſter's 
Preſence, is the Poſſeſſion of the Maſter. Whereupon 
Bird recovered a Thouſand Pounds, and had Execution. 


Cooper verſus The Hundred of Baſingſtoke. Hill. 
| I Ann. . 


Man aAttion of Debt againft the Pundzed, on the Sta- 

1 tute of Wincheſter, a Special Uerdift found, That the 
Plaintiff was travelling in the Highway, within the Þun- 
dꝛed of M. and thereupon he was there aſſaulted, and ſet 
upon by ſeveral Perſons to him unknown, who took and 
- carrfed him into a Coppice near the ſatd Highway, in the 
undzed of B. and there did rob him. It was here the 
= eftion, ik that Þundzed was chargeable with the Rob- 


Holt C. J. It has been endeavoured to maintain, that 
this Robbery was committed in the Pundzed of M. ws 
50 2 ; | 
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B. Foz without all Queſtion, if they had been twa Coun⸗ 
ties, as they are two Hundzeds, and he had been taken in 
one County, and carried into the other, and there robbed, 
the Robbers muſt have been tried where the Robbery was 


committed. Now then, if the Robbery be committed with- x0, ;:, :54. 


in the Hundzed of B. by the erp2eſs Moꝛds of the Statute * $14: 263. 


1 Leon. 72. 


it is chargeable, ſo as to make Satiskackion fo2 the Robbe: 


ty. And it is impoſſible, in this Caſe, to make the Robbe- 380, 483. 


2 Saund. 379, 


ry in the Þund2ed of B. to be a Robbery from the Time ol _ 


the Aſſault; koz there is no manner of Reaſon foz a Rela- 


4 Mod. 383. 


tion here, as in the Caſe of Murder, where it is certain 5 Mod. 50, 


it ſhall relate to the Stroke, which was the Cauſe : Here, 263. 


is no Robbery committed till the Plaintiff is in the Hun⸗ 


died of B. becauſe there the Taking away is, which is the 
fait that makes the Pundꝛed chargeable; and the Aſſault js 


not the immediate and efficient Cauſe of the Robbery, like 
unto a Stroke in Yurder; therefoze there is no Relation 
to it; and ik there be no Relation, then ol Meceſſity that 


bundzed mu be Kable where the Fact is committed, and 


that is the DunD2ed of B. | 


And the Caſe in Goldsborough allows this to be Law: t Coldeh. 


Some Thieves came upon a Carrier, and ſeiſed on him and 


155,156. 


2 Golasb. 


his Hozſes, and dove his Hoſes into another Hundzed, 80. 


and there they rifled his Maggon; and the Þundzed where Comb. 150. 


the Rifling was by the Robbers, was held not chargeable, 
becauſe it was a compleat Robbery; by taking the Carrier 
and the Hozſes into their Poſſeſſion, and the Rifling after 
does not make it a greater Robbexy than it was befoze 
But if the Carrier had been left in JPoſſeſſion of his TUag- 
gon and Hozſes, and only obliged to lead into that Place, 
and the Goods mere there taken kram him; there the Place 
where the Goods had been aXually taken, would have been 
liable. But the true Reaſon why the Þund2ed of B. ſtands 
here charged, is this; the Pundzed is not chargeable be- 

cauſe they did not pꝛevent the Robbery, hut becauſe they 
habe not taken the WMalekadtozs after; fo2 let the Miſchietk 
be -over ſo great, ff they appꝛehond the Robbers within fo2- 


ty Days, they ſhall not be charged: Then the Robbery and 


Charge does not come upon the Pundzed, till it be com⸗ 
pleated; and in this Caule there was nothing done in the 
Hundzed ok M. but the Allault; ſo that ik there be no Obli⸗ 
gation on that hundzed to take the Robbers, the Mundzed 
of B. muſt do it, becauſe it muſt be done by one oz the o⸗ 
ther. We are all of Opinion, that the K fs 

| | | charge⸗ 
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440. 
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Caſes W. 3. 
130. 


Caſes W. 3. 


e and it is not necefſaty the Robbery ſhould be in 1 ö 


the Þighway to charge ui Pund?2ed; 
* fo? the Pla ntiff. 


— . = Ann NAS 


Scandalum Magnatum. 


Duke Schomberg verſas Murrey. Mich. 12 W. 3. 


Dtion fo2 Leave fo2 the charging M. a Puꝛiſoner 
| in Newgate, with a Scandalum Magnatum, and ac 


etiam Billæ of 1001; in o2der to hold him to 

Special Bail, fo2 ſaying the Duke of S. was a 
Cheat, and had cheated the King and the Army. | | 

Holt C. J. This being a pooz Man, to charge him thus 

will be a perpetual Impꝛiſonment to him; and Special Bail | 
has been often demanded in theſe Ations, vet it has been 
frequently denied. But he was o2dered to find two that 
would ſwear themſelves wozth twenty-five Pounds each, 
and himſelf to be bound 9 one hundzed Pounds. 


S CIRE FAC IAS. 
e verſus Brace. Trin 9 W. 3. 


Hol C. 1. 7 HIS Caſe ſtands fo2 the Refolution of 
A the Court. 
| Treſpaſs againſt four: Uerdidt and 


Judgment fo2 the Plaintiff againſt four; 
all four bꝛing a Writ of Erro2 after Judgment given; one 
of them dies befoze the Recozd certified, and the Plaintiff 


takes out a Capias ad ſatisfaciend' againſt the Survivoꝛs: 
TWhereon two Queſtions have been; 1ſt, Whether, if Judg- 
ment be had againſt two Defendants, and one dies, Execu⸗ 


tion may be had againſt the Survivoz without a Scire fac ? 


11 51 4 hold it map, ſuppoſing ft to be within the a 


2 


8ER 641 
becauſe there is no Change of the Recozd at all; and it 
ſhall not be intended there was a Releaſe to the Party de- 
ceaſed, 2dly, Whether in this Caſe, when the Writ of 
Erro2 abated by the Death of one of the Plaintiffs in Er⸗ 
roz, Execution might be taken out againſt the reſt, without 
appziſing the Court thereof? By the Trit of Erroz the 
hands ok the Court were tied up, ſo that they ought not 
to award Execution till they are ſatisfied their Hands are 
looſe. Now here is an Execution, without making this 
Matter appear to the Court, fo2 which Reaſon it went out 
erroneouſly; and therefoze let Superſedeas go, quia emana- 
vit improvide, &c. c | 

See Abatement, Ejectment, and Error. 
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SERVANTS. 
Anonymus. Paſch. 2 W. & M. 


() N Evidence in an Aſſumpſit fo: Wares ſold, it 1.) 


2 e 


was held by Holt C. J. | 1 Show, 95. 
Chat if a Ban ſends his Servant with ready 3*** #3* 

Poney to buy Meat o2 other Things, and the Ser⸗ 

vant buys upon Credit, the Paſter is not chargeable fo2 

it; but if a Servant uſually buys fo2 the Bafter on Tick o2 

Credit, and the Servant buy ſome Things without the Ma⸗ 

lter s Oꝛder, pet if his Baſter were truſted by the Trader, 

he is chargeable fo2 the ſame : Here the Maſter at his Pe⸗ 1 Roll. 94, 

til ought to take Care what Servant he employs; and it 95: 

is moze reaſonable, that he ſhould ſuffer fo2 the Cheats of 

bis Servant, than Strangers and Tradeſmen, 


7 
| 
| 
1 
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* 
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Boulton verſus Arlſden. Paſch. 9 W. 3. 


ber Holt C. J. & Cur”: Here the Paſter gives theSer- (2.) 
5 . vant Money to buy Goods foꝛ 35234 
him, and he converts the Boney to his own Uſe, and buys *3* 

the Goods upon Tick; if the Goods come to his Maſter's 

Uſe he is liable, otherwiſe not: In the Cale of Sit Robert 

Wayland, he uſed to give = Servant Money every Satur- 


day, 
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SESSIONS. 


03. 
2 Salk. 441. 


2 Cro. 202. 
4 Leon. 123. 
2 Saund. 345. 
Hob. 206. 

3 Lev. 258 

1 Mod. 198. 
3 Mod. 323. 


day, to defray the Charges ok the fozegoing Week . the Ver. 


vant kept the Boney, and yet the Maſter was held liable, 
And it is ſaid, that. a Note under the hand of an Appꝛen⸗ 
tics 02 Servant ſhall bind his Maſter, where he is allowed 
to deliver out Notes, though the Money is never applied 
to the Uife of the Maſter : But if he is not accuſtomed to 
deliver aut Notes, there his Notes ſhall not bind the Ma 
ſter, unleſs the Boney be applied to the Maſtet's Uſe, 


Jones verſus Hart. Mich. 10 W. 3. 


Servant to a Pawn-bzoker took in Goods, and the 
Party came and tendered the Money to the Servant, 
who ſaid he had loſt the Goods. Qpon. this, Aﬀion of 
Trover was bzought agatnft the Maſter; and the Queſtion 
was, whether it would lie o2 not ? e 7 
Holt C. J. The Afton well lies in this Cale: Ik the 
Servants of A. with his Cart run againſt another Cart, 
wherein is a Pipe of Wine, and overturn the Cart and 
ſpoil the Wine, an Action tieth againſt A. So where a 
Carter's Servant runs his Cart over a Boy, Adtion lies 
againſt the Maſter fo2 the Damage done by this Negli- - 


gence: And ſo it is ik a Smith's Man picks a Hoſe in 


ſhoeing, the Maſter is liable. Fo2 whoever employs ano: 
ther, is anſwerable foꝛ him, and undertakes fo2 his Care to 


all that make uſe of him. 5 


111. | 


The At of a Servant is the At of his Baffer, where he 
ads by Authozity of the Maſter. i 
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Holt C. 3. Tor ek Seffions cannot indick fo2 Petit Trea- 


Il | SKEWERS | 


Vills of Shandrigamy and Sholedam. Mich. 


I 
| Holt C. J. . \ 
| | in ſome Caſes; but Sewers fs2 Melic⸗ 


ration of Land are by Ac of Parliament, 


Commiſſion of Sewers to defend the 
Kingdom againft the Sea is very an- 
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SHERIFF 8. 
Bachkurſt ver ſus Climked Mich. 2 W. & M. 


citing a Judgment at the Plaintiff's Suit againſt 
William Dykes, fo2 400 l. and a Fieri facias there: 
on delivered to the Sheriff, that tho' Dykes had 


C ASE againft the Defendant as Sheriff of Kent, re- 


cient, and even by ſpecial Pꝛeſcription 


Cafes W. 3. 
331. 


(1.0 


1 Show. 173. 


divers Goods and Chattels, yet he had neglecked to ſeize 


them, and made a fatſe Return of Nulla bona; Non eul. 
pleaded, on a Trial bekoze the Lo2d Chief Juſtice Holt: 
The Caſe was thus; Dyke, Bruwn and others were Part- 
ners of ſeveral Goods of great Galue; Brown being in⸗ 
debted, a Fieri facias was fired againſt him, and thereon 
theſe Goods were all ſeized, and in the Sheriff's Cuſtody, 
and conſequently not liable ts the Plaintiff's Execution. 


held by Holt Chief Juſfice, That being once ſeized and in 


Cuffody of Law, they could not be ſeizen again by the 
lame oz another Sheriff; and ik they were ſold thereon, 
ſuch Bargain would be void. Held alſo, That tho' they 
had joint and undivided Jntereſts, yet only the Share 02 
Part of Brown, and no moze, could be ſeized upon the 
Ctecution againſt Brown's Goods, and conſequently Dyke 
had Goods; and ſo the Return was kale; and Uerviz and 

judgment fo2 the Plaintiff. = 


Holt 
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S H E RI F FS. 


Mich. 10 W. 


3* | 
Caſes W. 3. 
230. 


—— — 


Holt C. J. The Sheriff has no Power to receive Money 
from the Defendant upon a Capias, his Bulſinels is only 
to execute his Crit; and ik in ſuch Caſe the Sheriff after- 
become inſolvent, and do not pay the Plaintiff, ſuch Pay⸗ 


ment ſhail not excuſe the Defendant, Ik Sheriff ſuffer one 


(3.) 
Caſes W. Jo 
411, &, 


in Execution to eſcape, the Plaintiff has his Elefion to 
ſue the Sheriff upon the Eſcape, oz elſe the Defendant. 
but he cannot have a Capias againſt the Defendant with: 
out a Scire facias. | 5 


Bignoll verſus Rogers. Mich. II W. 4 


N Debt againſt Sheriff of Bucks, fo2 the Reward given 

by the Statute 6 & 7 W. & M. to thole that ſhould dir: 
cover and convi# Clippers and Toiners. The Plaintiff 
had a Certificate from Lo2d Chief Juſtice Holt, who tried 
the Balefafo2, of his having been convited on the Plain- 
tiff's Evidence ; which being p2oduced, it was p2oved by 
my Lozd's Clerk to the Jury. And here Holt C. J. held 
the Demand ok this Debt of the Sheriff, after the Cert: 
ficate, did attach the Debt upon him; and that the Money 
was to be paid out of the Pꝛofits of his County, oz, upon 
Failure thereof, out of the Exchequer; and that in ſuch 
Caſe the Aﬀion would lie againſt the Sheriff's Executoz, 
becauſe given by Act of Parliament, and attached in the 
Teſtatoꝛ: But fo2 the Penalty given by the A againſt the 
Sheriff fo2 Dekault of Payment, that ſhould not affect the 
Executoz; and that if the Sheriff paid the Debt and died, 
it ſhould be allow'd to his Executoꝛ. | 


Rook verſus Sheriff of Salisbury. Trin. 12 W. 3. 


PFecutor owed 1001. by Judgment, and has Aﬀets to 
pay it; and owes another Sum by Contract, fo? 
which he is ſued, and ſuffers Judgment to go againſt him 
by Default; he pays the fozmer Judgment, and Fi. Fac. 1s 


bꝛought on the ſecond ; to which the Sheriff at firſt returns 


a Devaſtavit, and this Adion is bzought fo2 a falſe Re- 
turn. Jt was agreed, that ff a Winiſterial Officer ads 
falſly in his Duty, to the Pꝛejudice of another, an Action 
lies fo2 it. And here it mas urged, the Sheriff had no 


moze to do but to levy the Ponep de bonis Teſtatoris, if 
. I | } 


6 


S H ER 
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* — 


any he found, o2 elle to return Nulla bona, and then the 
Plaintiff, upon Suggeſtion of a Devaſtavit, might have a 


Sci. fac. to enquire of a Devaſtavit; and if by Jnquiſition a 
Devaſtavit were found, to warn in the Erecuto2 to ſhew 
Cauſe why Judgment ſhould not be de bonis propriis. Jt 
was further urged, that there was no Devaſtavit in the 
Caſe; fo2 the ſuffering Judgment by Default was no Con- 
feſſion of Allets, but the Judgment is, if there be Aﬀets, 
to be levied of them; and the Sheriff has no Return to 


make, but that he levied Goods to the Galue of, &c. oz 
that there are no Goods, 
Holt C. J. A Devaſtavi 


be de bonis propriis; and not a conditional one, and is ne- 
ver otherwiſe; and the Reaſon is, that when a Fi. Fac. 
goes, it is de bonis Teſtat, and if the Sheriff finds no 


Goods of Teſtatoz, and is ſatisfied of a Devaſtavit, he 


cannot execute the TUrit of the Goods of the Erecutoz, but 
ought to return the Truth, a Devaſtavit ; and then he ſhall 


have Power to make Erecution de bonis propriis, Jnd 


when, upon a Plene Adminiſtravit, Aﬀets. ad valentiam are 
found, the Sheriff ſhall return a Devaſtavit, if he finds not 
Aſſets, and Erecuto2 ſhall never avoid it; here there were 
Aſſets, but liable to a fozmer Judgment, which he might 


have pleaded, but omitted; a 
tage of it now: 


nd how can he take Advan- 


| Rich verſus Doughty. Paſch. 3 Ann. 


T'vE Plaintiff was a Paiſoner in the King's Bench 
Priſon, and having eſcaped was taken up on a! 
Judge's Warrant, purſuant to the late ac 1 Ann. cap. 6. 


by a Parcel of People, whereof none was an Officer as the 
Statute direcks; and being bzought to the Sheriff, he de⸗ 


tained him in Cuſtody thereupon. 
Holt C. J. He is bzought to the Sher 


if by a Warrant 


legally executed, and therekoze it is the ſame thing as if 
there had been no Warrant at all: And ſuppoſe the Sheriff 
had a Warrant fo2 the Party, and he be fo2cibly bzought 
befoze him by a Perſon that has no Authozity, the Sheriff 
cannot detain him by the Warrant, by grafting a legal 
Impꝛiſonment upon an illegal one; he cannot juſfify re- 
ceiving any Perſon bꝛought to him in illegal Cuſtody, noz 


is he bound to receive hi 


8 B 


m from any Body but from a 


Con⸗ 


t is a very pꝛoper Return fo? the 
Sheriff to make; and upon ſuch a Return Execution ſhall 


Hob. 63. 
5 Mod. 8. 
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firms himſelf to be a Conſtable, Se. he muſt believe him. 


(5. 
1 Salk. 322. 
Mod. Caſ. 


290,299,300. 


Conftable, 02 other Peace Omter: Indeed, if the Sheri 
asks him who bzings the Pziſoner what he is, and he af. 
and make a Return accozdingiy. And here the Return net 
being fited, they gave Time to amend, which he would not 
do; and at another Day the Court adjudged it inſufficient, 


Clerk verſus Withers. Mich. 3 Ann. 
A®? Adminiſtrato2 recovered Judgment in an Aktion, 


{A and ſued out a Fieri facias, and delivered it to the 
Sheriff the firſt of Auguſt; the Sheriff ſeized the Defen:. KM 
dant's Goods, and afterwards, on the ninth of September, 
the Adminiſtrato2 died: The Sheriff returned, That he 


had ſeizev Goods to the UAalue, but they remained in 


1 Sid. 129. 
Yelv. 33. 

1 Vent. 41. 
2 Sand. 400, 
345. 

Moor 402. 
3 Keb. 397. 
1 Cro. 227, 
459. 

3 Cro. 390. 
34 H. 6. 36. 


I Mod. 40. 


5 Mod. 377. 


his Hands pro defectu emptorum; then after this, the ſald 


Sheriff was removed, and a new Sheriff ſwozn in. and 
now the Defendant brought a Scire facias againſt the old 
Sheriff, to have his Goods again; and Judgment being 
againſt him in C. B. Erroz was bzought here, and twas 
objefted fo2 the Plaintiff in Erroz, that the Execution was 


abated, and no Body could perfef it. 


Holt C. J. This Scire facias is not maintainable ; The 
Plaintiff's Death doth not abate the Execution, which 
may be perfefed by the Adminiſtrato2 de bonis non, within the 
Equity of the Statute 17 Car. 2. fo2 the Right now comes 
to him; and the Sheriff may p2oceed in it, becauſe he hath 


nothing moze to do with the Plaintiff, fo2 the Writ com: 
mands him to levy and bzing the Boney into Court, which 


the Plaintiff's Death does no way hinder; and therefoze he ha- 
ving nothing to do farther with the Plaintiff, but to execute 
the Writ, he may do it notwithſtanding his Death: Belides, 
an Execution is an entire Thing, and cannot be ſuperſeded 


after it is begun; when Goods are once ſeiz'd, no Writ of 


Erro? oz Superſedeas ſhall ſtay the Sale; and the ſame Per⸗ 
fon, that begins an Erecution, ſhall end it. So that the 
old Sheriff has not only Authozity, but is bound and coin- 
pellable to p2oceed in this Execution; and if he doth not, 
the Writ Diſtringas nuper vicecomitem lies, of which Writ 
there be two Sozts; one is to diſtrain the old Sheriff to 
fell, and bzing the Boney into Court; the other to ſell 
and-deliver the Boney to the new Sheriff to bzing it in; 
which plainly ſhews his Authozity continues by Uirtue of 
the firſt Writ : Þere the Sheriff having ſeized, he i — | 
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iged to return his Writ; and when he has made a Re: 


bands foꝛ want of Buyers, that is not a Diſcharge of tbe 
Command of the Writ, but only an Excuſe that he has not 
the Money; and tho' a Venditioni exponas does lie to ſell, 
yet a Diſtringas is the pzoper Remedy, The Sheriff is ts 
make Sale of the Goods in convenient Time; and in this 
 Caſehehas made himſelf liable at all Events, (ads of God 
ercepted) to anſwer the Ualue accozding to his Return: 
and if the Goods be wozth the Boney that they are ap⸗ 
pꝛaiſed at, and that he returns them of, it is not to be 
ſuppoſed he can want Buyers; and he is not charged to 
the Aalue they ſhall happen to be ſold fo2, but to that Ga⸗ 
lue which he has returned: Jf he makes a falſe Return, an 
Action lies againff him. On the Sheriff's ſeizing the Goods 
by Uirtue of the Writ, the Dekendant is actually diſcharg- 
ed, and the P2operty deveſted ont of him, tha they are 
not ſold; fo2 the Plaintiff muff depend upon his Execution, 
and he has no further Remedy againſt the Defendant, but 
altogether againſt the Sheriff: And as the Defendant hath 
loft his Goods upon an Execution, which the Plaintiff him- 
ſelf hath choſe; therefoze the Goods are in Cuſtody of Law, 
and the Defendant is diſcharged thereupon. | 
The Judgment was affirmed, | 
See Execution, 


— 
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Knight verſus Berry. Paſch. 1 W. 3. 
T ÞERE were ſeveral Part-Owners of a Ship, 


and the majoz Part agreed to ſend her in a Carchew 25, 


Uopage to Sea, but the reſt diſagreed; where- 
upon the greater Number (acco2ding to the com- 
mon Uſage in ſuch Caſes) ſuggefted in the Admiralty 
Court the Diſagreement of their Partners, and then, agree- 
able to their Uſage there, they o2der'd certain Perſons to 
ipp2aiſe the Ship, who accozdingly ſet a Ualue thereon ; 
and then the majo2 Part, who agreed to the Uoyage, en- 
ter d into a Recognizance to the diſagreeing — a 
= | um 


1 


turn of Seizure of the Goods, and that they remain in his 


(1.) 


27. 
Con. 1:0. 


| Fins 


| 13 R. Zo C. Fo 


1 Show. 101, 


Sum p2opoztionable to their Shares; which is Uſually 
Done in that Court, to ſecure the Shares in the Ship gf 
thoſe who diſagreed to the Uoyage againſt all Adventures: 
Afterwards Berry, one of the diſagreeing Partners, took 
out a Scire facias upon ſuch Recognizance enter'd into by 
Knight, and Sentence was had againſt him in the Court 
of Admiralty ; from which he appealed to the King in 
Chancery, &c. And now Knight moved fo2 a Prohibition, 

fo2 that the Admiralty had no Jurisdiftion in this Caſe, 
Holt C. J. J hold clearly, that the greater Number of 
Partners are not without a pꝛoper Remedy at Law in ſuch 
Caſe; and that an Action againſt the lefſer Number might 
be framed upon the ſpecial Matter, ſetting koꝛth, That 
whereas by the Law and Cuſtom of this Realm, if ſeveral 
Partners be of a Ship, and the majo2 Part agree to ſend 
her on a certain Uoyage, and the leſſer Number diſſent, 
&c. the Agreement of the greater Number ſhall bind the 
reſt ; and ſo being the particular Caſe within this Cuſtom, X 
by ſhewing the Partnerſhip and what the Plaintiffs have 
agreed to, and the Diſagreement of the Dekendants the 
leſſer Mumber, &c. by which the P2ofits of the Uoyage 
were loft ad damnum, &c. And in this Caſe, altho' it was 
' urged to be the. conſtant Courſe of the Admiralty to pꝛo⸗ 
ceed on theſe Recognizances, the Court held, that that 
cannot p2evail againſt the Statute of H. 4. fo2 the Admiralty 
| hath no Conuſance of this Batter; therefoze all that was 
done, was coram non judice: And a Pꝛohibition was 

granted. g | 


Boulton verſus Sandiford & ab. Hill. 2 W. & M. | 


7 of the Caſe, in which the Plaintiff declares a- 
gainſt the Defendants as Owners of a QUeſſel; and 
ſhews that they appointed J. S. Maſter, who received ſuch 

Goods aboard to be carried from London to Topſham; and 
that the Defendants undertook to carry them ſafely fo2 Pire, 
Kc. but that the Goods were damaged; upon which, &c. 

On Not guilty pleaded, the Jury found a ſpecial Gerdict, 
that the Oefendants were Part⸗Owners, but there were 


other Owners not named, and that all the Owners con- 


ſtituted the Baſter and Mariners; that the Goods of 
the Plaintiff were delivered to the Maſter to be carried as 
above, and that they were damaged, &c. And if (the 


Action not being againſt all the Owners, but only the Oe- 
1 2 | fendants) 


6 


SHIPS N ͤ 


fendants) Judgment ſhould be fo2 the Plaintiff was the 
Queſtion ? _ 1 E EN 
Holt C. J. The Afton might have been bꝛought againſt 
the Baſter alone, oz againſt all the Owners, becauſe they 
have a Benefit, i. e. the Freight; and if there be a Default 
in the Paſter, they are chargeable, fo2 the Maſter is their | 
Servant, and appointed by them. And here the Defen- Molloy 208, 
dants are not chargeavle in refpeit of the Ownerſhip, but x "IR 
of the Advantage which they have by the Freight; and gurt. 122. 
therekore where Part ok the Owners would employ the 3 Lev: 258. 
Ship, and the others would not, there the Advantage of = _ 
the Uoyage will belong to them who fit and employ the 2 Saund. 115. 
Ship; and if any Damage be to the Lading, the Action * 
ſhall be only againſt them, and not againſt the others: So, Bald. 16. 
Ownerſhip is not the Foundation of this Action, but the 1 Mod. 18. 
Cruſt and Recompence; and the Truſt is as well with the 114. = 
others as with the Defendants, koz the Goods were de⸗ 
livered to the after, and his Receipt is that of all the 
Owners who appointed him; and in every Truſt there is 
a Contrait implied; and the Truſt being in all the Owners, 
the Contract ſhall be ſo alſo. The Caſe of a common 
Carrier doth not differ from the pzeſent Caſe; and if it 
was in ſuch Caſe, all the Partners ought to be joined, fo2 
as they are all Pꝛivies to the implied Contract, they ſhould 
be joined in the Aion; which not being done, the Defen- 
dants may take Advantage of it upon the General Jſſue : 
And if an Afton had been bꝛought on the Plaintiff's Pꝛo⸗ 
miſe to pay ſo much fo2 the Carriage of the Goods, there is 
no Doubt but the Defendants might have taken Advantage 
on the General Iſſue, that this Pꝛomiſe was alſo with A. 
and B. not named, 8&c. Either Maſter oz Owners may 
bing an Action fo2 the Freight; but if the Owners bing 
the Aﬀtion, they muſt all of them join, therekoꝛe they muſt 
all be joined; as the Freight belongs to all, ſo all are e- 
qually undertaking; and it would be very unreaſonable, 
that all ſhould have the hire, and yet ſome only pay fo2 
the Damage: Jn this the Employment is joint, and like 
to the Cale of joint Officers, they all make but one Per- 
ſon, and a Bzeach of Truſt in one, is a Beach in all of 
them; the Conſideration being to be paid to all the Dwners, 
of conſequence all muſt be charged, and the Benefit is the 
Cauſe of the Charge. Upon the whole, if the Plaintiff will 
charge the Owners, he muſt charge them in ſuch a manner 
as they are chargeable, which is not obſerved in this Cate. 
Judgment fo? the A” 


Edmon- 


1. Show. 177, 


2 Roll. 493. 
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SHIPS 


Edmonſon werſus Walker. Mich. 2 W. & M. 
. Defendant libels in the Admiralty Court as Ex- 
ecuto2 to her Husband, late Maſter of a Ship, a⸗ 
gainſt the Ship and Apparel; and hath the ſame decreed tg 
be ſold fo: Payment of the ſaid Paſter, and Seameng 
Wages : And on a ſupplemental Libel, certain Sails be. 
longing to the ſaid Ship were decreed to be delivered up, 
and an Account rendered thereof, that they might be ſald, 
&c. And the Party who had them in Poſſeſſion ozdered to 
be attached until he ſhould deliver them. 
It was moved fo2 a P2ohibition, ſuggeſting the Statute 
of R. 3. thit the Admiralty had nothing to do with Land 
Affairs, and all Pleas of Treſpaſs, Caſe, &c. were per⸗ 
tafning to the Courts of Common Law; that the Court 
ok Admiralty could do nothing here, becauſe the Poſſeſſion 
and Detainer were at Land, and there a Pꝛoperty is veſ- 


ed; but if there be none, the Tozt was at Land, and WM 


therefaze determinable at Law: The Reaſon why Ureck 
is determinable by the Common Law, is becauſe tis al- 
ways caſt upon the Land: And where Part is triable at 
Common Law, and Part by the Admiral Law, the Com. 
mon Law fhall be p2eferred, &c. | 

Holt C. J. Mariners Mages are within their Juril⸗ 
dition: They may ſell the Ship, and the Sails and 
Tackle are Part of it, and remain Part of tt when they are 
on Shoe; the Ship it ſelf is at Land when in Harbour Þ 
&e infra Corpus Comitatus: And as to the Caſes of Treſpaſs 
done infra Com. tis true they are out of the Jurisdifion of 
the Admiralty; but here is only a Condemnation of it, as 
an Accefſary o2 Appurtenance. It you come in and plead | 
P2operty, they will and muff allow it; otherwiſe we will 
p20hibit them; and agreeable to that, you mult alter your 


Duggeſtion. 


Anonymus. Hill. 13 W. 3. 


By Holt C. J. IF a Ship is loft befo2e the arrives at 

| any Pozt of Delivery, the Seamen 
lofe all their Mages; but if the be loſt after Arrival at a 
Po2t of Delivery, then they ſhall only loſe their Wages | 
from the laſt Pozt ; But in Caſe the Pariners run = 
T : 8 | 


J : 
ee ee dC Cs 


Ion as 


> 


6 — - 


fozfeit all their Mages. * 
4 Maſter may pawn his Ship fo2 Relief in Extremity; 

fo2 he being conſtituted Baſter hath implicitly a Power to 

peſerve the Ship in Caſes of Danger: Though he cannot Hed: 212. 

do it fo2 his own Debt, becauſe he has neither a Pzoperty "2 2 

o Power fo2 that Purpoſe; and if the Admiralty ſhould 

confirm an Hypothecation of that Nature, a Pꝛohibition 

ſhall be granted. er ng | 


tho after they come to any Poꝛt of Delivery, they loſe and 8d :29. 


See 2 Geo. 2. 


— 


— 


SIMON Y. 
Biſhop of St. David's verſus Lucy. Paſch. 11 W. 3. 


DIJS was the Caſe of Dꝛ. Watſon Biſhop of St. Certhes 
David's, who was convened before the Archbiſhop ©* #7 
of Canterbury. at Lambeth. to anſwer divers Ar- 

ticles exhibited againſt him, by which he was charg- 
ed with Simony in his Office of Biſhop; fo2 taking Boney 


ko; Curacies, and admitting Perſons into Ozders, and 


fo: Coꝛrupt Inſtitutions, &c. And now it was moved fo2 
a Prohibition, and objecked that the Archbiſhop had no 
Power to convene befoze himſelf any Suffragan foz a Misde⸗ 
meano2. 


Holt C. J. The Selling of a Curacy, and taking Boney : Rel, abr 


to admit Ven into Oꝛders is Simony, and punſſhable by er. 
the Metropolitan; and after many Debates, a P2ohibition 

was denied: Afterwards they pꝛoceeded at Lambeth againſt 

the Biſhop upon the Articles, and there a Sentence of 
Depzivation paſſed againſt him; from which he appeal d, 

and that Sentence was affirm'd by the Delegates, 


SLANDER. 
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(1. ) 
Caſes W. 3. 
344. 


A 


S L AN D E R. 
At Niſi prius coram Holt. Mich. 11 W. 3. 


NAdtion ok Slander, in which the Plointiff ſet 
out, That he was a Pawn-B2oker by Trade, and 
that the Defendant ſaid theſe Wozds of him, 
| Thou art a broken Fellow; and laid and pꝛoved 
Loſs of Cuſtomers, viz. That ſome who were coming to 
pawn Goods with him fozboze coming, and others tock 
away theirs by Occaſton ok the Wozws. 1 

Holt C. J. The Trade of a Pawn-B2oker is an honeſt 


lawful Trade, tho' it lies under Suſpicions; fo? it is lawful 


to buy old Goods, and ſell them again, and ſo to lend out 
Money upon a Pledge; but a B2oker ought to be very 


cautious in buying ſtolen Goods; pet if he ſhould buy ſtolen 


2 Inſt. 52+ 


(2.) 
Farreſl. 107, 
109, 


Goods, not knowing them to be ſuch, it is no Crime. 
And upon Points ariſing upon this Caſe, he ſaid, one 
might take a Warrant to ſearch a ſuſpicious Þouſe, upon 


a Felony committed; but it is at his Peril to execute it in 


due Time, and at ſuſpeited Houſes only. 


How werſus Prin. Mich. 1 Ann. 


N Caſe, fo2 ſaying of the Plaintiff, who intended to 
ſtand Candidate fo: Knight of the Shire, and was a 
Juſtice of Peace and Deputy Lieutenant of the ſame Coun- | 
ty, that he was a Jacobite, and fo2 bzinging in the Pꝛincc 
of Wales and Popery, to. deffroy the Nation, &c. The | 


Plaintiff had a Uerdi# and 400 l. Damages; and then 


Motion was made in Arreſt of Judgment, koz that the 
Wozws were not Actionable; upon which there were many 


Hearings and Obyeftons by Counſel. 


Holt C. J. The Queſtion here is, whether the UWods 
be attonable 2 J am not foz declaring my Opinion what the 
Law would be, in caſe the Mozds had been ſpoken of a 
pꝛivate Man, becauſe it is going further than we need, 
and to p2ejudice a Point that may come in Queſtion ; at? 
therekoze I give this Opinion only on Account of the Per 
wn of whom they are ſpoke, as it appears on the — 

1 | - | 4 


S EA N 7 2 


kation, that he was a Juſtice of Peace in the County, and 
likewiſe a Deputy Lieutenant: And an Aion lies againſt 
a Yan fo2 Wozds ſpoken of one in a publick Office, upon 
two Accounts; firſf, to charge him with ill Pꝛinciples, that 
are of ſuch a Nature as make him unfit to bear that Office 
82 Employment, is aionable; foz if he had ſuch Thoughts 
to bzing in the pꝛetended Pꝛince of Wales into this King: 
dom, it is neceſſary he ſhould be removed from his Truſt ; 
and he as Juſtice of Peace ought to puniſh Popery: Sure 
then, if ſuch Perſon is fo2 introducing Popery, he ought 
not to be truſted with an Dffice, the Outy whereof is to 
puniſh and ſuppzeſs it, Secondly, He is Deputy Lieute- 
nant, and conſequently he has Power to defend the Go⸗ 
vernment of the County againſt all Pꝛetenders; and his 
being of ſuch Pꝛinciples as he is here charged with, makes 
him obnoxious to the eſtabliſhed Government, and not to 
be entruſted by it, in a Poſt that is fo2 Defence thereof; 
when in truth it may be fo2 the Advantage of the Eovern- 
ment to continue him in it, and a Difreputation to him to 
be turned out of it upon Sufpicion. The Caſe of Sir; Lev. 50. 
William Clarges in the Common Pleas is much lite this; Res 335- 
he ſet koꝛth, that he was a Juſtice of Peace, Deputy Lieu- Tele og. 
tenant of ſuch a County, and that at the Time of ſpeak- * 
ing the (Uozds he intended to ſtand Candidate fo2 a Bo- Wg 4. 
rough, to be a Burgeſs in Parliament; and the Defendant 86. | 
ſaid of Him, that he was a Papiſt, which only ſhewed what 2 lk 659. 
his P2inciple and Aﬀeition was; pet being ſpoke of one in 
Office of Truſt, the Court held it afionable, fo2 the very 
being a Papiſt is good Cauſe to remove him out of his 
Place. Jt has been adjudged, that to call a Juſtice of 
Peace Blockhead, Aſs, cc. is not a Slander fo2 which Aﬀtont 
lies, becauſe he was not accuſed of any Cozruption in his 
Employment, oz any ill Deſign o2 Pꝛinciple; and it was 
not his Fault that he was a Blockhead, fo2 he cannoc be 
otherwiſe than his Maker made him: But if he had been 
a wiſe Man, and wicked Pꝛinciples were charged upon 
him, when he had not them, an Adion would have lain; 
fo2 tho' a Man cannot be wiſer, he may be honeſter than he 
is. Tf a Perſon be in a Place of Jzofit, and he is ac- 
cuſed of Jnſufficiency, he ſhall have Remedy by Action: 
Tis otherwiſe, if he be only in a Place of Honour; tho' 
cv2n there, if he is charged with ill Poinciples, and as 
viſaffeted to the Government, he ſhall have an Acton fo2 
ſuch Scandal to his Reputation. | 
The Plaintiff had 2 


The 


_— SLANDER. 


— 


The Queen verſus Langley. Hill. 2 Ann. 


3 Le an Indicment againft the Defendant, koz ſay. 

e ing to the Papo; of S. You Mr. Mayor, I care not 

; Salk, 190. a Fart for you; and at another Day, You are a Rogue and a 

| Raſcal : Jt was inſiſted, on a Demurrer to this Jndixment 
that the Mods not being ſpoken of him while in Execy; 
tion of his Office, it was no Offence indiftable. 

Holt C. J. Theſe Wozds are not indiftable, becauſe the 
Mayoꝛ was not in the Execution of his Dffice, no2 a 539: 
tent Officer; fo2 it would have altered the Caſe, if he hang 
been a Juſtice of Peace by Commiſſion from the Queen, | 
when Jnditment ſhould have laid, becauſe the Wo2ds would 
have been an Aſperfion upon the Queen and Government 

in general, by whom he was employed. It doth not appear 
that he was a Juſtice of Peace, oz if he was, that twas 
11 0 by Appointment of the Queen, but of the Cozpozation; 
> wh mg tis true, if theſe Mozds had been Tritten es they were 
1 Vent. 16. ſpoken of the Mayoz, an Jndſfment would lie, fo? litera 
1 — 270 ſeripta manet; and there are many Caſes which pꝛove, that 
* 139 the ſame Moꝛds when witten are a#tonable, which are 
not ſo when ſpoken. Where TWoz2ds direitly tend to the 
Preach of the Peace, as if one Man challenge another, 
&c. it is indictable: But fo2 theſe petit Offences, that are 
contra bonos mores, the Law has another P2oviſion, by re- 
quiring Surety fo2 the Peace and Good Behaviour; in 
Default whereof the Magiſtrate may commit the Offender, 
when ſpoken out of Court; and when ſpoke in Court, he 
may be pꝛoceeded againft ſummarily, and fined fo2 the Con- 
tempt. | | 
The Jnditment was quaſhed. 


Baker verſus Pierce. Mich. 2 Ann. 


(4) C ASE againſt the Defendant fo2 theſe Wo2ds, Jou 
Mod. Cal. 23, ſtole my Boxwood, and I will prove it: And now it was 
T moved in Arreſt of Judgment not to be aftionable ; fo? to 
ſay, You are a Thief, and ſtole my Timber, or my Corn, 
Hops, Apples, cc. no Action lies, becauſe where Cloꝛds 
charge one either with Treſpaſs o2 Felony, if there be not 
other Wods that ſhew it to be Felony, the beſt Senſe ſhall 
2 5 . NO 


SOLDIERS Frm 
Holt C. J. In later Times, the Opinions have been in 
many Jnſfances different from thoſe of fozmer Days, with 
relpect to Slanderous Wozds , fo2 it was held fozmerly, 
that there was a Difference between ſaying, Thou art a 
Thief, and haſt ſfolen my Mood, and Thou art a Thief, 
fo! thou has ſtolen my Wood, and Judgment hath been 
both ways: But later Opinions make no Difference, Ho. z;:, 
if the Wo2ds are ſpoken at the ſame Time; and theſe are C .,, 
ſcrambling Things, that have gone backwards and foy- i Lev. 288 
wards, and the idle People in the Country, that pꝛivatelp : d. a3 
cut and carry away Coppice Wood, are in common ſpeak- Cre. 5, 
ing called TWood-Stealers, J have heard my Lo2d Hale 1 Jo. 68. 
ſay, that he knew no ſet Rule fo2 actions ko: Mozds, but ce. 674. | 
that all Wo2bs ftood upon their own Feet: To ſay a Man « Nod. 2. | 
has the Pox, is not aftonable, but if the Mozds be that | 
he has it, and got it by a Vellow-hair'd Wench in Moor- | 
fields, has been adjudged aftonable; which lat Wo2ds do 
not carry a violent Intendment that the Speaker meant the 
French Por, but the Senſe leads moze that way than ano: 
ther, And it has been agreed, that Stealing, and fe- 
loniouſly Stealing, are not the ſame; fo2 in common Par⸗ 
lance Stealing doth not always impozt Felony, as to cut 
and carry away Furze is a Stealing, but not a felonious 
Taking; tho' this was held by Powel J. to be pꝛoperly 
Treſpaſs: And the Chief Juſtice alſo ſaid, Jt was not 
wozth while to be learned on this Subject, but where-ever 
any Wo2ds tended to take away a Man's Reputation, he 
would encourage Actions fo2 them; becauſe ſo doing would 
much contribute to the P2eſervation of the Peace. 


The Plaintiff had Judgment, 


SOLDIERY 
Y- and Crouch. Mich. 11 W. 3. 
| ALE moved, upon Affidavit, to have him diſcharg⸗ Cafes w. « 


ed upon the late Ad of Parliament fo2 digbanding 335 
the Army, whereby Soldiers are exempted from 
Suits fo2 thee Pears. - 
Holt C. J. We can ozder common Bail, but he muſt dif- 
charge himſelf of the Action by pleading the Ae, &c. and the 


Plaintiff may traverſe his Allegations; and ſo was the Rule. 
| | Spiritual 
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CE). 
Skin. 589. 


Spiritual Courts. 


Johnſon and Ley. Mich. 7 W. 3. 
N Prohibition ; the Dean of Salisbury had a Peculiar, 
and made Letters of Requeſt to the Dean of the 
Arches; it was objeſted, that this was per Saltum, 
and that he ought to have made his Requeſt to the 
immediate Ozdinary, and Hob. 16, 186. and Cro. Car. 262. 

Holt C. J. There are thꝛee So2ts of Peculiars. Firſt, 
When the Archdeacon, &c. have a Peculiar within the 
Dioceſe, and ſubjef to the Jurisdi#ton of the ©2dinary : 


were cited; non allocatur. 


Secondly, When one has a Pecultar not ſubjec to the ©) 


Dinary, but to the Archbiſhop; and the Third is, When one 
has a Peculiar ſubje# neither to the Oꝛdinary no? to the 


Archbiſhop; as there are ſome. And tho' the Dean of Sa- 


| (2.) 

— 5 Mod. 374. 
Vide 1 Salk. 
250, 251. 


rum is to ſome Purpoſes ſubje to the Jurisdiftion of the 
Biſhop; pet as to this Peculiar, it ig all one as if it was 
in a Stranger: And it is not under the Jurisdifton of the 
Blſhop of Sarum, moze than the Biſhop of London; and if 
he had made Requeſt to the Biſhop of Sarum, and the Par: 
ty had been cited upon it, ſuch Citation had been within the 


Statute of 23 H. 8. 


Mandamus to grant Adminiſtration. Mich. 
| 9 W. 3. 


MNMandamus was granted laſt Term to the Judge of the 
Spiritual Court to grant Adminiſtration to J. S. who, 
as he ſuggeſted, was next of Kin to the Inteſtate. 
Northey moved fo2 a Superſedeas to it; fo2 that the Fat 
was, That J. S. being cited refuſed to come in, upon 


which another ok the Kindzed ſued fo2 Adminiſtration ; but 


was oppoſed in it, by one who pꝛetended there was a Will. 
* Which Matter was now under Controverſy befoze the 


Judge there; and therekoze till that was determined, the 
Spiritual Judge could not obey the Mandamus. 
Holt C. J. Chen there is no Controverſy, we do lo; 


but here is a Controverſy; and we will not grant Low 
2 | . | (amis 
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2 till it be determined: Foz ſuppoſe the Will ſhould 
ſeem good; What then will the granting Adminiſtration 


ſignify 7 


The King * Sanchy and . Hill. 


9 W. 3. 


be Defenvants, being Quakers, were committed to 
Gaol, fo2 refuſing to anſwer on their ſolemn Affirma⸗ 

tion in a Cauſe of Subſtration of Tithes; and it was 
moved they might be diſcharged, becauſe in the late Act fo2 
permitting the Quakers ſolemn Affirmation, there is a 
Clauſe appointing a ſpeedy Remedy againſt Quakers fo2 


Tithes, viz. by Complaint to a Juſtice of Peace, which, 


it was ſaid, takes away the Spiritual Jurisdition; fo2 
where the Cominon o2 Statute Law gives Remedy in foro 


Seculari, whether the Matter be Tempozal oz Spiritual, 


the Conuſance of that Caſe belongs to the King's Tem: 


pozal Courts, unleſs the Jurisdiftion of the Spiritual 


3 be ſaved oꝛ allowed by the ſame Statute, 1 Inſt. 96. b. 


O. 


Holt C. J. The Remedy by the Statute ſeems only an 
additional Remedy + The - Eccleſiaſtical and Tempozal 


Courts have herein a concurrent Jurisdiftion; as in the 


Caſe of a Penſion payable out of a Parſonage by Pꝛeſcrip⸗ 
tion, notwithſtanding the Opinion of my Lozd Coke on the 
Statute of Circumſpecte agatis, you may ſte in the Spiri⸗ 
tual Court fo2 the ſame, tho' a Writ of Annuity lies alſo 
at Common Law. But where the Statute alters the Ok⸗ 
fence, and makes it of a higher Degree, there it takes a⸗ 
way the Eccleſiaſtical Jurisdiction; as in the Caſe of Poly- 
gamy, after a Man has been tried fo2 the ſame; ſa in Caſe 
of a Baſtard-Child, -where a Yan has been adjudged the 


reputed Father of it, they cannot pꝛoceed fo2 Slander on 


that Account, Then another Exception was taken, that 
they were committed for not paying Tithes, or. other Eccle- 
laſtical Duties, in the Disjunittve, without ſhewing certain- 
ly fo2 what the Suit was; koꝛ tho' the Wozds of the Sta- 


tute be in the Disjunitive, yet in the Commitment it ſhould 


be preciſely ſhewn; and kor * 98 the Dekendants 


bere wlthargede 


(3. 


Caſes W. z. 
165. 


Holt C. J. . Tf a Penſion be by 11oſcription out of a Paſch.12W.3; 


Reitozy impzopriate, tho' _ 12 come into * _ — * 
| Pe 
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Cale as this. 


yet it may be ſued in the Spiritual Court, becauſe it might 
have commenced by a Spiritual Act; and if ſuch a Pꝛe⸗ 
ſcription be denied, ft ſhall be tried there; but if a Modus 
Decimandi be pleaded, it ſhall be tried at Common Law; 
and ik it be not found, a Conſultation ſhall go. Bs 


Regina verſus Harris. Paſch. 7 Ann. 


R. Pengelly moved to quaſh an Excommunicato capien- | 
do. Firſt, Jt doth not appear, that there was any 
Cauſe depending in the Eccleſiaſtical Court. Secondly, 
— doth not appear, that it was of Eccleſiaſtical Cogni⸗ 
ance. | | 
Mz. Raymond contra: As this came from the Eccleſiafti- 
cal Delegates by Appeal, your Lozdfhip will take it to be 
of Eccleſiaſtical Cogniſance. | 
Holt C. J. Tho' Eccleſiaſtical Delegates do give Sen⸗ 
tence, and award Execution, it doth not follow that it is 
of Eccleſiaſtical Cogniſance. | . | 
The Writ was quatſhed. 


Bewick and Twiſden. Mich. 7 Ann. 


' A Libel in the Spiritual Court againſt a Parſon of a 
| Donative fo2 Pꝛeaching without Licenſe; and fo2 a 
Pꝛohibition, it is ſuggeſted, that it is a Oonative which 
is exempted from all o2dinary and archiepiſcopal Juriſ- 
dition, and that Anne Thornton was ſeiſed thereof in Fee, 
and that they, whoſe Eſtate ſhe had had, Time out of Find 
have uſed to grant that Donative to any Perſon fo2 Life, 
at their free Will and Pleaſure, without Inſtitution and 
Jnduition ; and that the Chancelloꝛ of the Biſhop of Dur- 
ham pꝛoſecuted the Parſon in his Court foꝛ Pꝛeaching with: 
out Licenſe. | 3 55 

Montague: No Man can pꝛeach in a Donative, if he hath 
not the Biſhop's Licenſe. 85 

The Seiſin ok the Donative is not laid to be by G2ant 02 
by Pꝛeſcription, fo2 it is ſaid that prima fundatione inde | 
the was ſeiſed of this Chapel, ſo that this is a Sozt of 
Preſcription from the Foundation. Eyre contra: They 
cannot pꝛoceed in that Court to depzive a Ban in ſuch a 


"— - 8 5 The | 
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The Libel chargeth the Chaplain fo? officiating on this 


Donative without a Licenſe from the Oꝛdinary. Now a 
Licenſe from him is not abſolutely neceſſary, tho' it is from 
the Archbiſhop ok the P2ovince, and it doth not appear by 
the Libel, but that he might have had a Licenſe from the 
Archbiſhop. | 5 

It is ſufficient to have a Licenſe from the Univerſity, o2 
from any Biſhop, as well as that particular Ozdinary. The 
Statute faith, that he that pꝛeacheth without Licenſe, ſhall 
be ſent ta Gaol by two Juſtices. And it is a certain Rule, 
that when a Statute gives a particular Penalty, and 
points out a particular Way to recover it, the Pꝛoceedings 
cannot be by Way of Indickment, noz can the Spiritual 
Court have any Conuſance of it. 
Parker: As to the Statute of Unifowmity, there is a 
founal Puniſhment; but the Spiritual Court is to ſtop him 
from Pꝛeaching, but not to puniſh him with a tempozal 
Puniſhment. „ 

Eyre: Licenſes are only fo2 Lefurers, and Inſtitution 
and Induktion fo2 Parſons is ſufficient without Licenſes. 
Ik he is licenſed to pꝛeach generally, that gives him Liber- 
ty to pꝛeach any where. 0 

Holt C. J. J doubt that. The Oꝛdinary in this Caſe can⸗ 
not pꝛoceed to puniſh him fo2 Pꝛeaching without a Licenſe, 
but he may p2oceed to cite him, to convit him fo2 ſo doing. 
Parker: In Caſe of a Donative, the Oꝛdinary may com: 
pel the Patron to put in a Clerk. 1 

Holt C. J. Þe cannot. Vide Co. Litt. 344. Ik he pꝛeach 
any Thing againſt the Doctrine of the Church, oꝛ marry 
without Licenſe, the D2dinary may p2oceed to puniſh him. 

A ÞP2ohibition granted as to the Suſpenſion, and the 
ſpiritual Cenſures, and putting him out of Poſſeſſion ; but 


Licenſe. 


not as to certifying to the Juſtices fo2 Pꝛeaching without 


Anonymus. Hill. 7 Ann. 


A Libel in the Spiritual Court, fo? bꝛawling and ftri- 
king in the Church. The Defendant ſuggeſts, that 
when a Man is acquitted ok an Offence at the Common 


Law, he ought not to be pzoſecuted in the Spiritual 


Court, oz the Uerdi# falſified; and farther let fo2th the 
Statute ok E. 6. fo2 quarrelling in the Church-yard 
and then [ſays that foz Bzawling in the Church, - 


(6. 


-_ 
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Thing they are now libelled in the Spiritual Court. 


Common Law, that does not acquit him of the Bzawling , 


5 R. Raymond moved to ſet aſide a Plea Puis darrcin 
and there being a Diſtribution decreed by that Court to 


-Joined,, that there was na ſuch Account: And now he cont? 


Spiritual Courts. 


fo2 Striking there, an Jnfozmation was bꝛought; and that | 
upon the Trial they were acquitted; and that fo? the ſame 


Eyre: They ought not to have a Pꝛohibition; they ought 
to have ſet fozth in particular what the Inkozmation was. 
A Man may be twice p2oſecuted fo2 the ſame Thing in dik⸗ 
ferent Reſpefts; as fo? ſfriking a. Clerk, an Action of 
Treſpaſs will lie, and in- that he ſhall recover Damages. 
and he may be pꝛolecuted in the Spiritual Court faz Bzawt; 
ing. Coke upon the Statute of Circumſpectè agatis. 

Holt C. J. If a Man be acquitted of the Battery at the 


and the Inkozmation is fo2 the Battery in the Church, and 
not fo? Bzawling. - | | 1 
_ Holt and Powel: You ought to have pleaded your Acquit- 
tal as to the Battery, and pꝛoduce an Affidavit that they 
refuſed your Plea, N 

Tho' the Offence was committed at the lame Time, yet 
it may be diſtint; and Bzawling is a diſtin Offence of it 
ſelf: Foz Striking in the Church a Yan is to be ercommu⸗ 
nicated, but not foꝛ Bꝛawling. Powell J. cited the Abbot 
of St. Alban's Caſe. | ores | | 

Holt C. J. Where there are Mozds which come to 
Blows, oz Blows to Wo2ds, it is the ſame Ad; and after 
an Inkoꝛmation and Acquittal, you muſt plead that in Bar, 

The Pꝛohibition was denied. 2 


Butler verſus Hammond. Hill. 7 Ann. 


Continuancde. | Ot 
- DoXo2 Butler being Commiſſary and Judge of the 
Court in Sudbury in Suffolk, upon Adminiſtration grant: 
ed of the Goods of A. the Defendant Hammond became 
bound in the Bond accozding to the Statute, that C. who 
was the Adminiſtratoz ſhould bzing in a full Jnventozy; 


ſeveral of the Inteſtate's Relations, the Adminiſtrato? 
would not comply with. it, and therefoze was excommuni⸗ 
cated; and the Bond was ſent to Doctors Commons, in 0?- 
der to be put in Suit koz the Benefit of the Inteſtate's Re- 
lations: The Dekendant craved Oyer ok the Bond, and 
pleaded that there was an Account given in, and Iſſue was 


an 


8 


STATUT Hs rm 


4 
L 


and offers a Plea of a Releaſe, which J hope this Court 
will not oblige us to accept. 

Ik it ſhould be in the Commiſſary's Power to releaſe this 
Pond, then the Statute would be of no Fozce. A com- 
mon Uouchee cannot releaſe Erroꝛs in a Common Recovery. 

Powell J. The Oofo2 has not done well in giving this 
Releaſe, and it is a Bꝛeach of Truſt. Qu. Quid inde venir. 


Blackham's Caſe. Hill. 7 Ann. 


2 Trover, befoze Holt C. J. the Plaintiff pꝛovbed the (8. ) 
1 Goods to be in his Poſſeſſion, and to be taken away by 1 Salk. 290, 
the Dekendant. The Defendant ſhew'd, that theſe were?“ 
the Goods of Jane Blackham in her Life-time, and that the 
Defendant had taken out Letters of Adminiſtration to her, 
and ſo was entitled to the Goods. Upon this the Plaintiff 
pꝛoved, that ſome few Days befoze her Death ſhe was ac⸗ 
tually married to him; and in anſwer to that, it was in- 
ſited that the Spiritual Court had determined the Right to 
be in the Defendant ; fo2 they could not have granted Ad- 
miniſtration to the Defendant, but upon ſuppoſing there 
was no ſuch Marriage; and that this Sentence being of a 
Matter within their Jurtsdifion, was concluſive ; and 
could not be gainſaid in Evidence. =» | 
Et per Holt C. J. A Matter which has been direily de- erz; 
termined by their Sentence, cannot be gainſald. In the 23s. Y 
Point direfly tried, 'tis otherwiſe if a collateral Matter 7,54 359- 


be collefted o2 inferred from their Sentence, as in this Cale. Kb. 3, 


STATUTECS! 
Bennet verſus Talbot. Hill. 8 W. 5 
Reſpaſs fo2 Entering and Hunting in G2ound, the (.) 
Defendant being an inferio2 Tradeſman, contra 1 f 2 
pacem Dom. Regis, & contra formam Statuti, &c. , 307. 
It was here objefed, that contra formam Statuti 
goes to the whole Declaration, wherein one ok the Trel⸗ 


paſſes is not againſt any Statute. | 
| | 8 F 5 | Holt 


; 662 
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3 Cro. 231. 
1 Vent. 103. 
Allen 43. 


48 5 W. E 
M. 


* OOO 


Holt C. J. If an Afﬀ of Parliament depzives a Ban ok 
any Benefit he had befoze at Common Law, oz increaſes a 
Penalty, in ſuch Cale if one declares upon the Statute, 
and does not bzing himſelf within it, and concludes contra 
formam Statuti predict, it is nought: But if there be no 
At of Parliament at all, and the Platntiff concludes contra 
formam Statuti, tis only Surplulage. The Queſtion is 
now, how the Platntiff ſhall declare in this Caſe? Jn the 
Count ſeveral Treſpaſfes are alledged, the laſt of which is 
only within the Statute, and the Concluſion is contra for- 
mam Statuti: Though here in a grammatical Conftrufion 
it goes to the whole Declaration, yet in Law it hall go 
but to the Þunting; and therefoze why may we not apply 
it only to the latter Part, and rejef it as to the Reft fo2 
--—21 inthe as was done in an Jnditment in Harwood's 

Afterwards it being moved again, the Court was of O⸗ 
pinion, that where a Statute makes an Dffence, the Con- 
cluſion muſt be contra formam Statuti; but this was an Ok. 
fence befoze the Making of the Ac, and therekoze the De: 
claration was well enough. 


Judgment was given fo2 the Plaintiff. | 


C2.) 
3 Salk. 330. 


(3.0 
Mod. Caſes 


Flatt verſus Hill. Mich. 10 W. 3. 


N this Caſe, Holt C. J. held, That if the Plaintiff mit. 
recites a General Statute, the other Side cannot plead 
Nul tiel Record, but muſt demur ; and then if the ilreti⸗ 
tal is of Subſtance, and the Party upon reciting it con⸗ 
cludes contra formam Statuti præd, tis naught ; though if he 
conclude contra formam Statut. in hujuſmodi caſu edit', &c. 


*twill be good. Where the Dekendant will take Advantage 


of a Mil⸗recital of a private Act of Parliament, he ought to 
plead Nul tiel Record, o2 alledge that tis farther enatted ſo 
and ſo, &c. and ik he demurs to the Declaration, it ſhall 
be taken to be confeſſed as tis pleaded. 


Mills verſus Wilkins. Hill. 13 W. 3. Mich. 
2 Ann. . 


Tig Defendant in Treſpaſs jutified as an Officer by 
| Uirtue of the Statute 1 Jac. 1. c. 22. ſetting fotth 
the Title of the At variant from the Recozd: To — 


2 


J ᷣ ͤ DO WEI ar 


l. 


Plea Exception being taken, that there was no Statute ſo 
entitled, 6c. It was anſwered, that the Title is no Part 
of the At; and that an Act may be without any Title, as 
moſt of the antient Statutes are; therefoze a Uartance in 
the Title is nothing. 72 

Holt C. J. It is true, the Title of an Ac of Parlia- 
ment is not a Part of the Law oz enating Part, no mo2e 
than the Title of a Book is Part thereof; fo2 the Title is 


not the Law, but the Name oz Deſcription given to it by 


the Makers: So the Pꝛeamble of a Statute is no Part of 

it, but contains generally the Motives o2 Inducements 

thereof; and therekoze it is not neceſſary to ſet fo2th the 

Title 02 Pꝛeamble, but generally that at a Parliament heid 

at ſuch a Time, &c. Enactitat. fuit; and by ſetting out the; Keb. gr, 
Title of the Act ſpecially, you tie your Juſfification to an $4 


At thus entitled, and if you cannot pꝛoduce one, you are Dyer 324. 


gone: And fo2 this Reaſon the Juſtification is ill. 
Judgment fo2 the Plaintiff, 
| | See Deer-Stealers. 


* 


S TOCKE 
Callonel werſus Briggs. Trin. 2 Ann. 


ſhould pay ſo: much Money ſir Months after 113. 
Contract, the Plaintiff transferring Stock; ann 
| at the ſame Time the Plaintiff gave a Note to 
the RA to transfer the Stock, he paying the Mo⸗ 
nep, &c. | | | 
Holt C. J. Ik either Party ſue upon this Agreement, 
the Plaintiff fo2 not paying, o2 the Defendant fo2 not Hob. 88. 
transferring, to maintain the Aclon one muſt aver and Ayn. 183 
pꝛobe a Transfer o2 Tender, and the other Payment o2 a 
Cender, koz Transferring in the firſt Bargain, was a 
Condition pꝛecedent: And tho there be mutual Pꝛomiſes, 
yet if one Thing be the Conſideration of the other, here a 
Perkozmance is neceſſary to be averred; and he obliged the 
Plaintiff to pꝛove his Transfer, oz a Tender and Refuſal 
to accept within the fir Months. 5 
| Fg nd 


| \ Ction upon an Agreement, that the Defendant » $atk. 118, 
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U 


Mod. Caſes 


L. and E. 2 19. 


Caſts W. 3. 
105. 


And it has been lately adjudg'd, that if the Plaintie do 
not ſet kozth in his Declaration that he was at the South- 
Sea ÞÞouſc, 8c. on the Day agreed, at ſuch a Time, and 
ſtaid till the laſt Hour of the Day to transfer his Stock, he 
cannot maintain his Adion. 


SUPERSEDEAS. 


Anonymus. Mich. 8 W. * 


Holt C. J. N Audita querela is no ns in 
| it ſelf, being not like a Writ of Er- 

ro2; but the Party may go on with 

his Execution till there be a Special 

Superſedeas; und tho' an Audita querela be allowed, no Su- 


perſedeas ſhall be granted, till the Matter, whereupon the 


Aucdita querela is grounded, be pꝛoved by Two Witneſſes, 


Caſes W. 3. 
413. 


Holt C. J. B 


tain Dffence; and here one being committed thus, Whereas 
A. has been conviited of a Misdemeanoꝛ, and cannot find 


iS U RETY. 


— Trin. 12 W. 3. 


P Law, none can be compelled to find 
Surety fo2 his Good Behaviour, exr- 
cept it be by antient Cuſtom within a 
Leet, oz foz Uagrancy, oz ſome cer- 


Security fo2 his Good Behaviour; therefoze, 8c. And here 
could be no Certiorari, there being no Reco2d of the Con⸗ 
vittion; the Party being bzought up. upon Habeas Corpus 
was diſcharged on — Per Cur. | 


5 FFF ¾ é . 


SURRENDER 


Leach and others apainſt Thompſon: Mich. 


RROR in B. R. ſur Judgment in C. B. pro quer 
| en Ejectment, there bzought by Thomas 'Thompſon 
againſt Sir Simon Leach & al' Defendants, upon 
the Demiſe of Ch. Leach, of the Mano? of Bulk- 

worthy. CUherein upon Non Cul. pleaded, the Jury find a 
Special Uerdix, That Nich. Leach was ſeiſed in Fee of the 
Panoz and Lands in the Declaration, and by his Laſt 
Will in Writing, bearing Date Decemb. 9. 19 Car: 2. de- 
miſed the P2emiſies to his Bꝛother Simon Leach fo2 Life, 
Remainder to the firſt Son of the Body of the ſafd Simon, 
and the Heirs Male of the Body of ſuch firſt Son, and in 
like Manner to the ſecond and third Son, &c. and fo2 Want 


of ſuch Iſſue of the ſaid Simon Leach, the Remainder to Sir 


Simon Leach and the Heirs Males of his Body; and fo2 Mant 
of ſuch Iſſue, to the right Þeirs of Nicholas the Teſtatoz fo2 
ever; and that the ſaid Nicholas died ſeiſed of the Pꝛemiſles, 
and after his Deceaſe the ſafd Simon entred, and became ſet- 
ſed fo2 Life, with Remainder over, as afo2eſaid; and being ſo 
ſeiſed, made a Deed bearing Date 23 Auguſt, 25 Car. 2. ſealen 
and delivered to the Uſe of Sir Simon Leach, (but he was 
not p2eſent) which Deed the Uerdit ſets fo2th in hæc yerba; 
and by ft he granted and furrendzed unto the ſaid Sir Si- 
mon Leach, and his Heirs and Aſſigns, the ſaid Wanoz and 
Lands, and Reverſion and Reverſions, Remainder and 
Remainders of the ſame; To have and to hold the ſame to 
the ſaid Sir Simon Leach and his Heirs, to the Uſe of him 
and his Þeirs: And further, That the ſaid Ch, Leach (the 
Leſſo2 of the Plaintiff) the firſt Son of the ſatd Simon 
Leach, was bo2n the firſt of November,. 25 Car. 2. and not 
befoze; and that Simon Leach, from the Time of Sealing 
the Deed to the 25th of May, 30 Car. 2. did continue pol⸗ 
ſeſſed of the Pꝛemiſſes; and that then, and not bekoꝛe, Sir 
Simon Leach accepted and agreed to the ſaid Surrender, 
and entred into the Pꝛemiſſes; and that afterwards the 
ſaid Simon Leach, Bꝛother of the ſaid Nich. the Teſtatoz; 
died, and the laid Ch. Leach, the Son, after his Deceale, 
| : {2 8 & entred, 


1 Shaw. 296. 
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entred, and made the Leaſe in Narr' to the Plaintiff, who 
by Qirtue thereof entred, and was poſſeſſed, and ſa 


continned tin the Deſendant (Sir Smon Leack & al') ejex, 


ed him. But whether, upon the whole Batter, the laid 
Simon Leach did ſurrender the ſaid Manoz and Pꝛemiſſeg 
to the ſain Sir Simon Leach befoze the Birth of Charles, 


they doubt; and if he did not, &c. then they find the De: 


fendants gullty; and ff he did furtender befoze the Birth, 
then they find pro Def. | ins 
The Chief Juſtice in C. B. Powell and Rokeby, after 


* 


ſome Arguments at the Bar pro quer, held, That it was 


no Surrender, til ſucd Time as Sir Simon Leach had 
Motice of the Deed of Surrender, and agreed to it, and 


fo the Remainder was vefted in Charles the Son, and not 


defeated by the Agreement of Sir Simon Leach, after the 
Birth: And Judgment there pro quer, contra Opin. Ventris. 


Holt C. J. 9s to the Moꝛds Releaſe and Grant in the 
Deed, they ſignify nothing; koz a G2zant in this Caſe 


could be of no Avafl without Livery; though the Moꝛds of 
the Deep be G1ant, yet it muſt be pleaded as a Surrender, 


nnd not otherwife : That a Surrender is a particular Sozt 


of Conveyance, and Agreement fs neceſſary to perfef it; 
and fo Judgment was affirmed, and afterwards that Judg⸗ 
ment reverſed in the Houle of Lozds; all the Barons be. 


ing of Opinion fo2 the Plaintiff in Erroz. 


ES). 


Skin, 284. 


— 2 — 2ůä * — AE. om. * — — 


TAI I. 
Symonds and Cudmore. Hill. 2 w. & M. 


Tenant fo2 Life, with Power to make Leaſes 

fo2 twenty-one Pears, thee Lives, o2 ninety-nine 

; Pears determinable upon thee Lives, Remain- 
der to his Son in Tail, Remainder to the Father and his 
Þeirs; the Father leales fo: twenty-one Pears, rendzing 
$1. per Annum, and dies; the Son, being Tenant in Tal, 


12 a. Special Verdict in EjeQment, the Father 


leaſes to J. S. fo: twenty-one Pears, to commence after the 


Determination of the fozmer Term, rendzing 105. per An- 
pum, and: dies during the firſt Term, having Tffue y the 


66 


Leſſee brought the Ackton. PEE . 
The Queſtion was, if a Leaſe fo2 Bears made by Te⸗ 
nant in Tail, ts commence in futuro, and the Leffo2 dies 
dekoze the Commencement, and the Jffue in Tail (there be- 
ing a pꝛioꝛ Leaſe in eſſe, fo that be could not enter) levies 
a Fine to the Cie of himſelf in Fee, if after this Fine, he 
might avoid this future Leaſe, and enter upon the Tenant 
when it commences in Poſſeſſion ?® | 

In another Cerm Holt C. J. agreed, that Judgment 
ſhould be given fo2 the Defendant 3 But he laid, if he had 
been Tenant in Talk in Reverffon, withont the Fee alſo in 
him who had made this Leaſe, and after his Iſſue had le⸗ 
vied the Fine, that Judgment ought to be given fo2 the 
Plaintiff: Fo2 he ſaid, when Tenant in Tail makes a 
Leaſe fo: Years, to commence after a kozmer Leafe, and 
dies befoze the Commencement of this Leaſe; this ſecond 
Leaſe is void at the Eſeftton of the Iſſue; and the Jffue is 
in of an Eftate-tail, not charged to this future Leaſe, and 
the whole Eftate-tail defcends to the Iſſue; fo2 till the 
Lefſee enters by Force of the Leafe, he is not Tenant fo2 
Pears; but has only a Right to have the Land: And an 
Entry is neceſſary to have an Eſtate, And when he who 
leaſed dies, his Jfſie is in of a Right paramount the 
Leaſe ; and therefoze he ſhall not be charged with ſuch ku⸗ 
ture Intereſt, but it is void. And he ſatd, that the Fine 
here does not extinguiſh the Election, no mo2e than in the 
Caſe of Baugh and Blunden, 1 Cr. 362. where it was at the 
Eleckion of the Party to have a Leafe fo2 Pears, a Diſſeiſin 
0 not, and he levied a Fine; this does not eftinguiſh the 
Election, but the Connſee ſhall have it; but ofherwiſe if it 

be an abſolute Diffeifin, accodding to Biekler's Cafe 

2 Rep. and he ſaid no Act here is requiſite on the Part 
the Iſſue, oz appointed by the-Law; and he ſafd that the 
Leaſe here, fi contingat that the Tenant in Tail who made - 
it dies during the Continnance of the fozmer Leafe, is as 
void as where Tenant in Tail leaſes fo2 Pears, to com⸗ 
mence after his Death; fo2 now by the Matter fabſequent, 
this Leafe is to commence after the Death of Tenant in 
Call; in both Cafes it is void, o2 not, at the Elefton of 
the Aue; and fo2 theſe Reafons, if the Cafe had been that 
Cenant in Tail had made a Leafe to commence as here, 
: | ” : | and 


nl. 
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ties, which pꝛove it to be fo, do likewile make out, that it 


1 Roll. Abr. 


839. | 
Lit t. Rep. 


344. 
1 Inſt. 21. 


to his peirs; and fo2 Default of ſuch Jſſue, the Remain: 
Tail. And in the p2zincipal Caſe, the ſubſequent Mozds ok. 


nant in Tail Lefſo2 had alſo the Reverſion in Fee, expedant 
upon this Eſtate⸗tail, in him at the Time of the Leaſe, he 


Had a Fee in him, as if Tenant in Tail had died without 


and he gave Judgment fo2 the Oefendant. 


*5% and fo2 Want of Iſſue ok him, then to the right Heirs of 


viz. and for Want of Iſſue of him, make an Eſtate⸗tail, by qua- 


and died; and his Iſſue levied a Fine, the Conuſee might 
avoid the Leaſe : But infomuch that in our Caſe the Te: 


was of Opinion fo2 the Dekendant; fo2 by the Fine the &. 
ſtate was diſcharged of the Eſtate⸗taill; and the Conuſce 


Iſſue; and he cited the Caſe of Sir George Browne and 
other Caſes, and concluded with the Caſe of Holt and Sam- 
bach, 1 Cro. 103. which is exadly the ſame with this Caſe, 


Lee verſus Brace. Mich. 8 W. 3. 


A Deed of Feoffinent was made to the Uſe of the Feof. 
fo2 fo2 Life, Remainder to his Son and his Heirs, 


the Feoffoz: Pere it was objeted, that tho' this would have 
been an Eſtate⸗tail in the Son by a Mill; yet the Authozi- 


is otherwiſe in a Deed. 

Holt C. J. This is but one entire Sentence of Limita- 
tion, the Intent of which is very plain; and the Rule of Law 
is only, that an Eſtate of Jnheritance cannot paſs without 
Wows of Inheritance; but there is no Rule in Law, that 
Wozds of Inheritance may not be qualified o2 abzidged by 
ſubſequent Moꝛds: Therefoze in this Caſe the Son hath on- 
ly an Eſtate-tail, altho' it be by Deed, it being in one Sen: 
tence; foꝛ tho' the firſt Woods of that Sentence, i. e. To his 
Son and his Heirs, make a Fee-ſimple, the Moꝛds ſubſequent, 


lifying and abzidging the firſt Wozds; and in creating En- 
tails, the Mill of the Dono? is to be obſerved. My Low 
Rolle tells us, ik Lands are given to a Man and his Peirs, 
and if it happen that he dies without Þeirs of his Body, 
Remainder over; this is an Eſtate⸗tail, foz the Limitation 
of the Remainder ſhews what Heirs were intended: And 
where there was a Conveyance in Way: of Feoffment, as 
this is, to the. firſt Son who ſhould have Iſſue, aid 


der over to another: Here it was held to be an Eſtate in 


Limitation ſhew, that the Feoffoz intended ä 
| 3 gs q 


TAN 669 


gate would veſt in the mo, it is no moze — if a Gift: 
had been made to a Man and his Deirs, viz. to we Wer 
of his Body, 
Judgment was given fo2 the Defendant. - 
See Recovery. 


11 A E S. 


Brewſter verſus Kidgell, Hill. g W. 3- 


to be paid out of Lands without any Deduckion oz A- 43% 439. . 
batement of Tar, &c. The Queſtion was, whether Lond. 3% 
the Parliamentary Taxes ought to be deduced, 02 the 
Rent was payable free of all Taxes, as well Parliamenta- 
ty as others? 
Holt C. J. This Rent is payable free of all Taxes; and 
no Oeduftion can be made by the Tertenant fo2 the Parlia⸗ 
mentary Tax of 4s. in the Pound: And the ſpecial Rea- 
| ſon of this Judgment, and which governs the Caſe, is 
grounded upon the Circumſtance of Time when the Gant 
was made, which was Anno 1649, fo2 at that Time thoſe 
Parliamentary Taxes now in uſe were firſt invented ; but 
if this Gzant had been in the Pear 1640, which was bekoze 
theſe Kind of Taxes began, J ſhould have been of another 
Opinion; becauſe about that Time, and ſome Time bekoze, 
the Tarations were by Tap of Subſidies, Tenths, and — 76, 77. 
Fikteenths; and it would be hard and unreaſonable to ex- 1 2 
tend the Kloꝛd Taxes to ſuch Impoſitions, which were not 3 * 
in uſe at the Time of the Gzant. But now our Parlia⸗ Bro Quint, 
mentary Tares have a Soꝛt of Exiſtence at all Times, the * © #* 
conſtant Revenues of the Crown having been found not to 
be ſufficient fo2 the Emergencies of the Government ; and 
therefoze theſe Tares came in from Time to Time as a 
Supply: And the King may grant by Patent, that a Yan 
ſhall be acquitted of a future Tax to be given by Parlia⸗ 
ment; which chews ſuch Tares do in ſome Mealure exiſt; 
otherwiſe ſuch a G2ant would be void. And although the 
Land⸗Tax A# has a Clauſe, that the Tertenant ſhall deduck 
the Tar out of the Rent * thereon, that does _ 
repea 


T this Cauſe, concerning the Gꝛant of a Rent · charge, Carthew 
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coptal-0}; alter the Covenant to pay the ſame without De. 


vution- Alſo the Wozws of this Sant, viz. to pay the 
Rent-Charge without any Dedufton fo2 Taxes, can have 
no other Reſpe# particularly but to Patliamentary Taxes , 
becauſe the Tertenant hath no Power to dedutt in any 0: 


ther Caſe whatſoever. 


34 H.8. 
2 Inſt. 252. 


| 32 H, 8. cap. 
50. 


The Mlozd Taxes generally ſpoken, with Reſpe# tg 
atiy Freehold, o: where the Subjet Matter will bear it, 
ſhall be intended Parliamentary, and this propter excellen- 
tiam; but there are other Taxes, ſuch as fo? repairing 
Churches, Rates foz the Poco, &c. In the 18th Year of 
King Ed. 3. a Galuation was made of all the Towns in 
England, and returned into the Exchequer, and this became 
the ſtanding Rule koz taxing every Town; ſo that when a 
Tax was given, the Dfficers of the Exchequer pꝛeſently 
knew to how much it amounted fo2 each Town, and the 
Jnhabſtants tared the Landholders and Occupiers of Lands, 
and they were charged and paid their Pzopoztion, though 
they held at a Rack-Rent: The firſf Subſidy was granted 
in the 3» Pear of H. 8. which was a Tar upon the Þerſon, 
fo2 his Lands and Goods, and payable by the Party where 
he lived; and this continued till the 15 Car. 1. But about 


two Years after that, anno 17 Car. 1. the firſt Aſſeſſment 
was made upon Lands and Rent, accozding to a Pound: 


Mod. Caf. 
306, 


Rate: And Taxes and Aſſeſſments are of the lame Mature, 


fo2 the ſame Things are taxed by both of them. 
ColleF029 of the publick Tares have been adjudged to 
the Willozy, fo2 aſſeſſing ſome Perſons at too high a Rate, 


and omitting to tar others, where they levied the Tax upon 


them, and put the Boney in their own Pockets. 
Taxes and Rates for the Poor, vide Poor. 


1 TITHES. 


: 


— 


— K 1 
—— * „ _—_ 
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Bradſhaw ver ſus Swanton. Mich. 1 W. & M. 


Rohibition to the Confiſtozy Court of Durham, where (1.) 
the Libel was fo2 Subſtrackion of Tithes; the Sug- Carchew 
geſtion was, that a verbal Compoſition was made '* 

between the Plaintiff and the Defendant, foz all 
Manner of Tithes for two Years; and the Libel was fo2 
Tithes ariſing within that Time: And a Difference was ta⸗ 
ken between a Compoſition for Life, and Years ; fo2 in the 
firſt Caſe a Pꝛohibition lies, but not where the Compoſt» Yelv. 94. 
tion is fo2 Life; and to pꝛove this, the Caſes in the Bar- r 5. 
gin were cited. : | | 469. : 
To which Holt C. J. anſwered, and ſo it was refolved, r. x. B. 43, 

That though ſeveral Books tell us, that a Pꝛohlbition 2 = 
would lie where the Compoſition is fo2 Pears; and where 833 
the Difference is taken ut ſupra; yet the Law fo2 ſeveral Lice. Rep. 
Pears paſt hath been clearly taken, that no Pyohibition 1 . 
will lie upon any Compoſition, whether fo2 Life o2 Pears, 2 Cro. 668. 
fo2 any Tithes , and therefoze the pꝛoper Remedy is to ap- See Reg. 38, 
peal to the Arches, if the Conſiſtozy Court ſhould refuſe a 

Plea of Compoſition. | | | 
2 Pꝛohibition was denied; quod nota. 


Hicks verſus Woodſon. Mich. 6 W. & M. 


OLD, King's Serjeant, moved fo2 a Conſultation af- (2.) 
| ter a Uerdi# in Pꝛohibition, upon a Cuſtom to be skin. 560. 
diſcharged of Tithes of barren Cattle within the Hutid2ed of 
D. &c. and faid, ſuch Cuffom within an Pundzed is not 
good; though it may be that a Part of a County, as the 
Weld of Kent, &c. map have ſuch a Cuſtom; as Roll. 654. 
tit. Diſmes. And he inſiſted, that if ſuch a Cuſtom obtain, 
the Refto2 would be ſtarved; fo2 then the Occupiers and Jn- 
babitants would only feed their Beats, and never employ 
them fo2 the Pall oz Plough. It was anſwered, that the 
Cuſtom is found by the Uervif#, and ſo is to be intended 
to have been ſo uſed Time out ok Time, and yet the Par- 
fon has not been ſtarved. And it was ſald, that * a 
| | an 


SEES +): 20088 


— _ — YE YRE—_——_ TI 


Carth. 461. 


Man may not pzeſcribe in non Decimando, becauſe the Parſon 
has as great Care of his Soul as of the reſt of the Parich 
yet a Weld, o2 two Hundzeds might, and if two Hundzeds; 
may not one Hundzed? Foz though one o2 two Men might 
combine to defraud the Parſon, yet ſuch a general Uſage 
thzoughout a whole hundzed, oz in the greater Part of a 
County, as a Weld, (and as Holt C. J. thought a whole 
Comity) cannot be intended to commence upon a Combina⸗ 
tion ; but to be ſettled by Uſage founded upon Compoſition 
oz other reaſonable Cauſe, $737 V 
And Holt C. J. faid, that this Caſe of Tithes, is the 
only Caſe in which a Man cannot pꝛeſcribe foz a Diſcharge; 
Eyre J. ſaid, that Tithes koz barren Cattle are due by 
Cuſtom. 1 TEL, | Ge 
But Holt C. J. ſaid, that they are due de communi jure; 

and two Shillings per Pound is the uſual Tithe of Common 
* Right; but that there are divers cuſtomary Manners of 
Tithing fo2 them; and the Cuſtom here was alledged by the 
Occupiers and Inhabitants, | 
Curia adviſare vult. | 


Hill and Vaux. Mich. 10 W. 3. 


Ibel in the Spiritual Court of Lincoln, fo2 Tithe Mill 
by a Uicar; the Oefendant alledged a Modus, and 
pꝛayed a P?2ohibition ; but it appearing on the Suggeſtion, 
that this Modus, during that Part of the Pear in which 
it was payable, gave the Uicar no moze than a Tenth, 
which by the Law he ought to have thꝛough the whole Pear, 
n92 in a moꝛe advantageous May: The Cuſtom was held 
void, and a Pꝛohibition denied. Jn the Debate of this 
Caſe a Queſtion aroſe, whether it had been a good Modus, 
if it had been alledged that the Delivery had been at the 
Uicarage-Houſe; which depended on this Queſtion, whe- 
ther the Pariſhioner of commmon Right is obliged to de⸗ 
liver his Milk⸗Tithes, either at the Gicarage⸗Poule o; 
 Church-Pozch; as was adjudged in the Equity Side of the 
Exchequer, in the Cafe of Dod and Engleton, Raym. 277. 
And Holt C. J. ſaid, that a Pariſhfoner is not obliged ſo 
to do of Common Right, but only to ſet them out; and 
that therefoze, if this had been in the Modus, it would have 
made it a good one; and that the Caſe of Dod and Englc 
ton was a mere equitable Decree, guided by the Cuſtom of 
the neighbouring Pariſhes, at 
13 ar 
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Hart verſus Hall. Mich. 10 W. 3. 


Otion fo2 a Pꝛohibition to kay a Suit fo2 Tithes of (4. 
an old Mill, viz. every tenth Toll-Diſh, on Suggel⸗ _ . z 
tion that it was an old Mill. 
Holt C. J. The Plaintiff ought in his Suggeſtion to p2e- 
fcribe in non Decimando, and alſo to bzing an Affidavit of 
the Truth of the Fai, and ſo it was adjudged in Loꝛd 
Chief Juftice Hale's Time, in the like Caſe; fo2 he ſaid, 
that of Common Right Tithes were not due out of a Mill; 
yet befoze the Statute of Articuli Cleri ſome Mills did pap, 
and ſome did not, and upon that it was enated, that de 
Molendino de novo erect non jacet Prohibitio; and f02 ſuch as 


paid * that Statute, they ſhall fil pay. 


TOL 


Warrington verſus Moſely. Hill. 6 W. 3. 


| 
7 


within a certain Manoz; and the Queſtion upon 4 Mod. 319, 
the Pleadings was, Ik ſuch a Toll, independent 
of all Yarkets and Fairs, could be good? It 
was argued, that the Pꝛeſcription was unreaſonable be⸗ 
cauſe the Toll is not fo2 any Goods bought oz ſold in a 
Parket, &c. And the King cannot impoſe a Outy upon 
his Subjets, but ſuch as is koz their Benefit; conſequentſy 
a Lozd of a Mano cannot; he might make a particular A- 
2 with People coming there, but may not exact a 
oll. 
Holt C. J. & Cur': We are not ſatisfied with this Pꝛe⸗ 
ſcription, there being no Recompence koz it; and every 
Peeſcriptfon to charge the Subjet with a Duty, muſt im⸗ 
part a Benefit oz Recompence to him, oz elſe ſome Reaſon : Ron. Abr. 
ought to be ſhewed why a Duty is claimed. The Caſe in peu 
Dyer is very hard, fo2 the Loꝛd Mayoz of London to have“ 37 
the twentieth Part of all Salt brought thither, and no 
Reaſon given why he _ n it, But Tolls may be 
good, 
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Carthew 
: 357z 359+ 


good, where they appear to have a reaſonable Commence: 


Vinkinſtone werſus Ebden. Trin. 7 & 9 W. 3. 


1 Trover, &e. fo? diſtraining Things belonging to the 


Plaintiff's Ship in the Þarbour of Newcaſtle, fo2 a 
Toll of five Pence fo2 every Chaldzon of Coals there 
ſhipped off, due by Cuſtom Time out of Pind, to the Coz: 
pozation, in Conſideration of their Charge in maintaining 
the Pozt, &c. It was here inſiſted, that this was a void 
Cuſtom; and not like the Caſe of maintaining a Key, which 
is fo the Defence of Ships in Time of Meed. 

Holt C. J. As to the Reaſonableneſs of the Cuſtom, J 
hold the Conſideration ta be ſufficient, and that it is a good 
Cuſtom in Law: pere it is found that the Cozpozation are 
bound to repair, &c. the Pozt; and it is the Obligation 
which lies on them to do it, and not the Perkoꝛmance of 


the Thing itſelf, which is the Conſideration of the Duty, 


Hill. 25 Car. 
2. 


C1.) 
Com. 121, 
122. 

1 Show. 2. 


Sce 2 Show. 


345, 364+ 


Jn the Caſe of Malden fn Eſſex, there is a Cuſtomary Duty 
of 10d. out of every Mark of the Purchaſe Money of 
any Bozough Lands, payable to the Bozough, in Conſide- 
ration of their Charge fn maintaining and cleanſing the 
Poꝛt and Haven there; and this was tried at Bar, befoze 
the Loꝛd Chief Juſtice Hale, and adjudged a good Cuſtom, 

Judgment foz the Defendant; | . 


— „„ — 
ä 


Thompſon verſus Harvey. Trin. I W. & M. 


* — 


EBT on Bond; Part of the Condition was, 
that the Defendant ſhould not buy Sheep's Trot- 


ters of any Perſon, of whom the Plaintiff had 
o/ ſhould buy, &c. On Demurrer, . 
Holt C. J. held the Bond was void; and fad, that in 


| Caſe of The Taylors of Exeter verfus Clarke, the Condi: 


tion of the Bond being not to erercife a Trade in Exeter, 
was adjudged gaad; but that Judgment was —— 
| 2 | a; | * 


2 


the Ercheguer Chamber on ſolemn Argument, againſt the 
Opinion ok Jones C. J. „ | 
It ts,uſyal to retain a Leſſee krom ſuch Trade in the 
Houſe let; fo2 J can chuſe whether J will let the Þoufe, oz 
not. | | f 
Dolben J. again the Judgment given in the Erchequer 
Chamber, in the Caſe of the Taylozs of Exeter. 1 Saund: 
311. Denham and Hemlock's Caſe, A Bond not to ule a 
Trade in ſuch a Street, good. 
Galuable Conſideration will make ſich a Bond good. 
Another Part of the Condition was, that he ſhould not 
buy mo2e-than he hap done bekoze, which by Eyre is ill, be- 
cauſe it reſtrains him from enlarging his Trade. | 
Che Court was clearly of Opinion, that it tended. to a 
Monopoly, and gave Judgment fo2 the Oefendant, 


| Froth's Caſe. 10 W. 3. At Surry Aflizes. 


H Served Seven Pears as an Appꝛentite beyond Sea, Cz.) 
+ but was not bound. This is ſufficient to excuſe * Salk. 67. 
him from the Penalties of 5 Elia. Per Holt C. J. at Surry 
8 | | Wo | 


is to fell fo2 ready Money; but ik he be a Fatto2 in a Sozt _. F 
of Dealing oz Trade, where the Uſage. is fo2 Fafozs to ſel 3114. 
on Truſt, there, if 9 | 


ere, if he ſells to a Perſon of good Credit at 
that Time, who after becomes: talolvent, the Fato? is dil⸗ 
charged; but otherwiſe, if it be to s Pay notozioufly diſcre⸗ 
dited at the Time of the Sale. But if there be no ſich 
Alage, and he, upon the general Authozity to ſell, ſells up- 
on Triiff, ter the Uenvee be ever fo able, the Faito? is onty 
chargeable; fo2 in that Caſe, the Fato2 having gone be⸗ 
yond his Authozity, there is no Contract created between 
the Uendee aud ths Fadtaꝝps Mincipai; and ſuch Sale is a 
Converſion in the Fafo2t And if it be not in Market-overt, 
no Pꝛoperty is thereby altered, but Trover will alſo lie 
againſt Uendee, So likewife if it be in a Barket-Overt, 
and Uendee knows the Factoz to ſell as Faitoz, 
Dee Apprentices. 
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3 Salk. 357. 


. _ 1 Vent. 184. 


En 


TRAVERSE. 
Anonymus. Paſch. 9 W. 3. 


By Holt C.J.  Oefendant ought to induce his 
| Traverſe, fo2 he ſhould not deny 

the Title of another, till he ſhew 
4 "Mm ſome colourable Title in Himſelf, 
and if the Title traverſed be found naught, and no Right 
appears fo2 him who traverſed, it would happen that no 
Judgment could be given: But an Inducement cannot be 
traverſed, becauſe that would be a Traverſe after a Tra- 
verſe, which would be not only infinite, but abſurd. Jn 
Treſpaſs fo2 taking and carrying away the Plaintiff's 


Goods ſuch a Day, the Defendant juſtifies the Taking the 


Day following, quæ eſt eadem tranſgreſſio; this was ad: 
judged ill upon a Demurrer, becauſe he doth not traverſe 


the Time befo2e and after it. 


2 Lutw. 


And where a Defendant, in Treſpaſs koz entering the 
Plaintiff's Cloſe, juſtified by a P2eſcription to dig fo? 
Coals, the Plaintiff replied, de injuria ſua propria abſque ta- 
li cauſa, but did not traverſe the Pꝛeſcription. On a De: 
murrer to this Replication, it was objefted, that the Plain- 


tiff ought to have traverſed thus; abſque hoc, that the De: 


(1.) 
2 Vent, 316, 
317. 


fendant, and all thoſe whoſe Eftate he had in the Pꝛemiſſes, 
have Time out of Pind uſed to enter into the Cloſe, 8c. 


and to dig fo2 Coals there: 


Patrick Harding's Caſe. Paſch. 2 W. & M. 


POM Mot Guilty pleaded, the Jury found a 
Special Gerdi, viz. that Patrick Harding, to the 
Intent to depoſe the King and Queen, and de⸗ 
pꝛibe them of their Royal Dignity, and reſtoze the 
Jate King James to the Government of this Kingdom, — 
5 | | 


1 


677 


(fo? Money by the laid Patrick paid) litt, hire, raiſe and 


pꝛocure firteen Men, Subjecks of this Kingdom, at the 
Time and Place in the Indickment mentioned, to fight 
and wage War againſt the King and Queen; and thoſe ſir- 
teen Men ſo liſted, hired, raiſed and pꝛocured, did ſend out 
ol this Kingdom into the Kingdom of France, to aſſiſt and 
aid the French King, then and pet an Enemp to the King 
and Queen, and in open Tlar with their Majeſties, and to 
join thinſelves with the Enemies and Rebels of and againſt 


the King and Queen, fn waging War againſt the King and | 


Queen. And if upon this Matter the ſaid Patrick Harding 


be gufity of Treaſon prout the Jndi#ment, then we find him 


Guilty prout, &c. and if not guilty, &c. then Not Guilty, &c. 

Upon this Special Uerdit found, Holt C. J. Juſtice Gre- 
gory, and Juſtice Ventris, who were then pꝛeſent at the Sel⸗ 
ions, concetved ſome Doubt; fo2 they were of Opinton, 


that it did not come within the Clauſe of the Statute of 


25 E. z. of levying War; fo2 that Clauſe is, That if a Man 
levy War againſt our Soveteign Lord the King in his Realm. 
And by the Yattei mund in the Special Uerdit it appears, 
that theſe Men were liſted and ſent beyond Sea, to aid the 
French King. : e 3 

Jt was alſo doubted, whether it were a good Indickment 
within the Clauſe of the Statute of adhering to the King's 
Enemies: The Fact found in the Uerdi# comes fully with: 
in the Clauſe, (viz.) the Sending Men to aid the French 
King, then an Enemy to the King and Queen, in open 
Mar againſt them. But the JndiXment is ſhozt as to this 


Matter; foz ft is, quod milites ſic ut præfertur levatos extra | 


hoc reghum Angl' miſit ad ſeſe jungend' aliis hoſtibus, inimicis & 
rebellat' di Regis & Regin'; whereas it ſhould have ſet fozth 


who the Enemies were, that the Court might take Notice z; u. 6. 1. b. 


whether they were Enemies as the Law intends, Ik the 
Indickment had been, That he ſent them to the French King, 
then in open War, &c. it had been well. 

And upon theſe Doubts the Caſe was adjourned fo? fur- 
ther Conſideration. | 


Jn Michaelmas Aatation, the greater Part of the Judges 
were aſſembled at the Lo2d Chief Juſtice's Chambers, and 


having debated the Matter among themſelves, they all (ex⸗ 
cept Juſtice Dolben) agreed, that the laid Patrick Harding 


was guilty of High Treaſon, within the Clauſe of the Sta- 


tute, fo2 compaſſing the Death of the King; it being found 
by the Uerdit, that the ſaid Patrick Harding, to the Intent 
8 K to 
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Elizabeth's Time, and the Lozd Cobham's Caſe in the Reign 


to depoſe the King and Queen, and depzive them of their 
Dignity, &c. did foz Money hire, liſt, &c. and an Intent 
to depoſe the King (pꝛoved by an overt Ac) hath been al⸗ 
ways taken to be within the Clauſe of compaſſing the Death 
of the King. So fs Hale's Pleas of the Crown, fo. 11. and 
ſo it was held in the Caſe of the Earl of Eſſex in Queen 


of King James the Firſt, 
the Rebellion of Jack Cade, which At ſets foꝛth, that John 
Cade, naming himſelf John Mortimer, falſly and traiterouſly 
imagined the Death of the King, and the Oeſtrution and 
Subverſion of this Realm, in gathering together and levy⸗ 
ing a great Number of the King's People, and exciting 
them to riſe againſt the King, 8c. againſt the Royal Crown 
and Dignity of the King; was an overt At of imagining 


the Death of the King, and made and levied War falſt 


cuted thereupon. 


and traiteronſly againſt the King and his Highneſs, &c. 
So that it appears by that Ad, that it was the Judgment of 
the Parliament, that Gathering Men together, and Excitiog 
them to riſe againſt the King, was an overt Act of imagining 
_ Death of the King. Gide Stamford's Pleas of the Crown, 
O. 180. = | | | | 

And accozding to this Opinion, Judgment was given a- 
gainſt Harding, in the following Seſſions, and he was exe⸗ 


- 


Nota; Upon an Appeal to the Houſe of Lozds, anno 2 W. 
& M. the ſole Queſtion was, whether upon the Statute of 
Diſtribution, 22 & 23 Car. 2. the Half Blood ſhould have 
an equal Share with the TWhole Blaod of the perſonal E- 
ſtate? And by the Advice of the two Juſtices, and ſome other 
of the Judges, the Decree of the Lozds was, That the 
Halt Blood ſhould have an equal Share. | 


The King and Queen verſus Tucker. Hill. 4 


(2.) 
4 Mod. 162, 
: 166. f 
3 Levy. 396. 


5 W. & M. 


NM Indidtment koz Treaſon was, that the Defendant 
and another, not having the Fear of God in their 
Pearts, no2 conſidering the Duty of their Allegiance, but 
being ſeduced, &c. proditorie compaſlaverunt to kill their ſu- 
p2eme and natural Loꝛd; and that they waged Mar prodito- 
rie againſt the King, their ſupꝛeme, right, natural _ 
I | 38 oubte 
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doubted Lozd, &c. contra pacem, 8c, et contra formam Stat. 
&c. but the Moꝛds contra ligeantiæ ſuæ debitum were omit: 

ted: Upon which, many Exceptions were made to the Jn- 
dixment ; fo2 that the Concluſion of an Jndiment is mate- 
rial, and goes to all, and here are no Wlo2ds to ſupply the 
Defef of thoſe left out; the Mozd proditorie will not do 
it, becauſe a Perſon may be treacheraus, and not att againſt 
his Allegiance, 8&c. | 

Holt C. J. & Cur : The Want of concluding the Indick⸗ 
ment with theſe Wozds, contra Ligeantiz ſuæ debitum, is er- 
roneous; and ſuch an Omiſſion will make it ſo, though there 
are Wo2ds in the Body of the Indickment which tantamount ; 
fo2 a Man may levy Mar, as an Alien Enemy, and not be 
guilty of the Offence as laid here; and that was the Rea- 
ſon in Calvin's Caſe, why that Indickment was not conclu- 
ded contra Ligeantiæ debitum : But it is otherwiſe in this 
Caſe, and here the Indickment hath not any Mozds that 

will ſupply this Dmiſſion ; fo2 debitum Ligeantiz ſue minime f 16g. 129. 
ponderans cannot do it, by Reaſon a Man may not conſider 7 Rep. 6, 11. 

the Duty of his Allegiance, and yet do nothing which is arg p. . 
contrary thereunto. Then contra daminum Regem ſupremum, 96. 
verum & naturalem dominum ſuum, &c. will not help it, be: _ Car. 
cauſe thoſe Moꝛds are not always eſſential in an Indickment, 
they ſignify no moze than to ſhew that the Offender was 
bozn in England; they are Wo2ds ſuperabundant, and have 
been added to Jnditments in later Times; fo? the old May 
was, to ſet fozth the Dffence to be contra dominum Regem 
only; ſo that Mozds, which are not neceſſary in an Jndit: 
ment, ſhall never be conſtrued to ſupply the Omiſſion of 
thoſe which are abſolutely neceſſary. The very Dffence of 
Treaſon is becauſe it is committed contra Ligeantiæ debi- 
tum; the other Mozds are but an Aggravation of the Ok⸗ 

fence, and the Dmiſſion of that Clauſe can no moze be ſup⸗ 

- plied by the Moꝛd Proditorie, than Felonice in Jndiftment of 
Felony could ſupply contra pacem: And it would be very 
ſtrange, if the omitting contra pacem in an Jndiment at 
the Common Law, and contra formam Statuti fo2 an Dffence 
done againſt a particular Statute, ſhould be Erro2; and yet 

an Omiſſion of theſe Wlozwvs ſhould be none. It is true, 

there are ſeveral Indiſtments in the Reign of K. Henry 8. 

aͤgainſt Dffenders fo2 High Treaſon, which was made ſo by 

ſome new Statutes in thoſe Days, as denying his Supze- 
macy, &c. in which theſe Mozds were omitted; but the 
Reaſon was, becauſe they were new Treaſons created by 


as rY 
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particular Ads of Parliament; and it is pꝛobable the P29: 


C44.) 
4 Mod. 395, 


399, 401, 
402. 


Caſ. in Parl. 
127. 


A — 


ceedings in thoſe Caſes begat this Errod. 
Judgment was reverſed, and Reverſal affirmed in Par⸗ 


Walcot's Caſe. Hill. 6 W. & M. 


| FP this Caſe, on a Writ of Erroz bzought fo2 a Defex 


in the Judgment itſelf fo2 committing Treaſon, it was 
aſſigned fo2 Erroz, that the Judgment was quod interiora ſua 
extra ventrem ſuum capiantur, omitting ipſoque vivente com- 
burentur : And theſe UWo2ds were inſiſted upon to be very ec- 
ſential in Judgments fo2 Treaſon. | 
Holt C. J. and Court held, that as Treaſon is the great: 


ett Crime, lo it deſerves the greateſt Puniſhment; and 
though Death is ultimum ſupplicium, yet that is the Puniſh⸗ 


ment fo2 Felony, which is an Dffence of a leſs Nature; 
therefozz Treaſon ſhould be puniſhed not only cum ultimo 
ſupplicio, but with an Aggravation of the cozpozal Pain, 
becauſe it is a Crime committed againſt the Body Politick, 
fn the Perſon of the King, who is the Head of the King: 
dom, and of whoſe P?2eſervation the Law takes ſo great 
Care, that it puniſheth the very Intention to commit Trea: 
ſon againſt him; but no Man can be guilty of Felony with: 


Smith's Rep. gut an Act done: And when the Law of England appoints a 


Angl. 245. 
Finch 28. 

12 H. 8. 13. 
Yelv. 107. 

1 H. 4. 1. 
Co. Entr. 
699. 

S. P. C. 182. 


particular Judgment fo2 an Dffence, as this is appointed 
by the Common Law, it is not in the Power of the Judges 
to alter it, either by any Addition oꝛ Diminution. The 
giving of Judgment againſt Balefaffo2s is Part of the Con: 
ſtitution of the Government, and therekoze it cannot be dil⸗ 
cretionary, which is but a ſofter Wo2d koz arbitrary; and 
if it were ſo, then the Courts which give Judgments might 
make new Puniſhments, as they ſhould think moze ſuitable 


to the Crimes; fo2 they might pꝛonounce a Turkiſh Judg- 


ment, viz. that the Offender ſhould be ſtrangled , oz Tewiſh 


Judgment, that he ſhould be ſtoned to Death; oz a French 
Judgment, that he ſhould be bꝛoke on the Wheel, all which 
are contrary to the known Laws of this Realm. This be- 
ing then an efſential Part of the Judgment, ſettled and ſta⸗ 
ted by the Common Law of England, the Omiſſion of theſe 
Moꝛds makes it void: And if this Omiſſion in the moſt ſe- 
vere Part of the Judgment, ſhould not be Erroz, then 


thoſe Judgments which have theſe Wo2ds cannot be ſup: 
pozted, becauſe a heavier Puniſhment is by that Means — 
2 | | f 


flicted 


7 


2 2 — 
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fied on the Subject than allowed by Law, and fo2 that 
Reaſon may be reverſed : Therefoze it muſt of Conſequence 


be, that theſe TWozds are a neceſſary Part of the Judgment 


in High Treaſon, and the omitting of them makes it erro- 
neous. 1 
Che Attainder was reverſed. 


+ 


Charnock's Caſe. March 11. 8 W. 3. 


Holt C. J. 1 * direding the Jury ſaid, Jt was very true, 


* 2 — ; 


(4) 


as Mz. Charnock had obſerved, that bare State Trial. 


Mozds were not Treaſon, in ſome Caſes, looſe Wozds 
ſpoken without any Relation to any Ac oz Deſign, were 
not Treaſon, oz an overt Ad of it; but Arguments and 
Wows of Perſuaſion to engage another in ſuch a Deſign 


02 Reſolution, and direfing o2 pꝛopoſing Means to effet it, 


were overt Acts of High Treaſon. Jt was the Imagination, 


the Compaſting and Deſigning the Death of the King, that 


was the Treaſon; there was no Way of diſcovering thoſe 
Compaſlings and Imaginations, but by ſome external Ack, 


that manifeſted ſuch Intention oꝛ Purpoſe; and any Thing, 


that was a Manikeſtation of ſuch a Deſign, was an overt 
At. And here had been p2oved ſeveral Meetings and Con? 
ſultations, and P?2opoſals at thoſe Meetings, about the 
Ways and Methods of bzinging about the Deſign of Aﬀeaſ- 
ſination ; and it was never yet doubted, but to meet and 
conſult to kill the King, was an overt Act of Þigh Trea⸗ 
ſon, and Mꝛ. Charnock's endeavouring to ingage Bertram 
in the Enterpuze, was another overt ak. 

As to the Dbjeftion to the Credibility of the Witneſſes, 
that they had acknowledged themſelves involved in the ſame. 

Crimes ; they were however legal Witneſſes, but their Cre- 


dit in this, as in all other Caſes, was left to the Jury; 


That ſuch Evidence had been always allowed; and unleſs 
the Accomplices were admitted to be Mitneſſes, Govern- 


ments could never be ſecure againſt ſuch villatnous Enter- 


pꝛizes. 


Sir John Friend's Caſe. 23 March 8W. 3. 


* R John inſiſted, that a Conſultation to levy War was C5.) 
not Treaſon, and that the being at a treaſonable Coun⸗ e Trials. 


lult, was but Milpꝛiſion of Treaſon; and thereupon the 
1. 8 L Statute 
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- Statute of 25 Ed. 3. was read; but thefe Points were over: 


ruled againſt him. IF 
And Holt C. J. in ſumming up the Evidence oblerved, 


that this Statute contained divers Species, as if, the 


Compaſſing the Death of the King; and 2dly, Levying War, 
but a bare Conſpiracy oꝛ Deſign to levy Mar, was not 
within this Law againſt Treaſon. But if the Deſign or Con- 
ſpiracy be either to kill the King, or to depoſe or impriſon him, 
or to put any Foree or Reſtraint upon him, and the Way pro- 
poſed to effect any of theſe is by levying War, there the Con- 
ſultation and Conſpiracy to levy War is High Treaſon, though 
no War be actually levied, Foz ſuch Conſultations and Con: 
ſpiracies are Dvert Acts, pzoving the Deſigning o2 Compaſ. 
ſing the Death of the King, which was the firſt Treaſon 
ſpecified in the Statute of 25 Ed. 3. That where a Man de: 
figned the Death, Depoſition, oz Deſtructlon of the King, 


and, purfuant to that Deſign, agreed and conſulted to levy 


War, that this ſhould not be Þigh Treaſon, unleſs a Mar 
was atually levied, this was a very ſtrange Doctrine. A Tar 
may be levied indeed without any Deſign againft the King's 
Þerfon, which, if — levied however, is High Treaſon; 
hut a bare Deſign to levy ſuch a War was not Treaſon. 48 
fo) Example; the Riſing in Arms to pull down all Enclo- 
ſures ; to expel Strangers; o2 to pull down Bawdy-Houſes 
without Authozity, was Levying War and Treaſon : But 


the bare Purpoſing and Defigning to riſe in Arms fo? ſuch 


Purpoſes, was not Treaſon. It Perſons affembled them- 
ſelves alla, and aXed with Fozce, in Oppoſition to ſome 
particular Law which they thought inconventent, and hoped 
thereby to get it repealed, this was Levying Mar, and 
Treaſon ; but the Purpoſing and Deſigning it was not ſo. 
When Men endeavoured in great Numbers with Force to pro- 
cure ſome Reformation in the Church or State, without purſu- 
ing the Methods of Law, that was a Levying War, and Trea- 
fon within the Statute ; but the Purpoſing and Deſigning it was 
not ſo. But if there was a Purpoſe to deſtroy the King, to 
depoſe him from his Thꝛone, to reſtrain him (in the Exer⸗ 
tile of his Power) oꝛ to put any Foꝛce upon him; and it was 
pꝛopoſed oz deſigned to effect any of theſe by Mar, ſuch a 
Conſpiracy oꝛ Conſultatign to levy War, fa2 bzinging any 
ſuch Defign to paſs, was an Duert Ack of Hfgh Treaſon. 


2 | es, Sir 


FRN 


2 * 


c 


Sir William Perkinss Caſe. 14 March 8 W. 3: 


[_T OLT Chief Tuftice (among other Things) obſerved, (6.5 
L L as to the Paiſoner's Objeckton. That Sweet proved State Triate, 


only Words, and Words were not Treaſon: Theſe were 
Aloꝛds that related to Things, and Mens Diſcourſes and 
Mods explained their Adions; an Action indifferent in it 


elk might be ſo explained by Mozds, as to be unlawful: - 
Jt was lawful fo2 a Man to buy a Piſtol; but ff it could 


be plainly p2oved from his own Wows o2 Speeches, that 
the Deſign of buying it was to uſe it againſt the Perſon oz 


Life of the King; that would make it an Overt Act, oz a 


Manifeſtation of a treaſonable Deſign: And therefoze when 
Sir William Perkins ſatd that the late King would come, 
that he had a Troop that conſiſted of old Soldiers, and 

_ theſe Arms were p2ovided in this manner; there was ample 
Pꝛoot foꝛ what Purpoſe he had pꝛovided them. It was not 

at all pzobable he found them in his Houſe, and his going 
into the Weſt, and declaring at his Return, that the We 


were as well inclin d to the King's Jntereſt as the North) 


(if by the King he meant King James) was another Evt- 
dence of his Gullt. 


Mr. Rookwood. 21 April 8 W. 3. 
ÞE Pꝛiſoner being arraigned, and pleading Not guilty, 


Day ſeven-night; and he appeared at the Bar with the 
Counſel that had been aſſigned him, in Purſuance of the 
late Act, viz. Sir Bartholomew Shower, and M2. Phipps, 
on the 28th of April. 5 
The Pꝛiſoner's Counſel obje#ed, That there being a 
Clauſe in the late Ack, That the Priſoner ſhall have a Copy 
of the Panel of the Jurors who were to try him, duly re- 
turned by the Sheriffs, two Days before the Trial, the Retutn 
muſt be antecedent to his having a Copy, That they had 
indeed a Copy of the Artay of the Panel delivered them, 
but that was not a Copy of the Panel returned; fo2 it 
was no Return till it came into Court. | = 
But the Court ruled, that the giving a Copy of the 
Panel befoze the Return, ſufficiently ſatisfied the Mows, 
| as 


- ) 
was o2dered to be bzought into Court again that state Trials. 


. 
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as well as the Intention of the Act; and that no other | 


Conſtruftion could be made without great Abſurdities, 
Another Dbjettton made by the Paiſoner's Counſel wag, 


That they had not a true Copy of the whole Indidment 


delivered them, as the late Att required; foz that it did not 
appear befoze whom it was taken, the Time when, oz the 
Place where. . i 5 

The Attorney General anſwered, This Objeftion came 
too late, they had admitted it to be a true Copy by plead: 
ing to it; and of that Opinion were the Court. | 


The Panel being called over, the Pziſoner challenged | 
Thirty-four peremptozily; after which a Jury was ſwozn, 


and charged with the Pꝛiſoner. „ | 
Then his Counſel moved, that they might offer their 


Exceptions to the Jndi#ment befoze Evidence given, ac: 


cording to the Mods of the late Act of Parliament. 


The Court anſwered, They were too late; they ought. 


to have moved this upon the Arraignment befoze Plea 
pleaded, oz at leaſt befoze the Jury were ſwo2n and charged 


with the Pꝛiſoner: Foz after they were once charged in 


Caſe of Treaſon, they muſt give a Qerdi#, and either ac: 
quit o2 convit him. | | 


That the Deſign of the Parliament was to reſtrain the 


Paiſoner from moving in Arreſt of Judgment, fo2 miſpel- 
ling, falſe Latin, o2 little Matters of Foꝛm, if he did not 
move it in a pꝛoper Time; having fuch a Liberty allow'd 
him as to have a Copy of the Jndifment ſo many Days 
bekoꝛe he was compelled to plead. That altho' the Mozds 
of the A# were, before Evidence given, it was nevertheleſs 


intended that they ſhould move at ſuch a Time befoze Evi- 


dence given, as the Law allowed; and that the Af did not 
eſtabliſh any new Method of Trial. To 

Þowever, it was pꝛopoſed by the Court to the King's 
Counſel, That ſince it was a new Af of Parliament, and 
the Pꝛiſoner might be led into this Miſtake by the Penning 
of the Act, they ſhould not take Advantage of his having 
lapſed, but indulge him ſo far as to let him offer his Ex: 
ceptions now. „ 

To this 2. Attozney conſented, p2ovided they would 
confine themſelves to ſuch Þeads as were mentioned in 
that Clauſe of the AX which only related to Matters of 
Fozm, and not offer any Thing to the ſubſtantial Part of 
the Indiſtment, which they had till a Liberty of doing in 
Arreſt of Judgment. 0 "A 

| 2 | [ 


. 
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But the Counſel fo2 the Pꝛiſoner refuſed to offer any - 


— ig they might urge all their Erceptions to- 
get er, N „„ „ 
Mz. Porter being called to give Evidence, the Pꝛiſoner's 
Counſel oppoſed the ſwearing him, becauſe he ſtood con⸗ 
vited of Felony, and was not capable of being a Witneſs; 
and the Reco2d of his Convittion was read, and the Pꝛi⸗ 
ſoner's Counſel inſiſted, that though he had the King's 
Pardon, that would not reſtoze him to his Credit, ſo as to 
make him capable of being a Witneſs, 8 | 
But the Court held, that the King's Pardon was as ef- 
fetual as a Parliament Pardon; and either of them, be: 
foe Attainder (as their Caſe was) p2evented all Cozrup⸗ 
tion of Blood; ſo that though a Man koꝛfeited his Goods 
by Conviftion, yet after a Pardon, he is capable of having 
new Goods, and ſhall hold them without any Foꝛkeiture fo2 
ever; fo2 the Pardon reſfozes him to his kozmer Capacity, 
and p2events any further Fozfeiture : Indeed if he had been 
attainted, (condemned oz outlawed) whereby his Blood 
would have been co2rupted, no Pardon, whether it were by 


the King, oz by the Parliament, could purge his Blood, 


without a Reverſal of the Attainder by Writ of Erroz, oz 
At of Parliament, o2 erp2zeſs Wozds in the At, reſtozing 
him to Blood: The Convifion indeed might be objefted to 


his Credit, but could not be urged againſt his being a 


Witness. | 
- -Rookwood objefted on the Evidence, That the Lift given 


to Harris, one of the Witneſſes, was not mentioned in the 
Indiftment ; but the Lift in the Jndiment referred to By. 


Cranborne. 1 5 : 
The Chief Juſtice anſwered, That this Lift of Men given 
to Harris was an Evidence of the Conſent and Agreement 
_ of Mz. Rookwood to command the Party. 

To which the Pꝛiſoner's Counſel replied, That by the 
Mozds of the late AX, no Overt Ack could be given in Evi- 
dence, that was not expꝛelsly laid in the Indickment; and they 
had charged in the Jndiment, that Cranborne had carried a 


Lift backward and fozward as an Overt Af of the Treaſon; 


which ſhewed the King's Counſel thought it neceſſary to be 
alledged, by this Act of Parliament, o2 they could give no 
Evidence of ft. But the Lift they gave Evidence of here, 
was the Liſt ſuppoſed to be delivered by the Pꝛiſoner to 
Harris, which was no Evidence of the Liſt alledged to be 
carried about by n as this Liſt given to 


Harris 


75 oy 
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Harris was not mentioned in the Indinment, no Eviyerce 

The Chief Juſtice ſaid, Although the At did exclude the 
giving Evidence of an Dvert Act that was not lafd in the 
Jnditment, yet it did not exclude ſuch Evidence as was 


pꝛopet to p20ve that Dvert Aﬀ that was laid in the Jnvix: 


ment; therefoze the Queſtion was, whether the giving this 
Lift to Harris did not pꝛove ſome Overt Ac that was al⸗ 
ledged in the Jndfitment, There was laid in the Indi. 
ment an Agreement to kill the King; and if that was 
proved, that was an Overt Ac of this Treaſon. And 
when the Agreement to that Deſign was p2oved, there was 


no Doubt but his giving a Liſt of the Men, who were to 


be Ackoꝛs in it, to Harris, was a further Pꝛook that he did 
agree to it; and then it was verp p2oper to be given in E. 
vidence: Foz, if by the new Statute, no one Ack could be 
given in Evtdence to pꝛove another; then not only the O⸗ 
vert act, but alſo all the Evidence of that Ack muſt be ex⸗ 


pzeſſed in the Indicment. 


| (8. d) 
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poſtea was another Sentence, and related to different Mat⸗ 


Concluding, That ff the Jurp did in the firſt Place be: 
t{eve that there were ſuch Conſults and Meetings, where 
the intended Afſſaſlination of the King was debated and re: 
ſolved on; and that Mꝛ. Rookwood was pꝛeſent, and did 
agree to it; that was an Overt Ack. And again, Tf they 
were ſatisfied that there was an Agreement to pꝛepare, and 
pꝛoduce a Number of Men to ſet upon the King and his 
Guards in the Banner they had heard, and the Paiſoner 
was concerned in making this Pꝛoviſion, and was to have 
a Poſt, and command a Party in that Attack; that was a 
further Pꝛoof of that Conſent and Agreement, that was 
laid in the Jndikment. | | 

Þe was convited and executed. 


Trial of Charles Cranborne. 21 April 1696. 


Ape pꝛiconer's Counſel took ſeveral Exceptions to the 
JndiXment; as that it ts ſain Anno Regni dicti Do- 


mini Regis nunc ſeptimo, and Lewis was the laſt King men: 


tioned. To which it was anſwered, that Dominus Rex 
muſt be underftood of the King of England. 2. Chat it 


was ſatd diverſis diebus & vicibus tam antea quam poſtea ; ant 


afterwards ſays, poſtea ſcilicet eodem decimo die Februar! 
which was repugnant. To which it was anſwered, that 


ters. 


— ed 
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ters. 3. That this Indickment being againſt a Subject 
bozn, ought to have had the Gozds, contra Supremum na- 


turalem Ligeum Dominum ſuum. 


—— 


The Chief Juſtice anſwered, he had ſeen Abundance ok 


Precedents, that had only the Mods contra Legiantiæ ſua; 
debitum: That Allegiance was the Genus, and if that was 
ſuggeſted, all the Species of Allegiance, whether natural oz 
local, were compzehended in it, 3 

4. It was objeffed, That one of the Dvert acks was not 
laid to have been done traitorouſly, it being only laid, con- 
ſenſcrunt, agreaverunt & aſſenſerunt, quod quadraginta ho- 
mines, &c. The Chief Juſtice anſwered, That after they 
had lald the Wozd Preditorie as to the particular Treaſon, 
{t was not neteſſary to lay it again to the Overt Att, foz 
the Overt Af was but the Evidence of the Treaſon, the 
Treaſon itſelf lay in the Compaſling, which was an A# of 


the Mind. | 


5. That it did not appear any of the Overt Ads were the 


Pꝛeſentment of the Jury: Jn reciting the Overt Att, they 
ought to have begun again with a Quodque, v2 ſomething 

that ſhould have referred to the firſt Juratores præſentant; 92 
elſe they ſhoͤuld have begun quite again with a ſuratores 

ulterius præſentant; and not have coupled them, as is was, 

with an Et. To this the Chief Juſtice anſwered, That the 
Þigh Treaſon charged in the Jndickment was but one and 
the ſame ©ffence; the other Fa#s mentioned were but ©- 
vert Aas to manife C 
Death of the King; and therefo2e he thought the Fonn of 
the — better as it was, than if it had been o⸗ 

Then the Pꝛiſoner's Counſel moved, That thoſe; who 
were upon the laſt Jury, might not be called upon this, be- 
catiſe they had given a Gerdick upon the ſame Indickment, 
and therekoꝛe could not be ſo indifferent as the Law intend: 
ed they ſhould be. — = | 
The Court anſwered, Though it was upon the ſame 
Inditment, the Evidence was not the ſame; foz they were 
diſtinit Offences. 

be was convicted and executed. 


Trial 


ſt this Treaſon, (viz.) the Compaſſing the 
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Trial of Robert Lowick, 22 April 1696. 


. * Paiſoner being arraigned, his Counſel objeted, 


That the Time and Place were not aſcertained in 
every Overt Ac that was laid in the Jndifment, The 
Time and Place, when, and where they met, and diſcourc: 
ed of the Mays and Means to kill the King, indeed were 


mentioned; but when they came to the Aſſenſerunt, Conſcn- 


ſerunt, and Agreaverunt, which were other Ads, they had 
neither aſcertained Time oz Place; and they inſiſted, that 
the Court ought not to permit them to give Evidence there: 


fore of this Part of the Jndi#ment, which was vicious. 


The Chief Juſtice anſwered, The Indidment laid they 
met ſuch a Day at St. Paul's Covent Garden, and conſulted 
to kill the King ; and conſented and agreed that it ſhould 


be done in this Manner, which muſt refer both to the Time 


and Place mentioned in the Beginning of the Indickment; 


and they might give Evidence of it, becauſe that this was 


but a ſetting fozth the Manner agreed upon fo2 the Exe⸗ 


cution of the Oefign, which was befoze conſulted of: And 
if it had been omitted, there would have been a ſufficient O. 


vert At alledged to pꝛove the Compaſſing the King's Death, 


Fo? if People meet at ſuch a Time and Place, and ppo⸗ 
poſe Means to effet this, the Indickment would be good 
without laying the particular Means agreed on; and they 


might give this in Evidence as a P2oof of that Overt At. 


The Chief Juſtice in ſumming up the Evidence obſerved, 


that two Witnefſes were not neceſſary to every Overt Ad; 


but one Witneſs to one, and another to another Overt Ac 


was ſufficient. That they ought not indeed to put any 


fo2ced and violent Conſtrufions upon Mozds in Caſes of 


Life; but if the Evidence was plain and clear, though the 


Paiſoner did not ſay in expꝛels Moꝛds he Deſigned to af: 
ſaſſinate his Majeſty ; yet if upon the whole of the Diſcourſe 


that paſſed between Bertram and the Priſoner, it appeared 


plainly and ſatisfactorily to them, that he did conſent and agree 
to this Deſign, or was engaged in it ; then Bertram was ano- 
ther Witneſs to prove him guilty beſides Þarris, which was 
as much as the Law required. | | 

he was convicted and executed. 


vgs | Trial 


— 


— 


. 


Trial of Thomas Vaughan. 6 November 1696. 


E Pailoner being bzought to his Trial, and com- 

1 plaining of his Jrons, the Chief Juſtice o2der'd them 
to be knock d off, that he might ſtand at Eaſe whilſt he 
made his Defence; after which he pleaded Not guilty: 
Then his Counſel, Pz. Phipps, being about to make ſome 
Exceptions to the Indiſtment, the Court told him he ought 
to have excepted to the Jndifment befoze the Pziſoner had 
pleaded ; fo2 it was not the Intent of the late Act to alter 
the Method of Pꝛoceeding; however he might move in Arreſt 
of Judgment, if he had any material Exceptions to make. 
The Paiſoner then deſiring, that the Witneſſes might be 
examined apart, out of rhe hearing of each other, the Court 
granted his Requeſt as a Favour, but told him he could 
not demand it as his Righge. | 
Edmund Courtney, UMitnefs, was called to p2ove that 
Vaughan, the Pziſoner, run away to France with a Cuſtom- 
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houſe Boat: But his Counſel objecked to this Evidence, 


becauſe the Fact was not mentioned in the Indickment; foz, 
by the late Act of regulating Trials of Treaſon, no Evi- 
dence was to be admitted of an Overt Ac, not expꝛelsly 
laid in the Indickment. | 3 
To which the King's Counſel anſwered, That in an In⸗ 
dickcment fo2 compaſling the King's Death, indeed the Overt 
Acts muſt be laid, becauſe the Compaſting oꝛ Conſpiring the 
King's Death could not be diſcovered but by ſuch Overt 
Ads. But levying Mar, and adhering to the King's Ene⸗ 


mies, were Dvert Aﬀs of themſelves, and needed no other 
Ads to manifeſt them. Ml 


Chereupon the Chief Juſtice Holt declared his Opinion, 
That an Jndiftment fo2 levving Mar, oz adhering to the 
King's Enemies generally, was not good, unleſs it was 
alledged in what manner the Party levied Mar, oz ad⸗ 
hered to the King's Enemies. And if they did erp2eſs in 
what manner he levied Mar, oz adhered to them, no Evi⸗ 

dence ought to be given of any other kind of Mar, oz Ad⸗ 
herence, that was not ſpecified in the Indictment; if it did 
not tend to pꝛobe ſome Fai that was ſpecially laid in it. 
They could not give Evidence ok a diſtin Ack which had 
no Relation to the Overt A# laid in the Jndifinent. 
Samuel Oldham, another of the Crew belonging to the 
Ship Coventry, confirmed „ of the — 
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Witneſſes; but ſaid there was a Dozen Fozeigners taken 


on board the Clancarty, whether French o2 Dutch he could | 


not tejl, becauſe he could not ſpeak either. 


"Þereupon the Chief Juſtice obſerved, Ik they were all 


Dutehmen, aud appeaced in 2 hoſille manner againft the 


Bing of England's Subjets, they Were to be deemed Ene- 
mies 1727 their State was in Teague with ours. 
Ehe Priſoner's Copnſel xeplied, In the Indiement they 
are called Syvditi Gajlici, French Sybjeits; which they could 
not be by any Confirution, But the Court ſaid, the 
French Bing s Commiſſion pꝛevented their being Pirates, 
qud by Qirtye of that Commiſlion they might be termed 
is Sybjets, with reſpeX to any other State but their 


| . A though they were not Frenchmen, they were Gallici 
Subditz, being in the French King's Service, 


And afterwards, in his Charge to the Jury, obſerve, 


That the Pziſoner having this Commiſſion to be Com- 


mander of this Ueſſel, though they that ſerved under him 
were not Natſpe Frenchmen, but other Fozeigners; pet 


their ſubjeting themſelves to him, aiting by Ciirtue o2 Co- 


{our of that Commiſion, makes them to be the French 
King's Subjects during their Continuance in their Service, 
koz otherwiſe all P2izes which they ſhould take would make 
them to be Pirates; which none will pzetend to maintain, 
when they aied by a Commiſſion from a Sovereign Pꝛince 
that was an Enemy, And if they ſhall cruiſe upon our 
Coaſts, with a Deſign to take 92 deſtroy any of the King's, 
02 his Subjets Ships, they are Enemies; though they were 
ye Subjets af a Pzince o2 State in Amity with the King 
of England, But at this Time there is no Neceſſity of 
entring upon this Queſtion, becauſe it is pzoved, that di: 
verſe who were on board this Ueſſel were Frenchmen ; the 
joining with whom in Piꝛoſecution of ſuch a Deſign, is 
that kind of High Treaſon of adhering to the King's Ene- | 
mies. So that if Captain Vaughan was a Subjeſt of Eng- 


land, he is p2oved guilty of High Treaſon, if the Jury be- 


lieved the Evidence. ; b 
He Proceeded ; Pou are therefore to conſidet the Evidence 


on both ſides + The Quettion paincipally is, Whether the 


Putoner be a Subjett of England? It you are fatisfied that 


he is not an Evglih Subjet, but a Frenchman; then he is 


got guilty of this Þigh Treaſon, But if you are ſatisfied 
by the Series of the whole Evidence, that he is an Iriſhman, 
and that he hap a. Commiſzon krom the French King; and 
that be cruiſed upon our Engliſn Coaſts in Company _ | 

2 | | 
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the King's Enemies, with a Deſign to take, burn, oz de⸗ 
trop any one of the King's, o2 his Subjects Ships; you 
are to find him guilty cf the High Treafon, whereof he 
ttands indifed, otherwiſe you are to acquit him. — 

The Jury being withdꝛawn, after a ſhozt Time they 
returned into Court with their Uerdi#, that the Pꝛiloner 
„ . 

And it being demanded what he could ſay why Judgment 
ſhould not paſs upon him, he anſwered, he referred himſelf 
to his Counſel : Whereupon Y2 Phipps objeted, That the 
Treaſon of adhering to the King's Enemies was not well 
lad in the Jndiment, fo2 it did not ſay the Pꝛiloner ad⸗ 
hered to the King's Enemies againſt the King; and poſſibly 
he might join with the King's Enemies agatnſt Holland and 
Spain. To which the Court anſwered, That the adhering to 
the King's Enemies againſt his Allies, was an encouraging 
them, and enabling them to do Vilchief to the King; That 
the 25 Ed. 3. defined the Treaſon to be in adhering to the 
King's Enemies, and erp2efſed the Overt ac to be giving f 
them Aid oꝛ Comkoꝛt. It was ſufficient to alledge the Trea⸗ | bt 
fon in the Moꝛds of the Statute, Adhering to the King's Ene= 1 
mies: And ik the Overt Aft alledged, ſhewed it to be againtt | | [ 
the King, and in Purſuance of his Adherence, that was 
ſufficient. Mz. Phipps replied, That the Jnditment only 
ſaid, he went a cruiſing; whereas they ought to have al⸗ 
{edged ſome Ad of Þoſtfifty. But the Court over⸗ ruled 
that Objetion, and ſaid, that the Cruiſüng upon the Coaft 
with an armed Geſſel, was an Þoſtile Ac; and that their 
going on board, and putting themſelves in a Poſture to at⸗ 
tack the King's Ships, was an actual Levying a War. _ 

Sentence was paſſed on him as a Traitoz, and he was 
exetuted. | | | 


The Arraignment of James Boucher. 28 Feb. 
e 2 Ann. | 


| HE Indickment charged him with High Treaſon, in (11.0 
J going to France and returning to England again, with- state Trials. 
out Licenſe, contrary to the Statute of 9 W. z. 
The Prifoner confeffed the Fa, pleaded Guſity, and 
thew himfelf upon the Queen's Mercy; but was told he 
mift apply himfelf etfewhere foz her Pageſſy's Pardon. 


And 
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And Holt C. J. p2oceeded to pzonounce Sentence of Death 
upon him as a Traſtoz, after he had made the following 
Speech upon the Occaſion, viz _ 

Mz. Boucher, you are by your own Confeflion convited 
of ppigh Treaſon, fo2 which Judgment of Death is to be 


pꝛonounced upon you, and which vou are to ſuffer under 
thoſe Circuniſtances which the Law hath appointed, 


The Tac of which you were accuſed, and have now con: 
feſſed, is, that ſince the 11th Day ot December 1688, vou went 
into Trance without Licenſe, either krom the late King 0? 
Queen, and have returned ſince the, :4th of January 1697, 
without any Licenſe under the Pꝛivy Seal, either from the 
late King, oz her Majeſty that now is; which Fat is made 
High Treaſon by the Statute of the ninth Pear of the late 
King. 

The N isdom and Juſtice in making that Law will be ve: 
ry evident, to any one that will but reflect upon the Poſture 
of our Affairs at that Time. Foz in the Pear peceding 
that of the making thereof, there was an hozrid Conſpiracy 
foumed among that Party of Men who had ſo left the King: 


dom, to aſſaſſinate the late King, to introduce a Popiſh and 
French Power, fo2 the Subverſion. of the Pꝛoteſtant Reli: 
gion, and the Liberties and P2operties of the People of 


England; which was managed with that Privacy, and car: 
ried on with that Secrecy, that it was not diſcovered, nay, 
not ſo much as ſuſpeted, until it arrived to that Pakuritp, 


that it was come to the very Point of being put in Execu⸗ | 


tion. 

The Truth of which ts very clear, as well by the-P2oofs 
pꝛoduced by the Trials of ſeveral of the Malefaito2s, as by 
their own Confeſſion. 

Jn the following Year the Peace of Ryſwick was made, 


whereby the Intercourſe was reſtozed between England and 
France; from thence it was evident, that divers of that 
Party of Men would return into the Realm, thereby to 


have an Oppoztuntty to revive and carry on that hoztid 
Deſign, in the Succeſs whereof they had been ſo. diſap- 
pointed, fo2 which, no doubt, they were not a little enra⸗ 
geD ; and it could not be otherwiſe expected, but they would 

make uſe of it, foz thoſe of the ſame Principles will be gull 
ty of the ſame Pꝛadtices. 

Therekoꝛe it was neceſſary to make a Returning into 
England, by any of thoſe who were under theſe Circumſtan⸗ 
ces, to be ſo very penal, unleſs they ſhould firſt give Satis: 
fation to the Government, either of their Innocence 02 
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Repentance, and obtain a Licenſe and Appꝛobation fo2 their 
Return under the Pꝛivy Seal. Fo2 their Returning in any 
other Manner, is a Danger to the Queen's Perſon and her 

This Treaſon, though it ſeems and is new in the Fo2m, 
yet it is compounded of an old Treaſon, known in the an- 
cient Law of the Kingdom, which is that of Adhering to the 


King's Enemies. Fo2 what can-be thought of thoſe, who in 


Time of Mar ſhall abandon their own Country, and be 


- harboured and p2oteffed in an Enemy's Country, fo?2 being 


of an Intereſt inconſiſtent with, and even repugnant to that 


of their own: | 


- What your Deſign might be in returning in this Man⸗ 


ner, whether to revive and purſue thoſe wicked Pzaftices, 


- your own Conſcience is. your Witneſs, and will be your 


Judge; and if that ſhall acquit you, it will be fo2 your Ad- 


vantage in the Wold to come, But you are an Dffender 


againſt the Law of the Land, which has made this your Df- 
fence to be High Treaſon, and therefoze that Judgment 
appointed fo2 one guilty thereof, muſt be pꝛonounced. And 


it was p2onounced accozdingly; but Boucher was re- 


pzieved, and afterwards pardoned, 


Trial of David Lindſay. 19 April 1704. 


DE Lindſay was indi#ed, fo2 that he being a Subje# (12. ) 


of the late King William, and now a Subject of her Sate Trials. 


preſent Majeſty, after the 11th Day of December 1688, viz. 
the 26th of March 1689, was in the Kingdom of England, 
at the Pariſh ok St. Martin in the Fields in the County of 
Middleſex, and afterwards, and befoze the 3d of December 
1697, viz. the 1ſt of October 1696, he the ſaid David Lindſay 
did voluntarily go into France, without Licenſe from the 
late King William, o2 the late Queen Mary, and that he the 


faid David Lindſay on the ſaid 3d Day of December 1697, 


was not within the Oomintons of the late King William, 
and that he the laid David Lindſay, not having the Fear of 
God in his Heart; no2 weighing the Duty of his Allegiance 
towards our Lady the Queen, that is his ſupꝛeme, true, le- 
gitimate, lawful and undoubted Lady, and as a falſe Trai- 
to: to our ſaid Lady Anne, the Queen that now is, after 
the 14th Day of January 1697, viz. the roth of December in 
the ſecond Pear of the Reign of our Lady the Queen, did 


traltoꝛouſly return and a the Kingdom ok England, 
N | | 5 iz. 
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viz. at the Pariſh of St. Mrrtin in the Fields in the County 
of Middleſex, without Licenſe from the fate King William, 
under his Pꝛivy Seal, oz from our faid Lady the Queen, 
under her Pꝛivy Seal obtained, againſt the Duty of his 


Allegiance, and againſt the Fon of the Statute, and against 


the Peace of our Lady the Queen, her Crown and Dignity, 

SC. | | : | 
Holt C. J. Pon urge that you are a Subjeft of Scotland, 

and ſo not within this At of Parliament. But you ovght 


to conſider, that as you are a Subjeck of Scotland, ſo alſo 


you are a Subjet to the Crown of England, by being a Na- 
tive of Scotland, ſince the Acceſſion of Scotland to England, 
which is bi the Law of England. And if the Caſe had been, 
that vou had only Departed from Scotland into France, and 
from thence returned into Scotland, and ſtayed there, with: 


out ever coming into England, the Caſe would have been 


different; fo2 it may be the Law of England cannot oblige a 
Scotchman, fo2 any Ad by him done in his own Country; 
(though there is no Occaſion to give any Opinion of that) 


but an Ad of Parliament in England map ſubje# any Scotch- 


man to any Penalty, fo2 any Ack that he ſhould do in Eng- 
land. Suppoſe a Scotchman going out. of Scotland into 
France, ſince the 11th of December 1688, that ſhall return 
into England ſince the 14th of January 1697, he ſeems to 
be within the Mozds and Meaning of the Ack. Vut there 
is no need of determining that Point now. The Pꝛiſoner 
being a Scotchman bo2n, and having been in England fo? a 
long Time, and departing from England into France with: 
in that Time, and returning into England afterwards, is 
to all the Purpoſes within the Letter and Deſign of the 
AX: Foz being a Reſident in England at that Time, you 
are to all Purpoſes a Subject of the Crown of England, as 
much as any Native of England; end your Departing into 
France, and Remaining there koꝛ ſo long Time, and Return- 
ing without Licenſe, is the ſame Danger that the Att of 


Parliament intended to pꝛevent. 


Mz. Williams: By Lozd, J would not p2eſume to ſay a- 
ny Thing in Derogation of Calving Caſe. But J ſay, 


that though a Scotchman may be as a natural-bozn Subjett 


of England, yet he may not be within the Meaning of this 

ſo penal a Law, ; | 
Holt C. J. Certainly within the Meaning, if within the 
TUows and Reaſon. But there is another Point which vou 
his Counſel have urged in his Behalf, which is, that this 
Pardon is a Licenſe to him to return into Scotland, 1 * 
3 1 =. | 
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Truthyis not, fan it is to another Purpaſe, viz. ta pardon 


and diſcharge all Treaſons and Crimes committed in Scot- 


land, but not to give a Licenſe to return into that Realm. 
But ſuppoſe it be a Licenſe to go into Scotland, that will 
not be a Licenſe ta return into Evgland. The Treaſon is 


to return into the Realm of England, oz any other his Ma⸗ 


jeſty's Dominions. Another Matter that you have inſiſted 


upon is, that ſuppoſing this to be a good Pardon under the 


Gꝛeat Seal of Scotland, it hath pardoned the Offence of go- 


ing into France. The Return into England cannot be High 
Treaſon, becauſe the Treafon conſiſts of two Fas, ſay you, 
which are, the Departing into France, and the Returning 
into the Queen's Dominions. Like unto the Cafe when 


one gives another a moztal Wound of which he languiches, 
and bekoze he dies the Stroke is pardoned, and then the 


Party dies; afterwards it will not be Burder, becaufe that 


Act which ſhould make it fo, is diſcharged by the Pardon. 
To this a plain Anſwer hath been bekoze given by the 
Queen's Counſel, that going into France ſince the 11th of 
December 1688, is no Offence oziginally, but only the Re- 
turn of ſuch Perſons is made High Treafon, and from that 


Return doth the high Treaſan commence. Therekoze fuch 


a Pardon under the Gzeat Seal of England could not have 


_ diſcharged him from being guilty of Pigh Treaſon, if he 


had returned afterwards, 5 
But ſays he koz himſelf, (as J appzehended him) that 


this Pardon hath made him a free Scotchman, to all Pur- 


poſes, as if he had never offended ; and thaugh the Pardon 
cannot have any Operation to diſcharge him of any Crime 
committed againſt the Law of England: yet it hath this Cf- 
fe, by putting him in the ſame State of other Scotchmen, 
to enable him to come into England. It is true, this Par- 
don puts him in the ſame Conditian in which other Scatch+ 
men are by the Law of Scotland, but it puts him not in the 


lame Condition that other Scotchmen are by the Law of Eng- 


land. By the Law of England, Seotchmen map at any Time 
come into England; hut the Law pꝛohibits thoſe who are 
Subjefs, and went into France without Licenfe, to return 
into England. n 

They who are bozn in Scotland may inherit Lands in wa 1 
land; but if an alien to England and Seotland be naturalized 
by Aﬀt of Parliament in Scotland, though he is to all Pur- 
poſes a natural⸗boꝛn Subjeck of Scotland, by the Laws of 


that Realm, yet not therefoze inheritable to Lands fn = 
land, 


—— 


b 


land, becauſe he is not a natural⸗boꝛn Subjef by the Law 
of England. „ By . N 
There is another Queſtion hath been ftirred, which is, 
that he ſhould have been indifed in the firſt Engliſh Conn: 
ty into which he came; fo2 it appears upon the Evidence that 
he came from Scotland; now Middleſex cannot be the firſt 
County, but ft muſt be Northumberland; foz upon his 
Coming there, the Treaſon is compleat. And his Pzoceen- 
ing further into other Counties, cannot make it moze Trea- 
ſon than it was befoze. As to the Caſe ok Felony, ſteal⸗ 
ing Goods fn one County, and carrying them into ano- 
ther, it is Felony in every County they are carried into, 
A Paiſoner eſcapes from a Gaol in one County, and then 
goes into ſeveral Counties, it is an Eſcape into every 
County in which he comes; which is a Caſe very appoſite 
to this Queſtion. Suppoſe a Man committed fo2 Felony 
has eſcaped out of Newgate into Northumberland, may he 
not be indied in Northumberland? Þe came voluntarily in: 
to this County of Middleſex, and certainly he may be in⸗ 
" Difted and tried here. Indeed, if he had been taken in one 
County, and carried into another County, that would be 
another Caſe, becauſe he came there by Coercion. 


AESPFASS. 
Horner verſus Bridges. Paſch. 4 W. & M. 
(1.) Jian: Quare clauſum fregit, and pulled down 


Com. 193. a Tall, 2 April 2 W. & M. with a Continuando 
to the 20 February 1 W. & M. On Not Guilty 
3 pleaded, there was a QUerdif foz the Plaintiff, 
and entire Damages afſefſed, Jt was now moved in Ar- 
reſt of Judgment, that the Continuando is laid befoze the 
Treſpaſs. 5 | 
Ch. J. and Eyre: That the Continuando is void, becauſe 
it is impoſſible, and the Damages ſhall be intended fo2 the 
_ Treſpaſs only. . ED. 
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King & Ux' verſus Peppard. Mich. 5 W. K M. 


AR and Battery upon the Plaintiff's Wife; the De- (2.) 


fendant pleads Son aſſault demeſne; the Plaintiff re- Com. 227. 
plies, that the Defendant entered the Plaintiff's Þouſe, and 


abuſed the Husband; whereupon the Wife, 'Tempore quo, 
&. Molliter manus impoſuit, without any Traverſe oz Aver- 
ment, quz eſt eadem, &. _ 5 
Fo the Defendant it was ſaid, there ought to be a Tra⸗ 
verſe, as in Raſtal 612. (12) Old Entries. 1 Cro. 164. 
Durſcomb and Smith's Caſe; and it may be averred quæ 
uidem mollis impoſitio, &c. eſt eadem, &c. | 
Holt C. J. That would be a very inſipid Averment, 
when the Defendant pleads Son aſſault demeſne generally; 
non conſtat to the Court, whether that Aſſault were juſti- 


fiable oz not? Then the Plaintiff by the Replication 
ſhews it was a juſtifiable Aſſault, and ſo confefſeth and a- 


voids, which is a full Anſwer without a Traverſe : Where 
the Replication is de injuria ſua propria, it muſt conclude ad 
patriam. Here the Laying on of Hands is a Beating, and 
if the Plaintiff had given the Dekendant a Box of the Ear, 
that might have been ſhewed in the Rejofnder ; and where 
the Parties agreed in the Time (as here tempore quo) there 
needs no Averment that it is the ſame Treſpaſs, 21 H. 7. 


Judicium pro Quer”. 


> 


— 


Monkton werſus Paſhley. Hill. 1 Ann. 


12 fo2 entring his Cloſe, and Hunting ſuch a as 


Day, continuando tranſgreſ. præd. quoad the Hunting, 35 


diverſis diebus & vicibus from the Day of the Treſpaſs al- 
ledged till ſuch a Day. 55 


Holt C. J. held, That of acts that terminate in them 


ſelves, and once done cannot be done again, there can be 
no Continuando, as hunting and killing a Hare, oz five 
 Hares, but that ought to be alledged, That Diverſis diebus 
& vicibus inter ſuch a Dap and ſuch a Day he killed five 
Hares. And where a Creſpaſs is laid in Continuance, 
that cannot be continued, Exception ought to be taken at 
the Trial, koz he ought to — but koz one ag 

5 7 
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72 257 The Court held that Hunting might be continued, ag 5 wel 


Fareſl 152. 


5 Mod. 178 


(4.0 


3 Salk. 359. 


-  Comber. 426. 


1 Vent. 363. 
21 H. 6. 43. 
2 Lev. 210. 


Comber. 27. 


2 Roll. 249. 


as Spoiling and Conſuming his Gzals. 
The Plaintiff hav Judgment. 


Brook Verſus Biſhop. Hill. 1 Ann. 


A tion of Treſpaſs was bzought, quare vi & armis 

the Defendant on the 2d of April bꝛoke and enter⸗ 
ed the Plaintiff's Cloſe, and trod down his Geaſs, and 
alſo his Trees and Under-wood cut, took and carried a: 
way; and the ſaid Treſpaſſes until the 27th April at divers 
Days and Times continued. The Plaintiff had a Gerdi 
and entire Damages; and it was moved in Arreſt of Judg- 
ment, that the cutting the Trees did not lie in Continu⸗ 

ance. 

_ Holt C. J. That is very true; but then the Continuando 
is void as to that Treſpaſs, and Damages ſhall be intend: 

ed to be given by the Jury fo2 thoſe Treſpaſſes of which 
there might be a Continuance: Indeed it is here objefed, 
that the Plaintiff at the Trial gave Evidence of the De: 

fendant's cutting Trees and Unvder-wood at ſeveral Times, 
which could not be upon this Declaration, at leaſt it ounht | 
not to have been, and therekoze that ſhall not be intended, 
But the right way to declare fo2 Treſpaſſes which lie in 
Continuance, where the Plaintiff would give Evidence of 
ſeveral Treſpaſſes, is foz him to ſet kozth in his Declara- 
tion, that the Defendant between ſuch a Day and ſuch a 
Day cut ſeveral Trees, and not to lay a Continuando of the 
Treſpaſſes from ſuch a Day till ſuch a Day; and upon 
ſuch Declaration the Plaintiff may give in Evidence a 
Cutting on any Day within thoſe Days. 

And Powel J. ſaid, It Cozn, &c. is taken away at ſe- 
veral Days, it is beſt to lay it tali die & diverſis diebus & 
vicibus, inter talem diem & talem diem; fo2 otherwiſe, if it 
be laid on a certain Day with a Continuando, you can give 
in Evidence but one Day, (tho you may chuſe your Day) 
becauſe what is done on one Day cannot be continued: 
And the Chief Juſtice agreed it muſt either be ſo, oz the 
e muſt make leveral Counts fo2 the — Days. 
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Ruſſel verſus Corn. Hill. 2 Ann. 
IN this Caſe, by Holt C. J. A Matter may be laid to (.) 


. aggravate Damages in Treſpaſs foz bzeaking a Pan 's do &® 

\ Houſe, and beating his Servant, without ſaying per quod 
ſervitium amiſit; no Aﬀton lies fo2 the Maſter fo2 a Battery 

to his Servant without per quod, 8c. yet it may be well put 

in by way of Aggravation; but if you here make two 

Counts of it, one of them, viz. that fo2 beating the Ser- 

- vant, will be bad: Me will ſuppoſe a Man gets another's Show. 180. 
Maid o2 Daughter with Child, no Treſpaſs lies foz it; . Cb. 77. 

tho' if he that has done it came into the Þouſe without the . 

Owner's Leave, he may bzing Treſpaſs, and put the get- 

ting his Daughter with Child in as an Aggravation; oz 

he may omit it, and give it in Evidence within the alia 

enormia, to ſhew the Court how enozmous that Treſpaſs 


was. | 
Cockcroft verſus Smith. Pach. 4 Ann. 


N Treſpaſs fo2 an Aſſault, Battery and Bathem, De- C6.) 

fendant pleaded Son aſſault demeſne; which was admitted 2 Salk. 542. 
to be a good Plea in Maihem: But the Queſtion was, 
| _ Aſſault was ſufficient to maintain ſuch a Plea in 
Maihem. | | 

Holt C. J. ſaid, That the Meaning of the Plea was, 
that he ſtruck in his own Defence. Ik A. ſtrikes B. and 
B. ſtrikes again, and they cloſe immediately, and in the 
Scuffle B. maihems A. that this is fon Aſſault; but if upon 
a little Blow given by A. to B. B. gives him a Blow that 
mathems him, that is not ſon Aſſault demeſne. Powell J. 
agreed; Foz, the Reaſon why Son Aſſault is a good Plea in 
Maihem, is becauſe it might be ſuch an Aſſault as in⸗ 
dangered the Defendant's Life. — 


Newman verſus Smith. Paſch. 5 Ann. 
ö Salk. 642. 
_* | Reſpaſs fo2 entring his Houſe, and Aſſault of himſelf, Treſpaſs for | 


1 Childzen and Servants, and frightning of them; and diane ile 

does not alledge per quod Servitium of his Servants amiſit, and bearing 

02 any ſpectal Damage fo? the frightning of them oz bs — 
; | 7 held good. 
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being no ſpecial Damages ſet fozth by aſfavilting and 
krightning the Childzen and Servants, the Plaintiff could 


in themſelves; but the Court held the Declaration good, 


ther Time and Place; there you ſhall alledge a ſpecial Da: 


(8.) 


Childꝛen. Upon Mot guilty pleaded, and Uerdi# and 


breaking his Houſe, and alia enormia, and then gives in 


when you tie it down, that then and there he did beat that 


Conſequence of the Treſpaſs declared on. 


entire Damages given, it was moved in Arreff, that there 


not have Judgment, theſe being ſeveral diſtin Trefpafles 


fo2 it will do by way of Aggravation. Aſſaulting and 
frightning the Childzen and Servants, ſhew what Sozt of 
Treſpaſs it is, and it might come very well under the alia 
enormia: As when a Man bzings Treſpals fo2 entring and 


Evidence, that he entered his Houſe and lay with his 
Daughter, and got her with Child; and held, ſuppoſe you 
had bzought an Afton fo2 bzeaking your Þouſe, and then 
and there beating your Servants, this had been good, foz 
that you ſhew what Sozt of Treſpaſs is committed, 


Servant; but otherwiſe, if he beat the Servant at ano- 


mage, as Loſs of Service. 
Holt ſaid, Jf the Servant had been wounded, you could 
not give that in Evidence in this Caſe : And he laid, that 
under an Alia enormia you cannot give ſeveral diſtinit Treſ- 
paſſes in Evidence by way of Aggravation, but you may 
give a Treſpaſs in Evidence, when it is a Continuation oz 


Newman verſus Smith. Mich. 5 Ann. 


12 Day Judgment was given fo2 the Plaintiff, 
per Cur'. And this Caſe was held to be the ſame with 
Denis and Oliver's Caſe, 2 Cro. 122, 123. | 

Eyre ſaid. this Beating and Frightning of his Childzen 
might be given in Evidence on the Alia enormia; therefoze 
alledging it in Declaration will not hurt, being in both 


Caſes to ſhew the Nature of the Treſpaſs, in o2der to 


662 B27 
2 Salk. 643, 
——— 


have Damages acco2dingly. 
Anonymus. Paſch. 8 Ann. 


A Ction of Treſpaſs fo2 Taking the Plaintiff's Cattle; 
to which the Defendant pleaded, that he was poſſel- | 
ſed of a Cloſe foz a Term of Years, and the Cattle — 
> pa 


„ nn a 
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paſſed. therein, '&c. 'The Plaintiff demurred, and Judg⸗ 
ment was given fo2 the Defendant —  _ 

Holt C. J. The Defendant here has ſhewed no Title, 
but juſtified upon a bare Poſſeſſion; and in theſe Caſes _ 
there is this Difference, where the Aﬀton is tranſitozy; ag = Roll. Rep. 


** 


Treſpaſs fo2 taking Goods, the Plaintiff is fozecloſed to G Cr 371 
pzetend a Right to the Place; no2 can it be conteſted upon 2 Saund. 41. 


the Evidence who has the Right, therefoze Poſſeſſion is 
Juſtification ſufficient : But in Treſpaſs Quare clauſum fregit 
it is otherwiſe, becauſe there thePſlaintiff claims the Cloſe, 


and the Right thereto may be conteſted in ſuch Action. 
gn every Treſpaſs quare clauſum fregit, there is a Foꝛce 
in Law; as if one enters into my G2ound, in that Caſe J Vent. 73. 


muſt requeſt him to depart, befoze Hands may be laid on him und 35. 
to turn him out; fo2 every impoſitio manuum is an Aſſault 


Z which cannot be juſtified, upon Account of Bzeaking the 


Cloſe, in Law, without a Requeſt: Then there fs an actual 


\ Force, as in Bꝛeaking a Doo? o2 Gate, &c. in which Caſe 


it is lawful to oppoſe Fozce to Fo2ce; ſo that ik a Wan 


comes into my Cloſe vi & armis, J need not requeſt him to 


be gone, but may lay Hands on him immediately, fo2 tis 


but returning the Utolence; 8 


Jf any Perſons, meeting in a narrow Paſſage, endea- Mod. Caſes 
vour to fo2ce their Way in a rude Manner, oz make a 749 
Struggle about the Paſſage, to that degree as may hurt 
others, it will be an Aﬀanlt and Battery; | 


>. of 


T R IX 
| Aſh werſus Lady Aſh. Hill. 8 W. 3: 
\ cSſault, Battery, and Falſe Impriſonment. The Lady C 1 


Aſh pꝛetended that her Daughter, the Plaintiff, —4 3575 
was troubled in Mind, and bzought an Apothe⸗ 


= .cary to give her Phyſick, and they bound her, 
and would have compelled her to take Phyſick. She was 
confined but about two o2 thꝛee Þours; and the Jury gave 
her 20001. Damages. 5 = 
Sir Barth. Shower moved fo2 a new Trial fo2 the Exceſ⸗ 
liveneſs of the Damages, | p 1 
8 Holt 


j © 


WT TRIALS 


_ Holt C. J. The Jury were very thy of giving a Reaton 
of their Uerdit, thinking they have an abſolute deſpotick 
Power, but J did redtify that Miſtake; fa2 the Jury are to 
try Cauſes with the Afliſtance of the Judges; and ought to 
EL e Reaſons when required; that if they go upon any 

iſtake, they may be "= Abt And a new Trial was 


Lord Sandwich Caſe. Trin. II W. 3. 


(2.) Holt C. J. Here there is Ualue oz Difficulty, we are 
© Salk, 648. bound of common Right to grant mag 
at ye Bar. Stat. Weſt. 2. cap. 30. 


1 Thomſon. Mich. 11 w. 3: 


(3.) "DE Defendant being of good Reputation, and ri: 
* 3. ding in the King's Guards, was taken by a Hun: 
8 died koꝛ a Robbery, on the foztieth Day; and it being 


feared he ſhould be too violently pꝛoſecuted, that the Þun: 
d2ed might diſcharge themſelves by his Convittton, a Trial | 
at Bar was moved foz. 

Holt C. J. It has been uſed to grant Trials at Bar in 
like Caſes, but there being na Bill found, he ſaid they 
could make no Rule; but if there had been a Bill, he ſaid 
then it might be removed by Certiorari, &c. 


Argent verſus Sir Marmaduke "1 Hill 
II W. 3. 


I Ejectment after a Trial at Bar, Motion fo? a new 

2 cal 25 Trial, decauſe the Uerdit was contrary to Evidence ; 
the Court thought ſo too: Rokeby was fo2 it, on the Caſe 

in Style, the Reft contra. 

2 Salk. 65 Holt C. J. The Reaſon of Gzanting new Trials upon 
ER. bs  Uerdifs againſt Evidence at the 4ſlizes is, becauſe they are 
N kad. (ubo2dinate Trials appointed by Weſt, 2. cap. 30. Ther? 
"2 | have been new Trials anciently, as appears from this, That 
„ tit is a good 4 — to the Juroz, that he hath been Ju. 
roꝛ befoze in the ſame Cauſe, but we muſt not make dur ſelves 
abſolute Judges of Law and Fai too And there never 


was a . Trial after a — at Bar in — _ = 
[ 0 


I. 
* 5 
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* ” 


7 
Caſe of ill Prattice, fo2 the Plaintiff may bzing a new E- 
jedkment. : | = | 


Coram Holt, Turton, & Gould Ju. Paſch. | 
| 12 W. 3. 


Etween the Earl of Peterborough and Sadler his Cs.) 
DD) Farmer, a Trial being concerning the Ualue of Jin- Dales W. z. 
p2ovement made by Sadler, a Jury of Farmers having gi: 
ven 200 l. Damages, which was thought exceſſive, and 
_ therefoze a new Trial granted; and a Jury of Gentlemen 
 oder'd, who only gave 40 l. whereupon a new Trial now 
was moved fo, fo? Salder, becauſe of Smallneſs of Damages; 
And Holt C. J. ſaid, that one muſt not always conclude, 
becauſe the Court grants a new Trial, that they are ſatiſ- 
fied that the firſt Uerdi# was bad; but it is often, becauſe 
the Thing may require a Re-eramination. And a new Trial 
was granted. 7 


U . 
— 2 * 
r r 
* 5 + e 


Turner verſus Barnaby. Paſch. 1 Ann. 


Per Holt C. J. [F the Plaintfff would have a Trial at (6.) 
| Bar in Eaſter Term, he ought to move ak 549 

fo2 it in Hillary Term; if in Michaelmas Term, he muſt 

move in Trinity Term, except where Lands lie in Middle- 

ſex; and antiently there was no other Notice given of ſuch 

Trial, but the Rule in the Office; but now there muff be 

fifteen Days Notice. And a Rule was made, that where 

a Ne recipiatur was entered, the {Ilaintiff ſhall give Notice 

the lame Sittings, befaze they are over, that he will pꝛo⸗ 

ceed to Trial the next Sittings. 


Gay verſus Croſs. Trin. 1, Ann. 


N Action on the Caſe fo2 a falſe Return of a MUrit, &c. (7. 
the Jury, having given their Uerdi# in pzivate over 37 
Night, faid that they had found the Matter ſpecially ; and 
the next Day in Court delivered their Uerdi# foz the De- 
kendant generally, and would give no Reaſon fo2 it; and 
hereupon it was moved fo2 a new Trial. 8 
Holt C. J. here declared, that he never had known the 


like, and that be would have but little regard fo2 the = 


| EEE 


5 4 ag 8 


didt of a Jury on a Trial, that would not at a Judge's De. 
ſire declare the Reaſon which had induced them to give it. 
fo2 as the Judges of the Courts do publickly declare the 
Vceaſons of their Judgments, and thereby. expole them⸗ 
ſelves to the Cenſure ok all that be learned in the Law, 
and pet there is no Law obliges them to it, but it is fo 
publick Satiskaſtion; ſo the Jury onght likewiſe to matze 
known the Reaſon of their Qerdi#, when required by the 
Court: But notwithſtanding this, and the Judges were 
very much diſſatisfied with the Jury, it being a Trial ar 
Bar, the Court would not grant a new Trial after that. 


"Tomkins verſus Hill. Mich. 1 Ann. 


C8.) ICT was agreed by Holt C. J. and the Court, That if 
Farrell. 64. 1 any Judge of Niſi prius allow oz over-rule Evidence, 
which he ought not to have done, oz if he misdiref the Ju⸗ 

ry, upon Application to the Court they will grant a new 
Trial; fo2 theſe Trials and all Writs of Niſi prius are ſub: 
jet to the Jnſpetion and Controul of the Court. 
2 Salk. 6500 By Holt C. J. A new Trial cannot be granted in an 
Farrefl. 106. inkerioꝛ Court; fo2 theſe are not like Trials by Niſi prius, 
5 which are ſuboꝛdinate upon Ulrits iſſuing out of this Court. 
Upon a Trial at Niſi prius the Jury gave exceſſive Dama⸗ 
ges, and fo2 this Cauſe a new Trial was granted: The 
ſecond Jury gave the ſame Damages again, and a ſecond 
new Trial was moved fo2; but it was denied, becauſe there 
ought to be an End of Things : But ſeveral Caſes were 
cited which the Chief Juſtice allowed, that where upon the 
1 Lev. 97. ſecond Trial the Jury have doubled the Damages, a third 
Comb. 10. Trial had been granted. A new Trial has been granted 
becauſe the Counſel were abſent, not thinking the Cauſe 
would come on, and ſo no Oefence was made: Though a 
lite Notion was denied by Holt; and in Coppin's Caſe, a 
2 Salk. 646, Cauſe came on at ſeven -o'Clock in the Mozning, and an 
% old Witneſs could not riſe to be there Time enough; here 
: on Motion fo2 a new Trial, it was refuſed, unleſs he 
would make Affidavit of what he knew, that the Court 
might judge of it, and how it was material, And new 
_ are never oz very rarely granted, in Adtions fo: 
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Hotherſhell verſus Bowes. Mich. 2 Ann. 


Per Holt C. J. After a ſecond Uerdi# of the ſame Side, C9.) 
| ; it fs not fit to grant a new Trial, be- 5 Nod. 23. 

cauſe the Judge did not like the Uerdi#; but ik there were 

any Pzaftice uſed in obtaining it, it is otherwiſe. 


Wey werſus alley. Trin. 3 Ann. 


| hy Aﬀion of Debt fo2 Rent upon a Demiſe at London, C ro. ) 
1 of Lands in Jamaica; the Defendant pleaded to the 5% 
Jurisdifion of the Court, that it ought to be tried there, 
where all Actions concerning Lands are determinable: And 
here the Laws of that Country cannot be given in Evi⸗ 
dence, becauſe the Jury cannot inquire of it, &c. 
Holt C. J. Where an Aﬀion is local, it muff be laid 
and tried acco2dingly; therekoze if the Lefſo2 declares on 
the Pꝛivity of Eſtate, the Aﬀton is to be bꝛought where the 
Land lies, and there the Trial ſhall be had: But where it 
is founded on Pꝛivity of Contract, which is tranſitozy, in 
Cale of Debt fo2 Rent, it may be maintained any where. 
Here the Action is bzought by the Leſſo2 againſt the Leſſee, 1 Saund. 238. 
on the Pzivity of Contra; and if a fozeign Iſſue which is 70:3: 255 
local ſhould happen, it may be alſo tried where the Action is 182. ; 
laid; foꝛ which Purpoſe there may be a Suggeſtion entered _ 
on the Roll, That ſuch a Place in ſuch a County is next! vent. 59. 
adjacent: TWhereupon the Trial ſhall be here by a Jury 1 Jon. 43- 
from that Place, accozding to the Laws of that Country; 
and upon Nil debet pleaded, you may give the Laws of that 
Country in Evidence, which we ſee every Day done befo2e 
Committees of Appeals from thence. | 
Powel J. If a Deed bear Date out of the Kingdom, 
and the Place of the Date be not alledged ſomewhere in 
England, we cannot try it; but here this Action is ground- 
ed upon the Contract, which follows the Perſon where- 
ever he goes: And an Aﬀion of Falſe Jmpziſonment has 
been bzought and tried in this Court againſt a Sovernoz of 
Jamaica fo: an Impꝛiſonment there, and the Laws of the 
Country given in Evidence. 
A Reſpondeas ouſter was awarded, 
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The Queen verſus Tracy. Trin. 3 Ann. 


Cir.) TE was indicted, fox that he together with Taylor and 
6 Mod. 178, 1 J Jeoffreys; with Intent to oppzeſs Muriell, falſo, nequi- 
6 Nod. zo, ter, &c. did, at the Pariſh of St. Giles in Com. Middleſex, 
114, 169, get Muriel arreſted by Pꝛetext of a certain Warrant from 
| the Recozder of London, (reciting the Subſtance thereof) 
and that after he was arreſted, they bzought him befoze Ju- 
ſtice Chamberlaine, fn the Pariſh of Saint Margaret in the 
h ſaid County, and that Tracy did there, with farther In⸗ 
| tent to opp2eſs him, falfly, maliciouſly, 8c. perſwade the 
ſaid Juſtice Chamberlaine to refuſe Bail fo; him, though 
ſufficient Bail were then tendered to him, and pꝛocured him 
to refuſe the ſaid Bail, and to commit him to Gaol, and a⸗ 
vers the Refuſal of Bail, and Commitment, and likewiſe 
that Tracy did perſwade and p2ocuge Taylor and Jeoffreys to 
lay him in Jrons, and uſe him ſeverely, and that they did 
| th:eaten to iron him, and by that Means ertozted 5 1. from 
6 Mod. 242. him. Me having enter'd into a Kecognizance to try this Jn- 
2 Salk. 649- dittment, the Venire was made from the Pariſh of St. Giles 
only; and after Uerdii and Convifton it was held a Vic: 
trial, fo2 here being ſeveral Facts ariſing in ſeveral Pa⸗ 
riſhes, the Venue ought to come from both, and ſo Judg- 
ment could not be given upon the Jndifment. But the 
Court held that he had fozfeited his Recognizance, foz he 
had not tried the Jndifment; fo2 it muſt be a Trial with 
Effet, on which the Court may pꝛoceed to Judgment; fo2 
if we do not eſtreat the Recognizance, every Oefendant will 
wilfully make Default; ſo that they ſhall always go unpu⸗ 
niſhed; and we may award a Scire facias upon the Recognt- 
zZance here in this Court, and determine it our ſelves, oz 
have it eſtreated into the Exchequer. And a new Venire fa- 
cias was directed, and the Defendant fo2ced to give a new 
Recognizance, o2 he muſt have gone to Gaol. 


Le Blanc & al' verſus Harriſon. } 


( 12.) ÞE Plaintiffs being Aſlignees of a Commiſſion of 

| OO Bankruptcy, bꝛought Trover and Converſion fo? a 
certain Quantity of Silk. 

The Caſe was thus: The Bankrupt having bozrowed a 

great Sum of Money of the Defendant fo2 one __ of 

5 5 a Pear, 


N 


—B 


ry Þund2ed that he boꝛrowed; and the Silk being the Se⸗ 
curity, he was to give him one Pound moze fo2 every Þun- 
d2ed fo2 that Quarter, fo2 the Uſe of his Mare⸗houſe. 

The Queſtion upon the Trial was, | | 

Ulhether this Contract made between the Bankrupt and 
the Defendant is an uſurious Contract? And the Jury ha⸗ 
ving found a Qerdif fo2 the Oefendant, Serjeant Cheſhire 
moved fo2 a new Trial; fo? he ſaid the Gerdict was againſt 
Law: | 


Holt C. J. Upon a Motion fo2 a new Trial, we would 


not grant it in a Cafe where the Uerdi# was againſt Evi- 
dence. In a Debt againſt an Heir, who pleaded Riens per 
Diſcent, upon which they went to Trial, and a Uerdif a- 
gainſt the heir upon his own Miſcarriage, becauſe he foz- 
got to baing the Deed of Intail; this Court, becauſe it 
was a juſt Debt, and the Heir might have taken moze Care, 


a Pear, he was to give the Defendant ſir Pounds fo2 eve- 


would not grant a new Trial. J think in the pzeſent Caſe | 


it was a Wong Qerdif. 
To be moved again. 


3 8 


R RM 


Baldwin verſus Cole. Trin. 3 Ann. 


— 


| T Trover, it appeared upon Evidence that a Carpen⸗ 


ter ſent his Servant to wozk at the Queen's Yard, 
and when he would go no moze, the Surveyoz refu- 
ſed to let him have his Tools, pꝛetending a Ciſage tg 
detain them to enkozce Wozkmen to continue till the 


Mod. Caſes 
212, 


Queen's Buſineſs was done; and a Demand and Refuſal - 


was pꝛoved, &c. RE 
Holt C. J. The very Denial of Goods to him, that has 
a Right to demand them, is an actual Converfion, and not 
only Evidence of it, as has been holden; fo2 what is a 
Converſion, but an Aſſuming upon one's ſelf the Pꝛoperty 
and Right of diſpoſing another Man's Goods; and he, that 
takes upon him to detain ſuch other's Goods without 
Cauſe, doth take upon himſelf the Right of * of 
| them: 


* 


5 


TRUSTS 


: 2 Mod. 245- 


o Salk, 6 79. \ 


them: So the Taking and Carrying away Goods of an⸗ 
other, is a Converſion; oz if one comes into my Cloſe, 
2 Show. 148, and takes my Hozſe and rides him. And here if the Plain⸗ 


tiff had received the Things upon a Tender, the Aion 
would have lain notwithſtanding, upon the fozmer Conver⸗ 
ſion; fo2 the Returning of the Goods after, would go only 
in Hitigation of the Damages: And as to the pzetended 
Uſage, that is of little Account; ft may be compared to the 
Dofrine among the Army, that if a Man come into the 
Service, and bzing his own Hozſe, the P2operty thereof is 
immediately altered and veſted in the Queen; which J have 
already condemned. | N 
The Defendant was found Guilty as to Part, and Not 
guilty as to the Keſt, being ill laid in the Declaration. 


See Adminiſtrator, Bills of Exchange, &c. 


TKVULETS. 
| Broughton werſus Langley. Hill. x Ann. 


Man ſeiſed of Lands in Fee, deviſed them to 
| Truſtees and their Heirs, to the Intent and 
_ Purpoſe to permit A. to receive the Rents and 
Pꝛofits fo2 his Life, and after that the Truſtees 
to ſtand ſefſed of the Pꝛemiſſes to the Uſe of the Heirs of 
the Body of A. with Proviſo that he by Conſent of his 
Truſtees might make a Jointure fo2 his Wife; and it was 
gueſtioned, whether A. had an Eſtate in Tail executed: 
Holt C. J. he hath ſuch an Eſtate; - fo2 this would have 
been a plain Truſt at Common Law, and what by the Com- 
mon Law was a Truſt of a Freehold oz Inheritance, is 
executed by the Statute, which mentions the Mozd Truſt 
as well as Uſe: And the Change of Expzeſſion in this 
Caſe, by uſing the Mozd permit in the firſt Clauſe, which 
ſhews a Truſt, and afterwards making mention of a Ale, 
is immaterial; in regard Truſts at Common Law, and 
Ales are by the Statute equally executed. | 


2 IS 


> i. ͤĩ510?“: on a IG 


Holt C. '* a Cauſe of Action ariſes partly in one C1.) 


* 8 " - = ER — 22 


VAGRANTS. 
The Queen verſus Branworth. Mich. 3 Ann. 
IÞE Defendant was indi#ed, fo2 that he being an Mod. Caſes 
idle Perſon, did wander in the Town of P. ſel- 240. 


ling ſmall Mare, as a Petty Chapman; and fo 
maintain this Indickment, it was ſaid, that ſuch 


Petty Chapman is a Uagabond by the Statute 29 Eliz. 


And tho' thoſe that are qualified by 8 & 9 W. 3. may uſe 
that Occupation, yet that Act excepts Bozoughs and Coz⸗ 
pozation Towns, | 
Holt C. J. A Uagabond as ſuch is not inditable, fo2 at 
Common Law a Man might go where he would; but if he 


be an idle and looſe Perſon, you may take him up as a Ua- 


grant, and bind him to his Good Behaviour; and by the z 1:8. 103. 
Statute of Labourers, he may be compelled to ſerve : And Nes. Jud. 2. 


See Stat. 12 


being judged by a Juſtice of Peace to be a Uagrant, and Ann. c. zz. 


- uſed by him accozdingly, if he offend again, then he may 


be indiffed as a common Uagrant, There is alſo a Law 
fo2 puniſhing inco2rigible Rogues, by Burning them in the 
Shoulder ; from whence it may be inferr'd, that there muſt 
be a May befoze of Conviftting them, otherwiſe they cannot 
be puniſhed; and that Conviftion muſt be by JndiXment. - 
The Rule foz Quaſhing the Indickment was enlarged. 


OEM let. — _ D * 


VE NU E. 


Trin. 7 W. & M. 


County, and partly in another, it is in E- 74> 
letion of Plaintiff to lay it in which Coun⸗ 
ty he pleaſes; as if a Country Chapman 
ſends a Letter to a Tradeſman in London, to ſend him 
Goods into the Country, he — them accowdingly, - 
| | | ey 


5710 


F 
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Com. 47 2+ 


they come to the Chapman's Hands; there the Cauſe of 
Action ariſing in both Counties, he may lay them in either. 

Holt C. J. As a Sheriff is not bound to execute Writs 
in Perſon, but may under Hand and Seal direct his war. 
rant to Under ⸗Bailiffs, ſo the Bailiff of a Liberty may dg 
the ſame ; but then no Servant of the Under-Bailiff can 
exetute a Watrant, but it muſt be by the Balli Himſelf, ta 
whom the Warrant is direited. 


Lady Calverley ver ſus Sir Richard Leving, 1 
Paſch. 10 W. 3. 


Dvenant laid at Tarvin in the County of Cheſter, up- 
on a Demile of a Þouſe ſituate in the City of Che- 
ſter; and ſeveral Bꝛeaches were aſfligned, viz. fo2 Non-pay- 
ment of th? Rent, and fo? not keeping the Þoule in Re- 
pair. The Defendant, as to the Rent, pleaded Riens ar- 
rear; and that he had kept the Boule in good Repair, &c. 
whereapon ſeveral Jfſnes were joined, and the Cauſe was 
tried by Mittimus before the Chief Juſtice of Cheſter at the 
kalt Anzes: TUhere the Plaintiff obtained a Gerdic, aud 
ſeveral Damages upon the ſeveral Tflues. And now it was 
nwoved by Sir Barth. Shower, that this was a Miſ-trial as 
to the Repairs ; fv? it appears the Þonſe is in the City of 


Cheſter, whith is a viftant County; and the Wye bring le 


cal, vols not be tried by a Jury de Vicmetb de Tarvin in 
Com. Ceſtr,, ana to that Opinion the Chief Juſtice at firſt 
inciiaed, but afterwards the whole Court held, that & was 
aided after the Uerdif by the Stat. 16 & 17 Car. 2. being 


tried by a Jury of the County where the Acton was laid. 


Paſch.13W.3. 
Caſes W. 3: 
315 
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Hulle 


In Caſe fo2 a Falſe Return to a Mandamus, fo? reftozing 
to an Office in the Coppozation of Oxford ; the Aſtion being 
laid in Suffolk, it was moved to have it laid in another 


County, to pꝛeſerve the Peace and Quiet of Suffolk. Per 


Cur': It is a good Cauſe to change a Venue to pꝛeſerve the 
Peace of the Corrffty ; bit this Mon being a local one, 
muſt in its Mature be bꝛought either in Sutfolk, where the 
Retin was mate, 02 Middleſex, where it appeared 
on Recow ; und the Puſtntiff has his Eletion, by Law, of 
the twd Cputitics, and the Cvurt cannvt lay it without his 
Cottfont fn eicher of the two Tounties; fo2 ft conſiſts of 
wo Falſitles': 1. DE the Fatt, and, 2. The Falſtty of 
Returning tt I1Revod., It was agreed, Es,” 
I 1 ä 
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ry Actions the Plaintiff has not a peremptoꝛv Eleftion, but 


the Dekendant might transker it to the right County, un⸗ 
{eſs the Plaintiff would be bound by Rule to give material 


Evidence of ſome Faft in the County where he laid it. And 


my Loꝛd Shaftsbury's Caſe was ſtrongly urged, where, be- 
cauſe of his great Intereſt in London, an Action of Scanda- 
lum Magnatum laid by him there, was removed. 


Holt C. J. fafd, that was a Caſe of the Times, and 
when Things were in a great Ferment; and J do not 


know that that Caſe was founded on Law and Reaſon ; 


fo2 in Caſe of Scandalum magnatum, it was always ruled 


the Venue could not be changed. 


Boiſloe verſus Baily. Mich. 3 Ann. 


iy Treſpaſs fo2 Aﬀault, Battery and Mounding, the (3.) 


Defendant as to the Vi & Armis pleaded Not guilty ; 


Mod. Caſes 
221,222,265. 


and as to the Reſidue pleads a Submiſſion to an Award of ; $alk. 381. 


all Controverſies, and ſets fozth the Award made, viz. 
That the Defendant ſhould pꝛovide ſich an Entertainment 
fo2 the Plaintiff and his Friends on ſuch a Day, in Sa- 
tisfaition of the ſaid Treſpaſs; and avers that he did pꝛo⸗ 


vide it, &c. Among other Exceptions, it was here objet- 


ed, that there was no Venue laid where the Things were 


pꝛovided, only at the Defendant's Houſe in Old Bedlam ; 


and in London the Venue ought to be laid in the Mard, oz 


in a Pariſh at leaſt, which is in Nature of a Gill in a 


County. | Ty 

Holt C. J. The Want of a Venue is only curable by ſuch 
Plea, as admits the Fait fo2 which it was neceſſary to lay 
the Venue; as if Debt be upon Bond, and no Venue laid 


where the Bond was made, if Demurrer be to it, it will 


be ill: But if the Dekendant plead a Releaſe, whereby the 


Bond is admitted, that helps the Declaration. Though 


in this Caſe, by Reaſon of the Frivolsuſneſs of the Aﬀion, 
the Court gave no Judgment, but adviſed the Parties to 


comp2omile the Matter. | | | 
Per Cur': If a Man ſign a Leaſe, in one County oz Ui, 


of Lands in another, vet the Jury muſt come from the 


Place where the Land is, in au Ezefment upon ſuch Leaſe, 


fo2 that is the right Venue; hut that Fault is cured after 
Qerdit, by the Statute of Oxford. 


Dt 


— 


— 


B N U E. 


| Knight verſus Farnaby & al. Paſch. 5 Ann. 


| 2 DE Plaintiff, who was Clerk of Afſiſe of the Nor- 
2 Salk. 670. folk Circuit, bꝛought an Aﬀion againſt the Defen- 
dant, foꝛ a Battery committed in Kent, and laid the Adion 
in Middleſex: Upon the uſual Affidavit this Venue was 
changed; and now on the Plaintiff's Motion that Rule 
was ſet aſide, and the Venue bꝛought back again. 5 
HFolt C. J. If by Law the Place were material, a De⸗ 
kendant might give in Evidence, as he does in criminal 

1 Pꝛoſecutions, that the Battery was done in another Coun⸗ 
1 Lev. 205. ty: However it is now allowed and become the Courſe of 
: F the Court to change the Venue fo2 the Defendant, on the 
common Affidavit of ſuch Matter, &c. a Pꝛaſtice which 
tame up in R. James the Firſt's Time; but that Rule hath 

never obtained in Caſes of p2iviſeged Perſons, as Bar: 

riſters, &c. who are to attend at Weſtminſter, and there⸗ 

koꝛe have the Liberty of laying their Actions fn Middleſex. 

And the Plaintiff here is an Officer and Miniſter, bound 

to attend the Judges of Aſſize, and likewiſe above to return 

the Poſtea's on Trials, . 1 

2 Salk. 666. The Motion to change a Venue ought to be within eight 
Days after the Declaration delivered; but this Rule is 

not always adhered to: Heretofoze it was never granted 

after the Rules fo2 Pleading were out. Per Holt C. J. 


Smith verſus Farnaby. Mich. 5 Ann. 


(5. @T Reſpaſs fo? Aﬀault and Battery, and the Aﬀion was 
The Clerkof . laid in Middleſex; pꝛayed the Venue might be chang: 
ſhall have ed to Kent on the Common Affidavit, viz. the Aſſault and 
the Privilege Battery, if any was, fn Kent; the Plaintiff pzayed he might 
8 continue the ſame in Middleſex, becauſe he was Clerk of 
Aleſes. the Aſſizes in Norfolk, and therefoze to attend the Juftices 
here in Weſtminſter; and the Court did agree therein; and 
firſt they ſaid, that if a Serjeant, Barriſter, oꝛ Attozney, 
bꝛought any tranſitozy Action in Middleſex, the Venue ſhall 
not be changed to any other County; becauſe the Law is, 
that a Plaintiff may bzing his tranſitozy Aion where he 
will; and tho' the Court, ſince the Time of King James I. 
have changed the Venue on the common Affidavits; yet this 
thall not be extended to take away the Pztvilege of 2 

| | who 


1 


r 


who are to attend the Courts ok Weſtminſter; but no ſuch 
pꝛivileged Perſon ſhall be erempted from the Rule of 
changing the Venue on the common Affidavit, if they bzing 
their Action in any other County except Middleſex: Reſol- 
ved, that the Clerk of the Aſlizes is Clerk to the Juſtices 
here, and to attend here with the Returns of the Poſtea. 
Holt C. J. ſaid, The Power of the Clerk of the Aſlizes 
is from the Courts of Weſtminſter, and anſwerable to them; 
beſides, ik one of the Judges of Aſſizes falls ſick, the Clerk 
of the Aſſizes ſhall certify with the other Judge; and if both 
the Juſtices of Aſſize die befoze the Day in Bank, the Exe⸗ 
cuto2s of the ſurviving Judge ſhall not ſubſcribe the Poſtea, 
but the Clerk of the Aſſizes, fo2 he is an Aſſociate: So the 
Venue was not changed, and the Plaintiff had his Pzivi- 
lege. 
* | See Appeals and Trials. 


_ Heliard werſus =—; Mich. | 12 W. 3. 


Holt C. J. HF a QUerdit find one another's Receiver oz Cafes W. z. 
. Bailiff generally, it ſubjets the Defen- 4 
dant to account koz the whole Declara- 
tion; but if it find him Receiver only 
ſpecially, as to ſuch and ſuch Things, he is only account- 

able pro tanto. PT ng „ 


$T VIEW. 


2 Saund. 254. 


. 
Anonymus Mich. 4 Ann. 


2 Salk. 665. By Holt C. J. EF DREſ a Rule is made fo! a 
2 Uiew, the Venire facias muſt be re⸗ 

turned, and then we may mate a 

= — Rifle, that ( many of the Panel of 

Jurozs fhall view the Pzemifſes in Queſtion. And tt has 


4is. been tuled, that when, in ozder to a Giew, the laſt Jutoz is 
6 Mod. 265. withdzawn, the Plaintiff ſhould take out a new Diſtringas, 


_ amoto the laſt Yan of the Panel, to diſtrain the other 
Twenty-thzee with an Apponas etiam decem tales. 

This Giew fo2 the Jury to ſee the Land o2 Thing claim⸗ 

ed, fozmerly could not be granted in a Perſonal Action, 


2Lill. Abr. but upon withdzawing of a Juro2 after they were lwoꝛn, 


and Conſent ok the Parties by Rule of Court; but now 
by a late Statut, it is grantable in any Adion bꝛought in 
the Courts at Weſtminſter, where neceſſary the better to 
underſtand the Evidence upon the Trial; in which Caſe, 
the Cdurts muy oꝛdet fþecial Tdrits of Diſtringas 02 Habeas 
corpora to the Sheriff, requiring him to have ſir of the 


'  Jbrojs, oz a greater Numbet of them at the Place in 


 Queftioii, ſome Time befoze, who ſhall have the Matters 
5 4 to them by two Pertans namen and appointed by 

the Court; and on the Writ the Sheriff ſhall ſpecially re⸗ 

turn the Uiew made ottofvingly, cer. 


I | VISITORS. 


VISIT 
Philips and Bury. Trin. 6 W. & M. 


EE Ejeament, Philips declares upon the Demiſe of W iliam 2 447, 


Painter Refto of Exeter College, and the Scholars of the © 
ſame College, of a certain Meſſuage called the Refozy 
Houſe, &c. to hold from Michaelmas, which was the 
ſecond Pear of their pzefent Majeſties, until the End and 


Expiration of five Years then next following: That he en: 


tred into the Pꝛemiſles, and was poſſeſſed till the Defen- 
dant ejefted him. To this the Defendant pleads, That 
the laid Meſſuage, at the Time of the Aﬀion bzought, and 
long befoze, was the Freehold and Soil of the Re#o2 and 
Scholars, &c. and that the faid Defendant long befoze, 
and at the Time of the ſuppoſed Ejeckment, was, and yet 
is, Refo2 of the ſaid College; and by Reaſon thereof the 
Defendant in Right of the Netto and Scholars ok the 
_ ſaid College, into the ſaiv Meſſuage, &c. did enter, and 


the lald Robert Philips did remove, as he lawfully might: 


And traverſes, that the laid William Painter then was, 02 
is Refto2 of the ſaid College. The Plaintiff replies, and 
confeſſes the ſaid Meſſuage to be the Freehold and Soil of 
Exeter College; but ſays farther, that at the Time of the 
laid Treſpaſs and EjeXment, the ſaid William Painter was, 
and yet is, Refto2 of the ſaid: College: Whereupon there 


is Ilſue joined, and a Trial had befoze the Juſtices in the 


King's Bench, and a Special Gerdiſt is found, They find, 

that befo2e the Demiſe in the Declaration, the College of 
Exeter was, and yet is, a Body Politick and Incozpoꝛate, 
by the Name of the Refo2 and Scholars; and that from 
the Foundation of the ſaid College, divers Laws and Sta- 
tutes were made fo? the better Government of the ſaid Col⸗ 

lege; and that by the ſame Statutes the Biſhop of Exeter 
fa2 the Time being, and no other, was appointed Uiſfito? 
of the ſafd College, accozving to the Effet of the Statute 
found in the Uerdit : And that the Bifhop of Exeter that 
now is, at the Time of the Appeal in the Uerdiff mentioned, 
was, and ſtill is, Ciſito2 of the ſaid College, by Uirtue of, 

and accozding to the Statutes of the ſaid College; and 


then find the — in hæc verba, and the Statute foꝛ 


the 
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Skin. 449. 
&c. 


the Eletion of the Reio2, and the Oath to be taken by 


him upon his Eleftion; by which Dath, among other 
Things, he ſwears the Liberties and Paivileges of the 
College to keep and defend. They farther find: the Sta⸗ 
tute fo2 expelling any Scholar convict of Adultery, &c. be- 
foze the Refo2, Sub-Reftoz, Dean, and five other of the 
Senioꝛ Fellows, oz the majoz Part of them, with the Ac: 
ſent of the Kefoz, and the Statute whereby the Biſhop of 


- Exeter, foꝛ the Cime being, is conſtituted Uifitoz; and that 


it ſhall be lawful fo2 the ſaid Biſhop, and to no other, as 
often as by the Retto2 of the College, and in his Abſence, 
ky the Sub⸗Keſtoz, and four others, at leaſt, of the ſeven 
Senio2 Fellows, he ſhall be requeſted, and alſo without any 
Requeſt de quinquennio in quinquennium ſemel, to the ſaid 
Coliege by himſcif, oz his Commiſſary, to come, and 
to enquire of all Things contained in the ſaid Statute, 
and of any other Particulars ; and to do all other Things 
which be fit and neceſſary to the Cozredion and Amendment 
of the ſaid College, etiamſi ad deprivationem aut amotionem 
Rectoris, Sub-Rectoris, aut alterius cujuscunque, ſtatutis et 
ordinationibus id exigentibus, procedere contingat ; and that the 
Statute direfis the iſitation ſhall continue but two Days, 
niſi ex cauſis ingentiſſimis & rariſſimis; and if ought remains 
unfiniſhed at the End of the Uiſitation, it is to be left in 
Writing with the Reffoz, and he is to ſee it amended ac- 
coding to the Statute, upon the Penalty of Contempt, 
and then p2occeds to the manner of pꝛoceeding by the Ui- 
fito2 at his Uiſitation, fi tamen ad privationem, aut inabili- 
tatem Rectoris, aut expulſionem Scholaris per Epiſcopum aut 
ejus Commiſſarium agatur, &c. ha | 
Then they find the Statute fo2 removing the Refto2; 
and that befoze the Time of the Demiſe, viz. the 6th of 
October in the firſt Pear of their pzeſent Majeſties, one J. C. a 
Fellow of the ſaid College was conviied of Jncontinency be⸗ 
foe the Defendant, then Refo2 of the ſaid College, the 


- Sub-Ref92,-and Dean, and five others, the Senioz Scho- 


lars of the -ſaid College, with the Afent of the Refo2; 
and fo2 that Reaſon excluded the College. That from this 
Sentence of Expulſion the ſaid C. appealed to the. Uiſitoz, 
who in February 1689, appointed Oz. Maſters, his Commil- 
ſary, to hear and determine the ſaid Appeal, and find the 
Commiſſion in hæc verba; and that upon that Appeal the 
ſaid C. was reſtoꝛed. That upon the. 16th of May follow⸗ 


ing, a Wonttion from the ſaid Biſhop was directed to the 


ſaid D2. Bury, then Refto2, and to the Sub-Refto? 8 
ü 1 : 25 


2 
— 
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ſaid College, requiring them to appear befoze the ſaid 
Biſhop o2 his Commiſſary, in the Chapel of the ſaid Col⸗ 
lege, upon the 16th of June next following; of which the 
Refo2 and Scholars had Notice: That upon the faty 16th 
of June, the ſaty Biſhop came to the College, in over to 
viſit the College, and went to the Chapel, which he kound 
locked; that the Reiffo2 and Scholars; in the Court of the 
ſaid College, offered to deliver to the Uiſito2 a Pꝛoteſtation 
under the College Seal; in which they ſet. kozth, as a 
Reaſon fo2 not obeying the Citation, the Biſhop's having 
viſited the February befoze by Dꝛ. Maſters; They find the 
Uiſito2 refuſed to accept the ſaid Pꝛoteſtation, and that 
Francis Webber being ſwo2n declared upon Dath, that the 
ſaid Citation was read in the Chapel of the College 
befoze the coming of the Biſhop; They find; that the Qi- 
ſito2 called over the Names of the Reifo2z and Scholars, 


and that the Refto2 and ſome of the Scholars would not 


appear; that the Chapel Ooo2 was ſhut; and that the 


Porter being called, and not appearing, the Uiſitoz depart- - 
ed; nothing moze being done. They further find, That 


the Giſitoꝛ afterwards, . 1 July 1690, by a certain other 


Writing ſealed, cited the ſatd Recco: and Scholars by 


* Name, to appear befoze him in the Common Pall of the 
College; upon Thurſday the 24th of July following, where: 
of the Refto2 and Seholas had Notice; and did pꝛoteſt by 
a Writing under their Common Seal againſt the intended 

Uiſitation; which is found in hæc verba; The Pꝛoteſtation 
ſets fo2th the Statute de viſitatione, by which the Uiſito2 is 
to viſit de quinquennio in quinquennium; and then ſhews 
that he viſited by his Commiſſary D2, Maſters in March; 
and that five Pears are not ſince elapſed; and that they are 
ſwo2n to pzeferve the Statutes and Paivileges of the Col- 
lege, and ſo give their Reaſons why they cannot ſubmit to 
this Uiſitation. They find, that the Uiſito2 pꝛoceeded 


July the 24th in his Uiſitation; that O2. Bury and divers 
of the Scholars being ſummoned- did not appear, where- 


upon they were p2onounced Contumacious, and fo2 their 
Contumacy ſuſpended. They find the Uiſitoz made an Ack 
of the Pꝛoceeding upon the 16th of June, and that upon 
the 26th of July the Uiſitoz, by the Conſent of four of the 
Senio2 Fellows of the College, then p2eſent in the Univer- 
ſity, and not ſuſpended, dep2ived the ſaid Ref02 ; That 
four of the afſenting Fellows were not four of the ſeven 
Senio2s, unleſs by the Expulſion of Dꝛ. Hern, and the 

Suſpenſion of five _ * Seniozs: That after the 


faid 
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laid Sentence William Painter was choſen Refto2: That the 
1ſt of June 2 Jac. 2. and always after, till the Sentence 
given, Dꝛ. Bury was Reftoz, and till is, unleſs the Sen⸗ 
tence p2evail to the contrary. They find the Leaſe by Wil- 
liam Painter to the Plafntiff, and that he was poſſeſſed. by 
Uirtue thereof till the Defendant ejefed him; and if Pain- 
ter, oz the Dekendant be Reftoz, was the Queſtion? 
The Court gave their Judgment ſeriatim; and per Samuel 
Eyres, Giles Eyres, and Gregory Juſtices, Judgment ought 
to be given fo2 the Defendant, 7 
Skin. 475- Holt C. J. Exeter College in Oxon was founded by Wil- 
liam Stapleton, to conſiſt of a Refto2 and Scholars: By the 
Statutes and Conſtitutions of the College, the Biſhop of 
Exeter foz the Time being, is appointed Uiſito2 , and the 
Time is ſet when he ſhall viſit, at the Requeſt of the Col⸗ 
lege, as often as they ſhall think requiſite; and without 
ſuch Requeſt once in five Years ex officio. Then it is di- 
refted, that in his Qiſitation. he may pꝛoceed to the Depzi⸗ 
vation of the Reito2, oz to the Expulſion of the Scholars: 
Then there is a Qualification of this Power by particular 
Mozds of the Statute, ſi tamen, &c. he ſhall ſhew to him 
his Crime, and if he cannot pꝛobably make out his Jnno- 
cence, then he may depꝛive him; dum tamen ad ejus, &c. 
there ſhall be the Conſent of four of the ſeven Senio: 
Scholars. Then the Statute goes on farther, that if the 
Refo2 be removed by the Biſhop's Commiſſary, etiam con- 
ſentientibus four of the ſeven Sento2 Fellows, he may ap⸗ 
peal to the Biſhop. e 
There is another Statute that ſhews fo2 what Crimes 
he ſhall be depzived, the Method that ſhall be taken againſt 
him when they p2oceed to Depzivation; that is, within 
fifteen Days after the Fai committed, he ſhall, by the Col- 
lege, be admoniſhed to reſign; then they are to apply-to 
the Biſhop, and if he be convitted, the Biſhop, 92 his Gi⸗ 
car may pꝛoceed to depꝛive him. | 
Dne Colmer, a Scholar, was expelled the College fo: 
Incontinency; againſt this Expulſion he appeals to the 
Biſhop; the Biſhop grants a particular Commiſſion ts Oꝛ. 
_ Maſters to examine this Appeal; he goes into the College, his 
P2oceedings are found in the Uerdif, he reverſes the Sen⸗ 
tence of Expulſion, and reſtoꝛes Colmer to his Scholarſhip. 
After this, the Biſhop appoints a Uiſitation to be held 
in the Chapel of the College the 16th Day of June; ac- 
coꝛdingly the Biſhop comes, the Chapel Dooꝛs are ſhut; the 
_ Ref#02 and Scholars would not open the Dooz, ER 
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teſt in the Area againft the Aiſitation; the Uiſito2 calls 
over the Names, and ſwears one to pꝛove the Summons. 
After this there is another Utſitation appointed in the 
Hall the 24th of July, at which Time he comes, and divers 
Pꝛoteſtations agdintt the Uiſitation are made; but he pꝛo⸗ 
ceeds, calls over the Names, regiſters the At of the 16th 
ok June; and upon ſeveral Marnings to appear, Oz. Bury 
and other of the Fellows refuſed to ſubmit to the Uiſitation, 
and are pzonounced Contumacious. The Biſhop firſt void- 
ed Dꝛ. Hern's Place, and ſuſpended five of the Senio2 Fel- 
lows; and with Conſent of four of the Senio2 unſuſpended 
Fellows, dep2ived the Ref#o2 Dy. Bury. That Sentence 
of Depzivation being thus given, the College pꝛoceeds to 
a new Election, and ele#s Mz. Painter, who joins in the 
Leaſe to the Plaintiff. upon which this Aſtion is bought. 

The Queſtion is, Whether this Sentence againſt Dz. 
Bury made the Reftozſhip of Exeter College void as to him, 
and ſo conſequently gives the Title to the Leſſo2 of the 
Plaintiff ? 

My B2others have given their Opinions, that this Sen⸗ 
tence is void; that Oz. Bury continues Refto2, and that 
Judgment ought to be given fo2 the Defendant. J muſt 

crave Leave to differ from them; ko: J am of Dpinion 

upon this QUerdift, Judgment ought to be given fo2 the 

Plaintiff; and that this Depzivation by the Qiſits2 is a 
_ Depzſvation to void the Refozy, = 

The Queſtions that J make in this Caſe are but two. 

The firſt, Whether oꝛ no, by the Conſtitution of this 
College, the Biſhop of Exeter had Power in the Caſe to give 
a Sentence? 

The ſecond is, Suppoſing he had ſuch a Power, whe- 
ther the Juſtice of this Sentence is examinable in this 
Court upon this Action: 

J am of Opinion that the Biſhop had Power, by the 
Conſtitution of the College, to give a Sentence; and ha- 
ving that Power, the Juſtice thereof is not eraminable in | 
a Court of Law, upon any Aﬀton concerning the Biſhop's 
Power. There have been ſeveral Things ſald which J 
would take ſome Notice of: And the firſt Thing is, What skin. 477. 
Time he hath by the Conſtitution of the College to make 
his Uiſitation. And J do agree he can make his Uiſitation 
but once in five Pears, unleſs he be called by the Requeſt of 
the College; and if He comes uncalled within the five 
Pears, his Uiſitation will be vod. But J hold che Aili⸗ 


tation the 24th of July a god Uiſitation, and 1 
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the Sentence given upon it is good. Two Things are 
ſaid againſt it; Firſt a Queſtion is made, whether Dy, 
Maſters coming in March to examine Colmer's Appeal upon 
the Uiſitoz's Commiſion were not a Uiſitation 2 J think 
there is no Colour that it ſhould be a Uiſitation, becauſe 


it was a Commiſſion upon a particular Complaint, and not 


a general Thing. Colmer complains he was expelled 


without juſt Cauſe, and ſeeks to the Uiſito2 fo2 Redyeſs, 
and the Uiſito2 ſends his Commiſſary to examine this par- 


ticular Matter: Tho' a Uiſitoz be reſtrained by the Con⸗ 
ſtitutions of the College from viſiting ex officio but once 
in five Pears, yet as Uiſito2 he has a ſtanding conſtant Au⸗ 
thozity at all Times, to hear Complaints and redyeſs 
GOzievances of the particular Members. Litt. Sect. 136. | 

So held in Appletord's Caſe, who was expelled upon the 
like Occaſion; he appealed to the Biſhop of Winton, who 
was Uiſitoz, and he confirmed the Expulſion upon the Ap⸗ 
peal; fo? it is a ſtanding conſtant Jurisdifion that the Gi⸗ 
ſitoꝛ hath. Uiſiting is one Ad, in which he is limited as 
to Time, but hearing Appeals and Redzefling Gzievances 
are his pꝛoper Office and Wozk., 

It is the Caſe of all the Biſhops in England, they can 
viſit by Law but once in thꝛee Pears ; but their Courts are 
open always to hear Complaints, and determine Appeals : 
So that here, tho the Biſhop can viſit but once in five Pears, 
unleſs called; yet he has a Power to hear any Difference 
between the Members, and redzeſs any particular Injury 
at any Time. 0 . 25 

_ The next Thing is, Whether what was done the 26th 
of June was a Uiſitation ; there is no Queſtion but he in- 
tended to viſit then, and came there to p2oceed therein, but 
they would not let him come into the Chapel, where he had 
appointed it to be held. It is ſtrange then to conſfrue his 


coming there to be a Uifitation. Jt appears he did not 


any Af, but called over the Mames; and Reaſon he ſhould, 


to ſee who it was that hindered him from viſiting ? 


But then they ſay, that after this, he made an Ad; he 
adminiſtred an. Oath at that Time, but when he came in 
July he made an Afﬀ of it; therefoze (ſays my B2other) 
this is a Tacking the Uiſitation in June to that of July; 
and then the Uifitation continued much longer than it can 
continue by the Statutes of the College; fo2 it is thereby 
to ceaſe in three Days. | 

JI make a quite other Conſtruffion of it; when he was 
hindered in June, and makes an At of this at his Uilitat!- 
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on in July, that was only in oꝛder fo? his calling them to 
account foꝛ their Contumacy as a Fault, and to bzing them 
in Judgment at his Uiſitation; it is no moze than taking 
an Affidavit of the Service of his Citation. 


Ay; But now he hath appointed another Uiſitation to be 


held in the hall; what, doth that alter the Caſe? Nothing 


at all: It was befoze no Giſitation thzough their Ob- 


ſtruftion; and that was one Thing he would call them to 
account foz: And it would be a ſtrange Conſtruckion, that 
when he deſigned his Uiſitation in the Chapel, but was 
hindered by their Means, that Impediment ſhould amount 


to a Giſitation; and it would be a ſtrange Eſcape fo2 them, 


if they ſhould, by their koꝛmer Contumacy, get off from be- 
ing Subjet to a true Giſitation. 


The next Thing to be conſidered is, what ariſeth upon 


the Conſtruton of the Statute de privatione; whether 
there is a Neceſſity that there ſhould be a Conſent of the 
four Sento2 Fellows to the Depaivation of the Refo2 ? foz, 
if there was ſuch a Neceſſity, J muſt agree this Sentence 
had been a Nullity. But as this Statute is framed, J 
conceive it is not neceſſary; but that the Biſhop has a 


: Power to dep2ive him, though they concur not. Firff, by 


the Statutes, the Biſhop of Exon fo2 the Time being is 
made the O2vinary Qiſitoz; and J take it to be clear, that 
where any one is Uiſito2 of a College, he has full and 


_ ample Power to depzive and amove any Member of the 


College quatenus Uiſitoꝛ. 
Secondly, There is an erpzeſs Power given to the 


Biſhop to p2oceed to the Depzivation of the Refo2, o2 the 


Expullion of a Scholar, and this in his Uiſitation. But, 


Thirdly, To conſider theſe qualifying Wo2ds, whether the 


Biſhop's Power as to the Refo2 be reſtrained to be with 
the Conſent of the four Sento Fellows; the Wozds are 
{i tamen, &c. and J would obſerve, it is deprivatio as to the 
Refto2, and expulſio as to a Scholar. And tho' J agree 
the Wo2ds, as to real Senſe, are ſynonymous, yet by 
this Statute they are differently applied. Then it ſays, 
That if the Biſhop, &c. that only relates to the Scholar 
becauſe the Woz2d there uſed, expulſio, doth only relate to 
the Removal of a Scholar all along: And it is impoſſible 
it ſhould relate to the Reffo2; fo2 then he muſt conſent to 
his own Depzivation, fo2 his particular Conſent is re⸗ 
quired and mentioned. In this Place the Conſent of thꝛee 
of the four Senio2 Fellows is not to do, without there be 
the Conſent of the Keio. | 
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But then the ſubſequent Wlo2ds are, That if the Reo? 
be dep2ived by the Biſhop's Commiſſary, although four of the 
Senio2 Fellows do conſent, he map appeal to the Biſhop. 
But where are there any Wozds that abzivge the Biſhop's 
own Power? The Commiſſary's Power ſeems to be a⸗ 
bꝛidged by theſe Wozds, To have their Conſent; and yet 
that is but by Implication neither; but the Statute hath 
appofuted no Qualtfication of the Biſhop's Power: Here 
are expꝛeſs Moꝛds that he may pꝛoceed to the Depzivation 
of the Refo2, not only by the general Wozds of making 
him Uiſitoz, but by particular Wozds in the very Statute. 
It is objefted, That it is very unreaſonable to imagine 
the Founder ſhould give a greater Authozity to the Uiſito2 
over the Reffo2 than the Scholars. 5 . 

The Queſtion is not what is reaſonable fo2 the Founder 
to do, but what he has done, upon Peruſal of the Statutes? 
Suppole he gives the Biſhop ſuch an abſolute Authozity, it 
is not in our Power to controul it fo2 the imagined Unrea⸗ 
ſonableneſs; fo2 he had ſuch an Authozity and Intereſt him- 
| ſelf in what was of his own Creation, that he might inveſt 
him with any Power over it that he was pleaſed to give him. 

And it is to be ſuppoſed, if he hath done fo, he had ſoine 
Reaſon fo2 doing it; tho' if he had not, it is not material: 
Pis Will is his Reaſon in diſpoſing and oꝛdering his own; 
it is not in our Power to take away this Authozity from 

him, becauſe we think it unreaſonable. 8 
Then conſider; the Keitoz has a Benefit, which the 
Scholars have not; foz, if the Commiſſary viſit the Col- 
lege, and dep2ive him, with the Conſent of the four Senloꝛ 
Fellows, he may have an Appeal to the Biſhop; but the 
Scholars can have no ſuch Appeal: And it may be, the 
Founder thought fit to truſt the Refo2 with the Biſhop a- 
tone, as knowing he would take moze Care of the head of 
the College, than he would of the inkerioꝛ Members of it. 
Ak the Biſhop of Exeter be by the Statute, in erp2eſs 
Mozds, made Uiſito2 of the College by the Founder, and 
ſince he has, by expꝛels Mods, given him a Power to p2o- 
ceed to the Depzivation of the Refo2, and there are no 
Words to lefſen that Power, J would fain know how we 
can make ſuch a Conſtrufion, as to limit this Power to 
the Conſent of four Sento2 Fellows, becauſe it is ſaid, he 

8888 if the Commiſſary do it, though they do con⸗ 


So that, J think, upon theſe Statutes, the Bithop being 
made Giſitoz, and having Authozity to depzibe him, — 
| 2 9 | Having 
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having any Qualification of that Authozity, he might pꝛo⸗ 
ceed to dep2ive him, without the Conſent of the four Sento2 
Fellows; though J do agree, if their Conſent had been 
necefſary, the Stiſpenſion doth not make them no Fellows 
during the Sulpenſion. It is only an Impediment to them 
from enjoying any Benefit from their Office, but it makes 
no Aacancy of the Dffice; fo2 if a Miniſter be ſuſpended, 
during the Suſpenſion the Place is full; and if the Refo2 
had been ſuſpended, the Reffo2y had been full, and he might 
have maintained an Aſize. Then if a ſuſpended Fellow re- 
mains a Fellow, then if ft were neceſſary koz them to con- 
ſent, ſuch Fellow is impowered to conſent ; but J think it 
was not at all neceſſary. | 

The nert Point fs, whether the Biſhop, ſuppoſing him 
to have Authozity to dep2ive, and he doth by Sentence depzive, 
the Juſtice of this Sentence be examinable in any of the 
Courts in Weſtminſter-Hall? That is, 

Firſf, Mhether the Sufficiency of the Sentence, as to the 
Cauſe, be examinable in the Common Law Courts? And, 

Secondly, Whether the Truth of that Cauſe, ſuppoſe it 
be ſufficient to ground the Sentence, if true, can be inquf- 
red into here? 7 | 

And J think the Sufficfency of the Sentence is never to 
be called in Queſtion, no2 any Enquiry to be made here in⸗ 
to the Reaſons of the Depzivation. Ik the Sentence be 
given by the pꝛoper Uiſitoz, created ſo: by the Founder, oz 
by the Law, you ſhall never enquire into the Ualſdity, oz 
Gzound of the Sentence. And this will appear, if we con- 
ſider the Reaſon of a Uiſitoz, how he comes to be ſuppozten 
by Authozſty in that Office, There are in Law two Sozts 
of Corporations aggregate of many; ſuch as are fo2 publick 
Government, and ſuch as are fo? p2ivate Charity. Thoſe 

fo? publick Government of a Town, City, Myſtery, oz the 
like, being fo2 publick Advantage, are to be governed ac- 
coding to the Laws of the Lands, not ſuppoztable by any 
pzivate Statutes o: Conſtitutions, but ſubje# to the Laws 
of England, and to be regulated and refo2med by the Juſtice 
of Weſtminſter-Hall. Ok theſe there is no particular pꝛi⸗ 
vate Founder, and conſequently no particular pzivate Gi⸗ 
litoꝛs; there are no Patrons ok theſe, they only lubſiſt by 
Qirtue of the King's Letters Patent, and are ſuppoztev 
by the Methods of Law; therefoze if a Cozpozation be 
made fo? the publick Government of a Town, oz City, and 
there is no Pꝛoviſion in the Charters how the Succefſion | 
ſhall continue, the Law ſupplies the Defef of that Conſti⸗ 
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tution, and ſays, it ſhall be by Elefion of Mapyoz, Alder: 
men, Common-Council, and the like. 1 Roll. Abr. 513. 
But pꝛivate and particular Cozpozations fo Charity; 


founded and endowed by pzivate Perſons, are ſubje# to 


the pzivate Government of thoſe who ere them; and 
therefoze if there be no Qifito2 appointed by the Founder, 
Jam of Opinion that the Law doth appoint the Founder 
and his Heirs to be Uiſitozxs. The Founder and his peirs 
are Patrons, and not to be guided by the Common known. 
Laws of the Kingdom, But ſuch Cozpozations are, as 
to their own Affairs, to be governed by the particular 
Laws and Conſtitutions aſligned by the Founder. It was 
ſaid, the Common Law doth not appoint a Giſitation at 
all; Jam of another Opinion; the Law doth, in Defet of a 
particular Appointment, make the Founder AGiſitoꝛ: It he is 
ſilent during his own Time, the Right will deſcend to his 
Deirs. Yelv. 65. and 2 Cro. 60. So 8 E. 3. 70. and 
8 Aſſ. 29. So that Patronage and QUiſitation are neceſſary 


_ Conſequents one upon another. Foz this Giſitatozial 
Power was not introduced by any Canons oz Conttitu⸗ 


tions Eccleſiaſtical; it is an Appointment of Law; it ariſes 
from the Property which the Founder had in the Lands 


aſſigned to ſuppo2t the Charity; and as he is the Authoz 


of the Charity, the Law gives him and his Þeirs a Giſ⸗ 
tatozial Power, that is, an Authozity to inſpeit their Ac⸗ 
tions, and regulate their Behaviour, as he pleaſeth. 

Indeed, where the Poo? are not inco2pozated, accozding 
to the Caſe in 10 Co. there is no Utſitatozial Power; be- 
cauſe the Intereſt of the Revenue is not veſted in them: 
But where they are incozpozated, there, to pꝛevent all per- 
verting of the Charity, there is by Law a Giſitatozial 
Power: And it being a Creature of the Founder's own, 
it is Reaſon he and his Heirs ſhould have that Power, 
unleſs they pleaſe to devolve it elſewhere. 

In our old Books, Depzived by Patron, and Depzived 
by Uiſitoz, are all one. Foz it is a Benefit that naturally 
ſpꝛings out of Foundation; and it is in his Power to tranſ: 
fer it to another. | | | 

There is no manner of Difference between a College 


and an Hoſpital, except only in Degree. An Þoſpital is 


fo2 thoſe who are poo2, and mean, and ſickly; a College 
is fo2 another Sozt of indigent Perſons, but it has ano- 
ther Intent, to ſtudy in, and bꝛeed up Perſons that have 
not otherwiſe wherewith to do it. And if in an Hoſpital 
the Maſter and Poo? are incozpozated, it is a __ ha- 
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A Giſitoz being then of Neceſſity created by Law, as 
8 Ed. 3. 69, 70. every hoſpital is viſitable; what is the Ui- 


ſitoꝛ to do? Pe is to judge accoꝛding to the Statutes and 
Vules of the College; he may expel; and as in the 8 Al 
29, 30. he may depzive. Ik he is a Giſitoz as ordinary, 
there lieth an Appeal from his Oepzivation; but if as a Pa- 
tron, then there was none. | 
But youll ſay, this Man hath no Court. Jt is not 
material whether he hath a Court oz no; all the Matter 
is, whether he hath a Jurisdiction; if he hath Conuſance of 
the Matter and Perſon, and he gives a Sentence, it muſt 
have ſome Effet to make a Uacancy, be it never ſo wꝛong. 
But there is ns Appeal, if the Founder hath not thought 


fit to dire an Appeal; that an Appeal lieth in the Common 


Law Courts, is certainly not ſo. This is accozding to 

the Government ſettled by the Founder; ik he hath direfed 
- — be under the abſolute Power of the Uiſitoz, it muſt 

85 e 10. | | * 

He is a Judge not only in particular, by the Founder's 


Appointment, but he has a general Authozity by Law, as 


Giſitoz, Tho ſhall judge him? Shall we ſummon the 
Heads of the Colleges in the Univerſity, to judge whether 


he has done Right o2 Wrong ? That is not to be done; it 
would bing great Confuſion and Mischier to the Uni- | 


verſity. 


It is plain by all the authoꝛities of our Books, and the 


May of pleading, that it is as J ſay. Ik a Sentence of 
Depzivation be pleaded, you need not ſhew the Caule: It 
is not traverſable, even in a Giſitation, when it is by the 
Uiſitatozial Power. Raſtall's Ent. fol. 1. 11 H. 7. 27. and 
7 Co. Kenn's Cale, Suppoſe that this Reſtoꝛy had been 

a ſole College, and not a Cozpozation aggregate, and Dꝛ. 

Bury had bꝛought an Aftize, and this Oepzivation is plead⸗ 
ed, would it not be a good Plea, to ſhew that the Uiſito2 
had pro certis cauſis, & . depzived him? Without all Queſtion, 
and it had not been traverſable : Foz every Thing that is 
traverſable, muſt be expꝛeſſed in Certainty; then if not 
traverſable, it is not queſtionable, - Jt is ſtrange, that 
pleading a Sentence without a Cauſe ſhould be good, and 
the finding a Sentence fn a Special Uerdi#, ſhould not be 
as good and concluſive to hs a "= 
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As ro the Matter of there being no Appeat from an arbi⸗ 
trary Sentence; it ts true, the Cate is the harder, becauſe 
the Party is concluded by one Judgment, but it doth not 
leſſen the Ualidity of the Sentence, no2 doth it any Wap 
pꝛove that vou ſhall find out ſome Way to examine this 

etffr at Lato in a judiciat ꝛoteeding. 

Af the Conſtttution had been, that if the Uiſitoz doth de⸗ 
puve the Reto2, then it chould be in his Power to appeal 
ta the Archbichop of Canterbury, it perhaps had been moze 
equitable, But in that Caſe, if there had been an Appeal, 
and the Sentence had not been reverſed, then the Depzivation 
had been in Fozce, and, every one would ſay, irtemediable in 
any Court of Law. And J do not know any Authozity of 
Law that males out the Sentence to be the weaker, be⸗ 
cauſe he is barred of an Appeal, | 

In that Caſe of Cawdry, a Sentence ok Depzivation 
was given againſt him, and there was no Appeal. The 
Sentence was kound, but no Cauſe ſhewn, and ſo the 
TCatiſe did not appear; yet it was held well enough, 


though there was no Appeal. | | 
How doth my B2other Eyre diſtinguiſh this Caſe from 


ours? Pe ſays it was by Uirtue of the Eccleſiaſtical Law: 


Mhat, is it the Eccleſiaſtical Law, that a Man ſhall be 
concluded by one. Sentence without an Appeal 2 No, it was 
becaule it was by the High-Commiſſion Court, that had Juril⸗ 
dixfon ; and yet the Sentence was not the weaker, o mo2e 
traverſable, becauſe there was no Appeal. You will agree, 
that if there did lie an Appeal in the Caſe, it was not ex: 
aminable ; J would fain know the Difference. Jt was by 
the Eccleſiaſtical Tonſtitution, that theſe Commiſſioners 
have their Power, but that is eſtabliſhed by the Law of the 
Land; and fo is this Uiſitatoztal Power: The one derives 
his Authozity as much from the Law as the other. Jf 
then in one Cale the Sentence be concluſive, why not in 
the other ? 1 | 
It was lo in the Cale of Bird and Smith, where a Man 
was dep2ived fo2 not confouning to the Canons, A Caſe 
certainly very Hard, fo? all the Canons are not certainly 
acco2ding to Law, no? any -of them obliging here, farther 


than as received and allowed Time out of Mind. 


As td the Caſes of Coveny and Baggs, J take the Caſe | 
to be all one as to this Matter; though in two Books, | 
und there being an Erroz in the fivſt Concofion, it was 
not to be vefffied afterwarys. He was Dep2ived by the 
Uiſitoz, not as Oꝛdinary, but as Uilitoz; the —— 
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whether there could be an Appeal kram the Alltora Sen- 
tente to the King? it was held, there could be none to the 

Archbiſhop, becauſe it was not done as Ozdinary, but as 
Qifitoz. What then? why there is this Colleſtion by the 


Caſe, and was the G20und of the Opinion of mp Lozd 
Coke. And he there quotes the Book of Ed. 3. and 8 Af; 
fo? ſuch a Diitiniion ; but there is no ſuch Difference in 


the Book. The Party is concluded in the one Cale, as 


well as in the other; therefoze there is an End of that 
Opinion, fo2 the Foundation is quite fallen. Beſides, it 
is reofonable to ſuſpe# that Caſe not to be Law, when 
that is impzaiticable which it is bzought to moye. The 
Head of a College cannot maintain an Aſſize fo2 his Office 
ok Headſhip; he hath not ſych an Effate as will maintain 
it. Therefoze to give fuch an Jnffance as in Coveny's 


Cale, is to overthzow the Authozitp of the Cafe. The 


| bead of ſuch a Body hath no ſole Seiſin, the whole Bopp 
hath an Jntereft therein; he has not a Title to a Pennp 
ok the Revenues in his gown Right, tili by Conſent they are 


privately divided and diſtributed ; and then too it is not 


nn Ref0z's Money, it is Dy, Bury's Boney after Divi- 
on. 

In Appleford's Caſe the like Argument was urged in 
Lon Hale's Time; and then it was inſiſted upon that he 
might have an Aflize, No, aps mp Lozd Hale, that is 
impoſlible. And I remember very well, he Did diſallow of 
that Opinion of my Lo2d Coke. 

] know no Difference between this Caſe and that of a 
Mandamus. Jn that Caſe of Appleford there was a Man- 
damus byought, to reftoze him ta his Fellowſhip : It was 
returned, that by the Statutes of the College, fo2 Mis⸗ 
demeanour they had a Power to turn him out; aud that 
the Biſhop of Wincheſter was Uilitoz, and that he was 
turned out pro crimine enormi, and had appealed to the 
Biſhop, who confivmed the Exrpulfion ; and the particular 
Cauſe was not returned: J was of Counſel fo2 the Col- 
lege, and we omitted the Cauſe in the Return fo2 that 
Reaſon, becauſe indeed it was not ſo true as it ſhould have 
been. It was inſiſted, that we ought to ſhew the Cauſe in the 
Veturn, to being it within the Statutes. It was an- 
- fweved, here was a local Uiſitoz, who has given a Seu⸗ 
tence; and be it right, oz be it wꝛang, the Party is con- 
Auded by it; W mut Cubmit to ſuch Cy" 4 
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Repoxter, Ex hoc ſequitur, &c. That is cited in Bagg's 
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Founder is pleaſed to put upon you. And Mz. Appleford 
was not reſtoꝛed. e 8 . 

To This is an erp2eſs Authozity to guide our Judgment in 
this Cale. Here is a local Qtiſito2 hath given a Sentence, 
j he hath declared the, Reffo2 to be actually depzived of his 
Place. When ſhall we know when a Depzivation is good? 
Tf not upon a Mandamus, why in an Ejetment ? he 
Foz the next Point; Jt doth not appear there was any 
Injuſtice in the Sentence; why then ſhall we not pꝛeſume 
fit to be juſt? We are to give a Credence to a Pan who 
exerciſeth judicial Power, if he keep within his Jurisdidtion. 
The Law hath Reſpeft not only to Courts of Recozwd, and 
judicial Pꝛoceedings there, but even to all other Pꝛoceed⸗ 
- fngs, where the Perſon, that gives his Judgment o2 Sen- 
tence, hath judicial Authozity, and you ſhew no Fault in 
the Sentence, gf; 
It ſeems to me, that the Cauſe ok Depzivation is a 
good Cauſe, it being foz Contumacy. Ik the Biſhop had 
Power to viſit in June, as I think he had, and was hin- 
D2en by the Shutting the Doozs, whereupon he went a⸗ 
wap without doing any Thing, and came again in July, 
when he held his Uifitation, and they carried. themſelves 
contumaciouſly, and refuſed to ſubmit to his Authozity; this 
was contra officii ſui debitum. Contumacy was held a good 
_ Cauſe of Depzivation in Bird and Smith's Caſe, and in 
the Caſe of Allen and Naſh. Though this is not one of 
the Caſes mentioned in the Statute of Depzivation, yet 
when the Biſhop comes to make a QUiſitation, and the 
Members refuſe to ſubmit, ft is certainly contrary to 
their Duty. And J do not think their Entring a Pꝛoteſta⸗ 
tion agatuſt the Uiſitation was any Afﬀront, that was ſure- 
1y very lawful; but their Turning their Backs upon the 
Uiſitoz, not Appearing upon Summons, and Refuſing to 
be examined, was an Offence, and contrary to the Sta- 
tutes: Foz he is to enquire into the State of the College; 
and if he comes to make ſuch Jnquiſition, and the Þead 
and Members run away, oz will not appear to be exa⸗ 
mined; J know not what can be a good Cauſe of Depꝛi⸗ 
vation, if that be not ? | 4325 _ 

As to that Statute which refers to the Cauſes. fo? 

which the Refto2 ſhould be depzived, it doth not refer to a 

- Deprivation in Time of Viſitation ; but ſheweth in what Man⸗ 

ner the College ſhall pꝛoceed to get the Refoz, if guilty of 

ſuch Offences, removed: They may complain at any Time 

'to the Cliſitoz, when he is not in his Uiſitation; and they 
2 | 
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may 


+ Shot, As. ». JS IORTS 


EY 


6 


e 


29 


may article againſt him befo2e the Uiſito?, out of his Uifi- 


tation: But when he comes to execute his Uiſitatoztal 
Power, in the quinquennial Giſitation, he is to enquire 
into all the Affairs ok the College; and he is not to pꝛo⸗ 
ceed in that Caſe upon the Inkozmation of the Fellows, 
by way pꝛoceed even to Depzivation, where ever he ſeeth 

auſe. - - . 5 . 

Contumacy, J take it, is a Cauſe ok⸗Foꝛkeiture of his 
Office: Me is ſubjet to the Power of the Uiſito2 by the 


Statutes; and if he goes about to evade, oz contumact-- 


ouſly rekuſeth to ſubmit to his Authozity, it is an Offence 
againſt the Duty of his Place, and a good Cauſe of De- 
pzivation. So that J do hold in this Caſe, 


- Firſt, That the Biſhop of Exeter hath a QUiſitatoztal 


Power to dep2ive the Reffoz, without the Conſent of the 
Senſo2 Fellows. 5 | 
Secondly, That the Juſtice of his Sentence is not to be 
examined into here. And 0 | | 
Thirdly, Ik it were, and the Cauſe neceſſary to be ſhewn, 
J think Contumacy is a very good Cauſe of Depzivation. 
J am far from laying an intoleravle Poke upon any one's 
Neck; but if the Head and Members of a College will re- 


ceive a Charity, with a Yoke tied to it by the Founder, 


they muſt bear it; J cannot ſever the Charity from the 


Poke; if they will have the one, they muſt ſubmit to the 


And ſo my Opinion is, Judgment ought to be given koz 
the Plaintiff, but my Bꝛothers are all of another Opinion, 
and J ſubmit to it; the Defendant muſt have Judgment. 

5 This Judgment was after reverſed in the Þouſe of 
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(I.) 


Skin. 351, 
352. 


x Rep. 135, 
130. 

2 Cro. 290. 
3 Cro. 334. 
1 And. 328. 
1 Vent. 272. 
2 Lev. 75. 


4 Leon. 293. 


Moor 349. 
1 Mod, 121, 


139 


r 
Davies werſu Speed. Hill. 3 Mich. 4 W. & M. 


Hbusband was ſeiſed of Lands in Right of his 
Wife; they join in a Fine, and declare the Uſes 
to the Peirs of the Body of the Þusband, be- 

gotten on the Body of the Wife; and fo2 want 
of ſuch Iſſue, to the right Heirs of the Dusband. They 
had Iſſue a Son, who died in the Life-time of the Þus- 
band and Wife, without Iſſue; then ſhe died, and after- 
wards her Þusband, without any Iſſue; and here in Ejeit⸗ 
ment, if the Lefſo2 of the Plaintiff, who was right Heir 
of the Pusband, oz the Dekendant, that was Heir to the 


Wife, ſhould have the Land, was the Queſtion ? 
Holt C. J. & Cur': Here can be no Eſtate fo2 Life ta 


the pusband by Jmplication, becauſe the Eſtate is the 


Wife's, to which he is a Stranger. And therefo2e this 
Limitatfon to the Cie of the Þeirs of the Body of the hus⸗ 


band, &c. is merely void; fo2 taking it as a Remainder, 


there is no p2ecedent Eftate of Freehold to ſuppozt it; and 
if you take it as a ſpzinging Uſe, then it is a ſpzinging ex⸗ 
ecutozwy Uſe, to ariſe after a dying without Iſſue; which 
the Law will not allow oz expect; fo that it is either Way 
vold, and yet muſt be one of them. Tf a Man covenant 
fo ſtand ſeiſed to the Uſe of J. S. and his Þeirs, after the 
Death of J. D. pere he continues ſeiſed in Fee, and no 
Eſtate is altered during the Life of J. D. and if the Cove- 
nanto?2 dies, this ſhall deſcend to his Meir: Though if he 


covenants to ſtand ſefſed to the Uſe of the Heirs Males of 


his Body, becauſe no Deſcent may be to the Heir after his 
Death, the Law raiſes an Eſtate to him by Implication, 
and he doth not remain ſeiſed in Fee during the Life, but 
his Eſtate is immediately put into an Eftate-Tail. But 
in the Caſe at Bar, there is an expzeſs Limitation to the 
Party; therefoze there ſhall be no Uſe by J mplication, and 


ſo the Uſe to the Heirs Males of the Body is void; and 


as the firſt Uſe is void, ſo is the ſecond alſo + Fo? though 
a Man may limit a future Cife upon a Contingent after a 
Death without Iſſue, within the Compaſs of a Life; yet 


(uch future Uſe to take Effet after a Death without 


I | Iſſue 


- 
— 
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Iſſue generally, fs ſo remote a Poſſibſlity, that the Law 

will not admit of it. Ik in this Caſe, it had been to the 

Husband, and the Heirs Males ok his Body, Remainder 

to the right Þeirs of the Þusband, it had been unqueſtion⸗ 

ably good: And a Feoffment to the Uſe of another and his 

| heirs, to commence four Pears from thence, is good as a 

ſpzinging Tſe, and the whole Eſtate remains in the Feok⸗ 

fo2 in the mean Time; ſo it is if it were to commence after 

3 of another without Iflue, if he die within twen⸗ 

ty Pears. | | 

And klolt C. J. fald, It a Feoffinent in Fee is made to Certhew 
the Uſe of A. and the Heirs of his Body begotten, the Re⸗ 

mainder in Fee to the right peirs of T. S. who is then 

living, in ſuch Caſe the Fee-ſimple is not in the Feoffee ; 
but the Ale of the Fee ſhall reſult to the Feoffo2, and remain 

in him until the Contingency, viz. the Death of T. S. ſhall 


happen. | 
Judgment was given in this Caſe fo the Defendant. 


Tipping verſus Coſins. Hill. 6 W. 3. 


L Dward Coſins, ſeiſed of Lands in Fee, makes a Settle- (2.) 
ment by Deed and Fine, to the Uſe of himſelf and his Com. 3:2, 
Heirs, until a Marriage ſhould take Effet, and then to the 
Ae of his Mike during her Life, and then to the Ale of 
the Conuſees and their Þeirs, during the Life of E. Coſins 
in Truſt, to pꝛeſerve the Contingent Remainders, and that 
they ſhould permit him to take the Pꝛofits; then to the Uſe 
of the firſf, ſecond, third, and every other Son (by that 
Mike) in Tail, then to the Ale of the Heirs Males of his 
Body, Remainder to the Heirs of his Body, Remainder 
to him and his Heirs fo2 ever. The Marriage took Ef- 
keck, E. Coſins hath no Iſſue Male by that Uenter, but only 
one Daughter, married to Tipping, and they had Iſſue Lu- 
cretia 'Tipping, the Lefſo2 of the jJlaintiff; but afterwards 
he had another Daughter by another enter, and then le- 
vies a Fine with Warranty ; but it was agreed the Mar⸗ 
ranty had no Effect in this Caſe, by Reaſon of Infancy, 
&c. and that the Eſtate paſſed by the Fine was defeated by 
Entry. And the only Queſtion was, Whether Heirs. of his 
Body be Wo2ds of Limitation, o2 Purchaſe ? And it was 
adjudged without Difficulty, that the Heirs of the Body 
take by Purchaſe, and therefoze not barred by the Fine; 
koꝛ here no Uſe can reſult to E. Coſins, becauſe it is 1 
| 4 


1 
£ 4 * n Q 


ly limited to the Conuſees and their Peirs, during his 
Life, in which Reſpei# it differs from the Caſe of Fenwick 
and Milford, Inſt. 22. b. and Pybus and Mitford, 1 Mod. 159. 
becauſe in thoſe Caſes the Party had not limited the iſe 
out of him during his own Life, as here he hath done in 
erpzeſs Terms: And it is too remote to imagine that the 


Truſtees, whoſe Eſtate is created to ſuppozt the Remain⸗ 


ders, ſhould make a Feoffment to deſtroy their Tftate, 
whereby to raiſe an Eſtate fo2 Life by Implication in the 
Feoffo2; 2 Co. 51. a. And whereas it was objeffed by Ser; 
jeant Wright, that the Truſt fo2 E. Coſins was executed by 
the Statute of Uſes; fo2 the Ute limited to the Truſtees is 


void, and they are in by the Common Law; as where a 


Man makes a Feoffment to certain Truſtees and their 


Heis, to the Uſe of them and their Þeirs, in Truſt foz 


J. S. this Truſt is executed by the Statute. . 

It was anſwered by Holt C. J. that in this Caſe, the 
Conuſces take by the Statute of Uſes, becauſe the Limita- 
tion of the Uſe is different from the Eſtate of the Land; 


as where a Feoffinent is made to the Uſe of the Feoffee fo 


Life, Remainder to J. S. the Feoffee is in by the Statute. 
Feoffment to A. and his Þeirs, to the Uſe of A. and B. and 


His Heirs, and they are Jointenants; the Oifference is, 


that where the laſt Fee-limple of the Ade is limited to him 
who hath the Eftate of the Land, he is in by the Common 
Law, as in the Caſe Inſt. 22. b. where a Feoffment is to 
the Ale of the Feoffo2 in Tail, and after to the Uſe of the 
Feoffee in Fee. In the Caſe of Pybus and Mitford, Hale 


lad, that if a Feoffment were made to the Uſe of the Heirs 


of the Body of the Feoffo2, from and after the Death ol 
S. there no Eſtate fo2 Life would reſult till after the 
eath of J. S. Pe laid, that whether Feoffees take by the 


Common Law, oz by the Statute, yet where the Uſe is 


once dilpoſed of to them and their Þeirs, (whether the Sta- 
tute erecutes it oꝛ not) there cannot be an Uſe upon an 
Uſe, no2 a Truſt upon ſuch an Cle to be erecuted by the 
Statute ; Quod nota. : | 

Judicium pro Quer. 
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Lord Angleſea werſus Lord Alcham Paſch. 8 
W. 3. 


N this Caſe of a Fine levied, without any Deed to de- £3.) 
1 6 clare the Uke thereof, it wag held by Holt C. J. that at * * 676. 
Common Law the Tſe was always intended to be to the 
Feeoffee oꝛ Conuſee, and in Pleading never was averred: But 
if it be to the Uſe of the Feoffoꝛ oꝛ Conuſoꝛ, then it muſt be 
averred. pere the Party is in by the Fine immediately; Co. Ent. 14. 
and the Statute extends not to Uſes by Operation of Law, (108% 477- 
but to ſuch as are to a third Perſon; and the Conuſo2 oz ” Car. 2. 
Conulee cannot aver the Fine to be to the Uſe of a third © 
Perſon ſince the Statute. 
And in the Caſe of Tregame verſus Fletcher, Holt C. T. 
held, that where the Uſes of a Recovery are declared bos 
Deed p2ecedent, no new 92 other Uſe can be averred by Pa⸗ 
rol, unleſs there be ſome Uariance between the Deed and 
the Recovery; and where ſuch Deed is pleaded, if the Par- Rep. . 
ty ſets up other Ales, he muſt confeſs and avoid it: But * sid. 160. 
when the Ales are declared by Deed ſubſequent, new oz o. Vent. 23. 
ther Uſes may be averred, without ſhewing the Deed, Lucy. 27 
though there be no Uariance. &c. becauſe there was an in- 
termediate Time, when there might be ſuch Agreemen 
made, and the Uſes ariſe accozding to it; and here if 
ſubſequent Deed be ſet up, the . Party may traverſe 


thoſe Uſes. 


Buſhell Verſus Burland. Mich. 7 Ann. 


In Ejetment, on a N Gerdick, the Caſe in Sub⸗ (4 
ſtance was this; A. and B. the Mike of A. levied a 
* and kour Pears they by Deed declare 
the Uſes, in which Deed are theſe Ulo2ds, All and every 
Fine or Fines levied, or to be levied, ſhall be to the Uſes of 
this Deed. 
The Queſtion was, TUhether the Uſes of the Fine were 
well and ſufficiently declared by this ſubſequent Deed ? 
Serjeant Pratt fo2 the Fine and Deed relied on Dow- 
man's Caſe, 9 Co. and that the Jury find the Deed relates 
to the Fi ine "before levied. 


oA : . Hooper 
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quent Deed is ſufficient to declare the Ales of this pꝛece. 


Hooper contra: The Queſtion is, Uihether this Cubſe 


dent Fine ? „ 
J ſhall lay down thee Rules. FR 
| ft, That no Ce of a Fine (fince the Statute of Frauds 
and Perjuries) can be averred by Parol, | 
2dly, The neceſſary Conſequence thereof is, if a Fine be 


levied, and the Uſe cannot be averred by Parol, that then 


ft will go back to the Party that had the Intereſt befoze. 
_ 3dfy, When a Deed is made befoze oz after a Fine is le⸗ 
vied, and doth declare to what Uſes the Fine chall be, it 


hall be to ſuch Ales as are declared by the Deed. 
As to Dowman's Cafe, which ſeems to be againf me, 


that was of a Recovery, and all was within a Month; and 


it being fo little Time, it ſeemed to be the ſame Convey⸗ 


ance. But in this Caſe, there were kour Years, and this 
done by a Feme Covert. That Caſe was long bekoze the 
Statute of Frauds and Perjuries; and then an Aſe might 


be averred by Parol, but now it cannot. The Reaſon of 


that Caſe, as it is tepozted in Moor 191. fs, becauſe the 


Deed, which is the Evidence, doth ſay, that ic was the A- 


greement of all, that the Recovery ſhould be to ſuch Uſes; 


and it is there ſaid, without theſe Mozds the Caſe had been 


otherwiſe. Now in this Caſe, there was no ſuch Thing 
as an Agreement. The Statute fo2 the Amendment of the 


Law doth not alter the Statute of Frauds and Perjuries, 


as to that Part, tio Uſe can be averred by Parol, and 


therefoze that doth ſtill remain good. 
Now J am to ſhew why a ſubſequent Deed ſhould not be 


good; and if it ſhould, the Mischieks that will follow, 


A Fine of itſelf can be no Þarm to a Feme Covert, if 


nothing be done but the Levying thereof; and that is the 


only Conveyance that ſhe can make. But the Jnconveni- 
ence is, that though a Feme Covert is pzivately examined 
when the levicth a Fine, (which is uſeleſs until there is a 
Deed to declare the Ales thereof,) yet to that Deed ſhe is 
not examined; and then in ſo long a Time as this, the 
Husband hath a great Dppoztunity to perſuade his Wite. 

J deſire to know, where was the Freehold between the 
L.evying of the Fine and the Time of Declaring the Ales 
thereof? And what ſhall be thought a reaſonable Time to 
execute a Deed to declare the Uſes after a Fine levied? All 
the Caſes, where a ſubſequent Deed may declare the Uſes 
of a Fine, are to be intended where the Uſes may be aver⸗ 


red. The Freehold muſt be in him to whoſe Ale the _ 
„ Wu; 
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was levied. By the Purpoꝛt of the Deed it appears, that 


the Intent of the Parties was ta have. a future A# done, 
which was, that the ſhould levy a Fine. | | 


Pratt : 


As to the Dbjeion, that this is the Caſe of a 


- Feme Covert; when the like joineth in a Fine with her 
Husband, he may make a Oeed to declare the Uſes there- 
of, without her Conſent. In the Caſe of Jones and Mor- 
ley it is held, that a Uiriting is fufficient to declare the 
Ales of a Fine, if the Jury find it was delivered to fuch 


Cles. 


Hooper: It a Fine be levied, and there is to Deed to de- 


clare the Uſes, but only a Parol Evidence, and the Jury 
find, that it was levied to Utes accozding to that Parol 
Evidence, will that be ſufficient 2? | 

Powell J. cited Beckwith's Caſe, 2 Co. 57. and fait, 
that if the Mike join with her Husband in a Fine, and ſhe 
then will not conſent to make a Deed ta declare the Ales, 
then the Hugband may declare the Uſes without her Con- 


(ent. 


Holt C. J. Ve may. Je a Fine be levied in Auguſt; aud 


a Deed to declare the Uſes thereof is made at the ſame 
Time, by a Yan and his Wife, of Lands which he hath in 
Right of his Mike; the Fine, in Judgment of Law, is a Fine 
of the pꝛecedent Term, and yet the Deed is but a Deed in 
Auguſt; and that Deed is ſufficient to declare the Uſes, 

Ik a Fine is levied by Hugband o2 Wife, of Lands which 
he hath in Right of his Wife, and there is a Deed made 
at the lame Time to declare the ſes thereof, and after- 
wards this Deed is loſt, and then another is made to the 
(ſame Cffeit, and dated as the firſt, that Deed is ſufficient 
to declare the Uſes of the Fine, p | 

Powell J. Ik there is, by a ſubſequent Deed, an Agree⸗ 
ment to a pꝛecedent Ac, then it will take Effet, notwith⸗ 
ſtanding the Statute of Frauds and Perjuries. 

Holt C. J. An Eftate fo2 Life without Jmpeachment of 
Waſte cannot be without Deed; and then how is this 
Uſe declared, but by a ſubſequent Deed ? 

Gould J. In Arthur Baſſet's Caſe, Dyer 136, pl. 17. there 
the Caſe is put, where there were four Pears between the 
Time of Levying of the Fine, and the Time of making 
the Oeed to declare the Uſes. | | : 

u Fine is levied, and afterwards a ſubſequent Declaration 


of Ales, 


Perjuries. 


this is good within the Statute of Frauds and 
| In 
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\ Deed came, and made good the Uſe, it was well enough. 
The Jury here have expeeſly found, that it was the Intent 
ok the Parties at the Time of levying the Fine, that it | 


0 


In another Term. Holt C. J. delivered the Opinion 6 


the Court. The Quettion is, this Deed bearing Date he. 


foze the Fine levied, and not executed till after, and the 


Jury having found that the Fine was levied to the Uſes 
therein declared, whether it is ſufficient to declare the Uſeg 
ok the fine? Me are all of Opinion that it is. e thing; EE 
that, notwithſtanding the Statute of Frauds and Perjuries. 
a ſubſequent Deed is now as good as it was befoze the 4 


4 


Statute. It is doubtful whether that Statute doth extend 

to Ges, becauſe they are not mentioned there, but only 
Truſts; notwithſtanding we take Truſts and Uſes to be 
the ſame, in Reſpet of Truſts in their larger Extent, and 
ſo within the Statute of Uſes. Pere is what the Stature a 
requires, fo2 here is a Writing, and here is a Deed, Tr i 


you confider Dowman's Caſe, Moor 191, 192. you will find 


this to be much ſtronger ; fo2 the Jury there found, that the l 
Deed of Tiſes was ſubſequent, and the Queſtion was, whe⸗ 
ther the Deed was ſufficient to declare the Uſes? And in 


that Caſe it was objefted, that there was a Limitation ok 
the Uſe, without any Impeachment of Waſte, which can- A 


not be without Deed, | | 3 
At the Time ok granting of the Reverſion there was no * 
Deed; but when the Deed came, and declared the Intent 
of the Party, then it was a ſufficient Manikeſtation of the 
Uſe, and the Intent of the Party. And it is true, Malte 
could not be diſpuniſhable without Deed; but when the 


ſhould be to thoſe Ales. In Baſſet's Caſe, Dyer 136. pl. 17. 
not declared till the 20th; though it was bekoze the Statute, 


| 
there was a Recovery ſuffered, 16 H. 8. and the Uſes were | 
yet it is the ſame Thing, and that was held a good Decla- ( 


ration of the Uſes. | 
Judgment fo2 the Plaintiff, 


Lord Angleſea werſus Lord Altham. Palch. 8 
© „ Ann. | | 7 

| [POR an Jfue directed out of Chancery, to be tried 
CA at Common Law, this Cauſe came befoze the Court. 
Che two Queſtfons reſerved upon the Trial foz the © 
pinion of the Court were; firſt, Whether a Copy of a Fin 
1 | 1 and 


9 


and Recovery in Ireland, pzoved by a Witneſs that was, 
and is ſtill in Ireland, who was eramined by Commiſſion 
out of Chancery, may be allowed as Evidence here? 

The ſecond is, Whether there be a good Tenant to the 
præcipe? And this depends upon the Statute of Frauds, 
viz. whether the Uſe of a Fine does not reſult to the Co- 
nuſo2, there being no Deed to declare the Uſes thereof; 
and if ſo, the Common Recovery is void. 

Holt C. J. As to the firſt Point, theſe Depoſitions 
ought to be allowed to be Evidence. It is true, the Law 
requires the beſt Evidence that can be had; but when no 
other P2zoof can be had, the Law will allow ſuch as may 


be. 85 
It is objefted, that there might have been better {oof 
had, this being a Matter of Recozd; fo2 there might have 
been one ſent over to examine it. In anſwer to this, there 
is no legal Compulſion to ſend a Man into Ireland, to in- 
kom himſelf in ozder to be made capable of giving Evidence. 
Indeed, ik that Witneſs was in England, you might have 
had him at the Trial. . | 
If it be in the ſame Cauſe, and between the ſame Par- 
ties, upon an Iſſue directed out ok Chancery, we allow of 


the Depoſitions being read every Day, if the Party be 


ſick 02 beyond Sea; and though this is a Recozd, pet it 


makes no Difference, ſince there is no legal Courſe to 


compel any Man to go over to examine it. The Certif#- 


cate of a Miniſter of a Marriage beyond Sea was allowed 
to be Evidence. 2 Cro. 541, 542. 


As to the ſecond Point; The firſt Clauſe in the Statiite 


of Frauds is general, that all Uſes muſt be manifeſted by 
Writing: And if it had ſtopped here, a Fine oz Feoffment 
had cut off all reſulting Uſes, though there had been no 
Conſideration. : | 

But the ſecond Clauſe excepts all Truſts and Confi- 
dences that ariſe oz reſult in Conſtruion of Law; and J 
take it, that the Conuſee is in at Common Law, Mas he 
a Feoffee, it need not to be averred to the Uſe of the Feof: 
kee, as appears by the Foꝛm of Pleading, Coke's Entr. 414, 
273. Com. 477. But it muſt be averred, that it is to the 
Uſe of the Feoffo2, and that Intent muſt be pꝛoved; as if 
there is no Conſideration, it ſheweth that the Ale was not 
intended to the Feoffee. 


The Intent here is manifeff, fo2 the Conuſee being Te- 


nant to the bræcipe, Tenant in Tail coming in as AGouchee 


aͤdmits him as ſuch. | 
9D: J 
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take tf, that the Statnte of Frauds does not extend 
to Uſes, unleſs to a third Perſon, and not to the Conu⸗ 
ſee; the Conuſee hath the Uſe by Operation of Lam, and 
ſo here is a Tenant to the Præcipe. The Law knoweth ng 
Difference between Uſes and Truſts. | 


Judgment fo2 the Plaintiff by the whole Court, 
; See Fines and Releaſe. | 


o 
Garret verſus Foot. Trin. 1 W. & M. 


EBT on Bond; the Condition (on Oyer) was 
to pay ſo much within ſixty Days after the 
Return of a Ship, oz at the End of thirty: 
| ſix Months, which ſhall firſt happen, accozding to 
Articles of Bottomry. The Defendant pleaded the Sta- 
tute of Uſury ; the Plaintiff replied, Non corrupte agreatum 
fuit; to which the Defendant demurred, 5 Tus 
Per Curiam: It is not uſurious ; fo2 it doth not appear 
to be fo2 Money lent oz bozrowed. OO 
And per Holt C. J. If J covenant to pay 1001. a year 
hence, and if J do not pay it, to pay 201. it is not Uſu- 
kp, but only in Nature of a Nomine poene. 
| Judgment was given fo2 the Plaintiff. 


Maſon verſus Abdy. Trin. 1 W. & M. 


EBT on a Bond of 600 l. the Condition was, that 
whereas the Plaintiff lent 300 J. on an Adventure, 


on the Life of the Defendant; if therefoze the Defendant at 
ſhould at thꝛee Months End pay 221. Premium, and the St 
300 l. Pzincipal ; o2 if he ſhould, after the thzee Months, wa 
pay 6 d. fo2 every Pound per Month fo2 the Præmium; 02 if St. 
the Plaintiff ould die within ſix Months, then the Bond to | 
to be void. The Defendant pleads, Quod corrupte agrea- 7 


tum fuit, fo2 the Loan of 300 l. and Intereſt to be paid u his 
ſupra, and that it exceeded the Rate of 61. per cent. Co Bg 


Holt 


which the Plaintiff demurs. 
2 


8 739 
Holt C. J. This is not like a Bottomry-Bond, by Rea- 
ſon of the Danger of the Sea; koꝛ they who lend on Bot⸗ 
tomry⸗Bonds, are as Merchants Adventurers: But Dol- 
ben ſaid, that it is now uſual to put a Clanſe in theſe Bot⸗ 
toms, fo2 ſaving the Principal, wherefoze he thought that 
thoſe Bonds were allo uſurious. 

At another Day, Thompſon urging the Hazard the 
Plaintiff run in this Caſe; Holt C. J. ſain, J am of your 
Opinion Bꝛother Thompſon, fo2 you run a great Hazard, 
not of the Caſualty ok Death, but of the Loſs of your Mo⸗ 
ney; fo? it is manifeftly uſurious. 

Dolben J. Robert's Caſe in 2 Cro. is not Uſury, fo2 as 
he runs ſmall Hazard, ſo he gains ſmall Pzofit; there are 
ſeveral Caſes that this is no Uſury. | | 

Eyre J. That this is Uſury, Vide 3 Cro. 741. on fir 
Months Hazard. LY | | 

Holt C. J. Inſurance of Life cannot be Uſury, becauſe 
there is no Loan, but a plain Bargain. 

Gregory agreed with Eyre, and the Court was ready 
to give Judgment fo2 the Dekendant, but on Thompſon's 

Impoꝛtunity adjornatur. | = 


I 


Bartlet verſus Vinor. Mich. 4 W. & M. 


Ction of the Caſe on Aſſumpſit, &c. in which the (3.) 
Plaintiff declared, That the Defendant, in Conſide⸗ Carthew 251, 

ration that he the Plaintiff would p2ocure 15,0001. to be 
lent to another, in the Name of the Oefendant, 8c. he the 
Dekendant p2omiſed to pay to the Plaintiff 6001. And the 
Plaintiff avers, that he pꝛocured the ſaid Sum to be lent, 
by W. P. in his Name, by Agreement of the Defendant; 
and now this Action was bought fo2 the 600 l. 

On Non Aſſumpſit pleaded, the Plafntiff had a Uerdit ; 
and it was moved in Arreſt of Judgment, that the Confi- 
deration of this Þ2omite was uſurious and unlawful, oz Yelv. $7. 
at leaſt, that it was Bꝛocage, and ſo p2ohibited by the laſt £55: 4% 
Statute againſt iſtiry : But the Court reſolved, that this siyic 412 
vas not uſtrious, oz Bꝛocage, within the Intent ok the 
Statute; fo2 here neither the Boꝛrower no2 the Lender wa 
to pay the 6001. Præmium, but a third Perſon. | 

And by Holt C. J. If A. owes B. 100 l. who demands 
his Poney, and A. acquaints him, that he hath not the 
Honey ready, but is willing to pay it, if B. can pꝛocure the 
lame to be lent by any other Perſon; and thereupon 1 ha- 

: ing 


8 — 


1 — 


Wager of Law. 


(4) 


Skin. 348. 


205. a Meek, and one Shilling and ſix Pence by the Week 


ing to 30s. when the Money was lent, which the Wite er: 
added and received, | 


1 Lutw. 273 · 
1 Vent. 198. 


recovered in Damages in an Aion on the Cale. 


this Caſe; fo2 the Debt is founded on a Wrong — the 


that if he will lend A. 1001. he will give him 101. on which 


Barnet verſus Tompkins. Paſch. 5 W. & M. 


band, ſufficient to diſcharge and avoid the Obligation in a | 


ving a preſent ccaſion fo2 his Money, contras with C. 


C. lends the Money, and thus the Debt is paid to B. This 
is a gocd and lawful Contrast between theſe Two, foz B. 
hath Benefit by it. | ; | 
Judgment was given fo2 the Plaintiff, 


= Acklon of Debt upon a Bond, the Defendant pleads 
the Statute of Uſury, and that it was upon an uſu: 
rious Contraff, 8c. Jt appear'd by the Evidence, that the 
Plaintiff's Wife uſed to lend Money to be paid by the 
Week; and that ſhe lent 20 l. to the Defendant, to be paid 


fo2 Intereſt; and the Dekendant paid the Jnteref amount: 


Holt C. J. This is an uſurious Contra by the ur: 
Civil Action, but not enough to charge the Husband crimi: 
nally : And it was found fo2 the Oefendant. . 


Ation of Debt doth not lie fo2 Intereſt Money, tho' the 
Bozrower pꝛomiſes Payment with Intereſt; but it is to be | 


is 


Wager of Law. 


Mood verſus Lord Mayor of London. Anno 
I Ann. 


T Debt fo2 the Penalty of a By-Law, the Defendant 


waged his Law, and it was over-ruled in the Coutt 

ok the Lozd Mayoz; whereupon a Commiſſion of Cr: 

ro2 was ſued out befoze the Chief Juſtice and other 
Commiſſioners. 

Holt C. J. No Mager of Law ought to be allowed in 


oy, 


Wager of Law. © 741 


Party, in not ſubmitting to the Oꝛder of the Government 
of the Cozpozation. By the Common Law, if a Contract 
were ſecret and wanted Witneſſes, it was a Paivilege on 
the Plaintiff's Side as well as the Defendant's, to wage 
Law; becauſe where the Matter was ſecret, the Plaintiff « $60w. 15. 
might put the Defendant to his Dath: And this appears 3 Keb. 337. 


by Magna Charta; befoze which Statute, the Plaintiff, on : 3 5 | 


his Declaration upon bare Affirmance, could make the De⸗ 2 vent. 171. 
fendant ſwear there was nothing due. At this Day, no . 


Wager of Law lies but where the Debt ariſes from a ſim- 5 fl. z. c. 28. 


ple Contract that is ſecret, and not when the Acton is 
grounded on any Thing which is notoztous: So that fo2 
Debt on a Leaſe Parol, the Defendant cannot wage his 
Law; fo2 his Occupation is notozious, and it ſavours of 
the Realty; and ſo it is in Account againſt a Bailiff fo 
the ſame Reaſon, his Management and Tranſafion being 
notozitous. In Afton of Account, if the Receipt was by 
the Defendant, as Receiver, he may wage; not if it be by 
the Hands of a third Perſon : Tis true, the Law is other- 
wiſe in Detinue on a Bailment, fo2 tho' that be by the 
hands of a third Perſon, the Oefendant may wage his 
Law; but there the Bailment is not traverfable, only the 
Detainer, koz that is the Point of the Action, and the Re- 
delivery might be pꝛivate. Jn Debt fo2 an Amercement in 
a Court-Baron, a Defendant may wage Law; the Reaſon 
is, becauſe the Matter is of ſmall Ualue which concerns 
the Lozd only, and may be tranſa#ed without his Know- 
ledge: But in Adion of Debt on a Judgment in ſuch 
Court, the Defendant cannot wage his Law; fo2 the 
Judgment could not be but by Confeſſion oꝛ Uerdf#, which 
the Defendant cannot by his bare Dath falſify; and the Au⸗ 
thozities to the contrary are not Law. 
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Com. 174, 
175. 

3 Mod. 262. 
1 Show. 68. 


WILES. 
| Lee werſus Libb. Mich. 1 W. & M. 


\ Jetment. Special Uerdit#. A. ſeiſed in Fee (tal; 
die) made his Mill in Writing, by which he de: 


- viſed the Lands in Queſtion to the Defendant, 

and ſeal'd and publiſh'd this Mill in the P2eſence 
of two Witneſſes only, and theſe two Mitneſſes only ſub⸗ 
ſcribed in his Pꝛeſence; a Pear after he cauſed to be made 
another Writing, which recited that he had made his Till, 


and confirms it in all Things, only by this Codicil 'twas 


(2) 
skinn. 413. 


that he ſaw the Teſtatoz ſeal and publiſh his Till: Fo! 


this Codicil was diſtin, and not annexed to the fozmer 


ſaid, (and my Mill is, That this Codicil be taken to be of 
Foxce, and Part of my Till), And twas found that the 
Codicil was ſigned by two Mitneſſes, one of which was a 
Witneſs to the fozmer Will, the other a new one, not Wit- 
neſs to the koꝛmer Mill; and 'twas further found, that 


The Chief Juſtice delivered the Opinion of the Court, 
viz. That it was not a good Mill within the Statute ; fo? 
the Mozds of the Statute are, (ſigned by the Deviſor, and 
atteſted by three Witneſſes in the Preſence. of the Deviſor) 
and here Mants the Atteſting by thee TWitnefſes, accozd⸗ 
ing to the At. The Conicil will not carry the Land with: 
out the Mill, no2 the Wil without the Codicil: And the 
thꝛee Mitneſſes within the Statute ought to be Witneſſes 
to the Whole. e 3 5 


Sir Marmaduke Dayrell verſus Glaſcock. Hill. 
5 3 1 | 


Ruled per Holt C. J. A T a Trial at Bar, That where 

there are thꝛee Witnefles to d 
Will, this is ſufficient within the Statute of Frauds and 
Perjuries, tho' upon the Trial one of them will not ſwear | 


otherwiſe it would be in the Power of a third Perſon, to 


defeat the Will of the Deceaſed; and therefoze if it be = 
| : I | 


SF ©) " BU gg. EO CONTROL 


WI LES Ham 
ved to be his Þand, and that he ſet it as a Witneſs to the 29 Car. a. 
Will, tis ſufficient to ſatisfy the Statute in this Cale. 


Fiſher verſus Nicholls. Hill. 12 W. 3. 


THE Conſfrufion of Mills is moe favoured in Law (3.9 
to fulfil the Intent of the Teſtatoz, than any Deed 3 Salk. 127. 
02 Conveyance executed by him in his Life-time : Therefoz 
where a Man by Will gives Land to J. S. and his Aftigns 
fo2 ever, this is an Eſtate in Fee; but in a Deed, 'tis on- 
3 ly an Eſtate fo2 Life: So a Gift to J. S. and his Þeirs 
Pale by Will, makes an Eſtate⸗tail; but by Deed it is a 
3 Fee⸗ſimple: And a Deviſe to the eldeſt Son and his Heirs, Cro.Car 366. 
after the Death ok the like of the Teſtatoz, is an Eſtate Jones 343 
— Life to the Wife by Implication; but tis not ſo in a 
eed. | | | 5 8 | | 
And by Holt C. J. The Reaſon of this Diverſity is net 
only, fo2 that the Teſtatoz is intended to be inops Conſilii, 
but becauſe a Mill is not a Common Law Conveyance, 
but by the Statute ; 'tis true, there were Mills bekoze the 
Statute of Hen. 8. but thoſe were not by the Common 
Law, but by Cuſtom, as in Caſe of Burgage Lands? z. n.s. 
Now as Cuſtom enabled Men to diſpoſe of their Eſtates in 34& 354-5. 
this Manner, contrary to the Common Law; ſo it exempted © 7. 
this Kind of Conveyance from the Regularity and P2opzte- 
ty requiſite in thoſe Conveyances; and by this Means it 
came to paſs, that Wills by Statute, in Imitation of thoſe 
by Cuſtom, gained ſuch favourable Conſtructions. 
At Common Law, a Man could not deviſe by Mill the 
Lands which he had by Diſcent; indeed he might deviſe 
Lands which he held foz a Term of Years, becauſe ſuch an 
Cſtate is of little Regard in the Law; but not Land of 
which he had the Fee-ſimple, in Poſſeſſion oꝛ Reverſion z 
Pet in certain Borough Towns, the Jnhabitants might 
deviſe the Houſes and Lands which they held by Diſcent; 
and this was a Pzivilege which they claimed by the Cu- 
ſom of thoſe Places. By the Common Law, if a Pan; xeic Abr. 
(riſed of Lands in Fee, had generally deviſed the ſame by 559 _ 
Teſtament, the Will was void: But by Stat. 32 H. 8. Ne. 37 
All Perfons having a ſole Eftate in Fee-ſtmple, of any 
Lands, Tenements, &c. map give and deviſe the ſame by 
Laſt Mill and Teftament, at their Free Ui! and Piea⸗ 
lure; and one ſeifed in Coparcenary, oz as Tenant in 
Common, in Fee-fimpie, of any Lands, may by Wii — 


744 


11 


_ 


viſe them by this Statute : but Lands intailed are not de 


vileable, only Fee-ſimple Lands, and Goods and Chattels; 


Mod. Caſes 
26. ” 


1 Vent. 207. 


(4.0 


2 Salk. 234, \ 


235 


and Wills made by Inkants, Feme Coverts, Jdeots, Per. 
ſons of Non- ſane Memozp, &c., are void. | 

Per Holt C. J. If Money be deviſed out of Lands, the 
Devilee may have Debt againſt the Owner of the Land kor 
the £Zoney, upon the Statute of 32 H. 8. of Tills, fo) 
where-ever a Statute enacs any Thing, fo2 the Advantage 
of any Perſons, they ſhall have Remedy to recover the Jd⸗ 
vantage given them; and the Action muſt be againſt the 
Tertenant. Where Wills appoint a Guardianſhip of a 
Child, upon the Statute of Car. 2. they cannot be pꝛoved 
in the Eccleſiaſtical Court; neither can Mills be pꝛoved 
there fo2 Lands, but of Goods and Lands they may. 


Cole verſus Rawlinſon. Hill. 1 Ann. 


NE B. being ſeiſed in Fee of a Pouſe called the Bell, 

made a Settlement thereof to the Uſe of himſelt fo2 
Life, Remainder to his Wife foz Life, Remainder to his 
Son in Tail, Remainder to his Mike in Fee, &c. The 
PÞusband died, and tbe Wife being ſeiſed of the ſaid Houſe, 
and poſſeſſed of other Leaſehold Eſtates made her Till, 


and thereby deviſed: thus: I give, ratify and confirm all my } 


Eſtate, Right, Title and Intereſt, which I now have, and all 
the Term and Terms of Years which I now have, or may 
have in my Power to diſpoſe of after my Death, in whatevcr 
I hold by Leaſe from Sir J. F. and alſo the Houſe called the 
Bell-Tavern to J. B. who was the Son and Heir of him that 


made the Settlement, and had the Remainder in Tail, &c. 


This was found by Special Uerdi# in Ejecktment; and the 
Queſtion was, what Eſtate J. E. took in the Houſe by this 
Deviſe? Thee ok the Judges held, that he took an Eſtate 
in Fee; becauſe 'tis but one Sentence coupled by the 
Moꝛds and alſo, and this was the Intent of the Teſtato?. 

Holt C. J. J am of a contrary Opinion, fo2 the Intent 
of the Teſtato2 will not do, if there be not ſufficient Wowws } 
in the Will to manifeſt that Intent; neither is that to be 
collected from the Circumſtances of the Teſtatoz's Estate, 
and other Matters collateral and fozeign to the UWill, but 
from the Wozds and Teno? of the Will it ſelf: And if we 
once travel into the Affairs of the Teſtatoz, and leave the 
Will, we ſhall not know his Wind, by his Moꝛds, but his 


- 


Circumſtances ; and then how ſhall the Law — : ; 


LED 
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Upon the Mill it appears to be ſo; but by the Matter 
found in the Special Ccrdif it is otherwiſe; and what if 


moꝛe accidental Circumſtances be diſcovered, and made the 


Matter of another Uerdi# ? Pens Rights will be very pꝛe⸗ 
carious upon ſuch Conftrufion, if we depart from the Will 


to find the Meaning of it in Things out of it. Tis a cer 


- tain Rule, that to deviſe Lands to J. S. without further 
Moꝛds, will paſs but an Eſtate fo2 Life, unleſs there be 
other Mozds to ſhew the CTeſtatoz's Intent, as for ever; 
o2 except he deviſe the Lands fo2 ſome ſpecial Purpoſe, 
which cannot be accompliſhed without a larger Eſtate : And 
as this is a ſure Rule, ſo it holds good as well where the 
Devile is of a Reverſion, as when 'tis of Lands fn Pol⸗ 
ſeſſion, if it be not deviſed particularly as a Reverſion, 02 
he do not take Notice of a particylar Eſtate, whereby his 
Intent may appear: But tis otherwiſe, if the Mozds are 
general, and without regard to the Nature of the Thing; 
fo2 it ſhall not be conſtrued from the Nature of a Thing 
which is extrinſical, but from the Moꝛds of the Mill. The 
Caſe cited in Moor and Hobart differs from this; fo2 there 
the Teſtato2 takes Notice of a pꝛecedent Term, and the 
Wows are, His Lands of Inheritance, ſo that the ſpecial In- 
tent of the Teſfato2 is apparent by the Moꝛds of the Mill: 
Ind if J give Black-acre to A. and his Heirs, and aſſo 
Thite⸗acre, the Fee⸗ſimple of both ſhall paſs, as well of 
Uhite-acre as the other, becauſe it follows the Limitation; 


Moor 873. 
Hob. 3. 

1 Roll. 844. 
Vent. 359. 

3 Bulſt. 129. 
3 Cro. 330. 
1 Cro. 465. 
2 Sid. 151. 


but in Caſe J give all my Right, Title and Intereſt in my 


Term, and alſo my Paule called the Bell, in the grammati⸗ 
cal ConftruXion 'tis no moze, than and J alſo give my 
Houſe called the Bell; fo2 the ſubjeck Yatter of his Right, 
Title and Intereſt is the Term, and the Pꝛepoſition in ter- 
minates and reſts there, So tis the Caſe here; but ſay 


my Bꝛothers, turn it into Latin, and then 'tis, J give jus, 


titulum & ſtatum in Termino ac etiam Domo vocat' the Bell- 
Tavern, To this J anſwer the Pꝛepoſition in may be ne⸗ 
teſſarily underſfood in Latin, but not in Engliſh; and the 
Conjuniion is not fo far a Copulative as to take in this 
Prpoſition, tho' it takes in the Aerb. My Bother Powel 
would tranſpoſe the Tloꝛds, ſo that it ſhall be all the Right, 
Title and Jntereſt in the Bell, and alſo all the Term J 
have and hold of Sir J. F. But J do not know how we 
can tranſpoſe Mods that are good Senſe : Ik the Mill 
was Nonſenſe, then we might tranſpoſe to make it bear a 
Peaͤning; but to diſplace the —_— of a Will when they 

| 9 are 


. 


1 


Fitzgibb. 2 25, 


are intelligible, is to alter the Will and the Se 


nſe of it . 
fo2 theſe Reaſons, I conclude fo2 the Plaintiff, Bonds 


Bunker ver ſus Cooke. Mich. 6 Ann. 


3.) 1* Ejefment there was a Special Gerdick; wherein the 
e. Jury find that William Bockenham Eſq; being Com: 
mander of one of his Majeſty's Ships, on the 3d of May, 
1692. made his Laſt Will and Teſtament in Writing, in 
theſe Mozds; I do hereby give and bequeath to my Wife, 
Frances Bockenham, (the Leſſor of the Plaintiff) all ſich 
Sum or Sums of Money, which now is or ſhall become due 
from his Majeſty, for my own and Servants Wages; and all 
ſuch Sums of Money, Lands, Tenements, Goods, Chattels 
and Eſtate whatſoever, wherewith at the Time of my Deceaſe 
I ſhall be poſleſſed of, or which ſhall belong to me, ac, 
Then they find that the Teſtatoz, at the Time of making 
his Will, was not ſeiſed of any Lands; but afterwards by 
Deeds of Leaſe and Releaſe, dated in March, 1700. G. W. 
and others being ſeiſed of the Lands mentioned in the De: 
claration, conveyed the ſame to the ſaid Teſfatoz, and his 
Heirs, by Uirtue whereof He became ſeiſed; and ſometime 
after the ſaid William Bockenham died, and the Deviſce en: 
tered upon the Lands which were held in Socage and of 
the Nature of Gavelkind, and the Þeir at Law enters upon 
her: And ſo here the Queſtion is, if thoſe Lands after: 
wards purchaſed do paſs, and are diſpoſed of by the Teſta: 
toz, oꝛ not? 1 5 
Holt C. J. Giving the Opinion of the Court: e have 
conſidered of this Caſe all together, and we are all of Opi⸗ 
nion, that the Mill as to theſe Lands is void, and the 
Lands do not paſs thereby, but that Judgment ought to be 
fo2 the heir at Law. e agree, that the Moꝛds of the 
Will are full and compzehenſve to paſs all theſe Lands, 
had the Teſtato2 been ſeiſed of them at the Time of making 
his UWiill, and perhaps it might be his Intention to have 
them paſs: But the Caſe is no moze than this; A Yan 
makes his Will, and deviſes all the Lands that he ſhall 
have at the Time of his Oeath, and after that he pur- 
chaſes Lands, and dies without Republication 3 Tie hold 
that it is a void Deviſe; foz a Man cannot give any 
Lands, but what he has at the Time of making his Will; 


he cannot deviſe that which he hath not, and the _ 
| - © on 


4 
Pre 


. 
— * 


* 4 


only empowers Men having Lands to deviſe them, fo that 

if the Deviſo2 has nothing in the Lands, he is out of the 

Statute, Here is no Ac between the Baking of the Will 3 Rep: gt. 

and the Death of the Teftatoz, neceſſary to be done, to 5 Me g. 

make this a perfei and compleat Will; no Writing, no 

Publication, noꝛ any other Thing whatſoever, it is ſubjet 

indeed to a Revocation during the Teſtatoz's Life, and is 

to take Effect only from the Time of his Death; but it is a 

Will, and Oiſpoſition of the Eftate bequeathed from the 

Time of Making thereof: And where there is a Difability 

in the Teftato2 at the Time of Baking the Will, tho' that 

Diſability be actually removed befoze his Death; pet the 

Mill will be abſolutely void, becauſe he had no Ability at 

that Time. Suppoſe an Inkant makes a Will, and de⸗ 

viſes Lands during his Minozity, oꝛ a Feme Covert in the 

Life of her Þusband; altho' the Infancy o2 Coverture be 

afterwards removed, if either of the Deviſo2s die, without 

new Making oz Publication of their Mill, it is a void 

Will, becauſe of their oziginal Diſability, tho' they ſhould 

live many Pears after ; foz Removing theſe Diſabilities will 

not do without a new Publication, o2 making a new Will: 

Now theſe are only perſonal Diſabilities, but this is a 

teal One; he had nothing in this Caſe to give oz diſpoſe 

of, then here is a Removal of a Real Diſability, and ſhall 

that be of moze Effect, to make it a good Mill, than Rems- 

val of a perſonal Diſability? Mo ſurely it ſhall not. J 

would fain know. what Commencement this Mill bas, as 

to theſe Lands: It cannot commence from the Time of 

Making the Will, becauſe the Teſtatoz had not the Eſtate 

at that Time; when then would you have this to be a Mill, 

miſt you ſtay till he has purchaſed to mike it fo? But con- 

ſider the Act of Purthafing the Lands, and his Diſpoſing 

of them, are two different Things, and of different Na- 

tures; and pou muft ſuppoſe that the Juſtant he piirchaſes 

he makes his Till, and not befoze, which is abſurd and re- 

pugnant. The Law of England is plain as to this Point 

by all Pꝛecedents; and the Law is the ſame of Lands de⸗ 4 Rep. 

viſed by Cuſtom, as well as by Statute : There is no 5% 

Will that J can find, by any Entry of the Pleadings, but nat. 274. 

it is ſaid the Teſtato2 was ſeiſed in Fee, and being bo ſeſed 414% , 

he made his ill; and of this there are Multitudes of Au⸗ March 5 

thozities: And tho' the Fozms of Pleadings do not make : sid. 162. 

the Law, yet the conſtant Pleading of a Thing in ſuch a ob” age 

Manner, is great Evidence of the Law; and this argues k. N. B. 99. 

the Neceflity of the Teſtatoꝛ being ſtiled at the _—_ e 
gaking © 
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38 H. 6. 27. 
19 H. 6. 17. 


Rep. 31. 
yer. 


Waking the Will, It is true, a Perſonal Eftate and 
Chattels may be given and diſpoſed of at Common Lay, 


befoze the Teſtatoz has purchaſed, oz had Poſſeſſion of 
them, and there are many Caſes that make out this, but 


there is a great Deal of Difference here between a Real 
and Perſonal Eſtate; fo2 a Perſonal Eſtate and Chattels 
are tranſient and fleeting, and not at all fired and perma⸗ 
nent as Lands are; perhaps the greateſt Part of a Man's 
Eſtate is in Goods to Day, and he may have a Wind to 
turn theſe into Money to moꝛrow, o2 the Neceſſity of Deal⸗ 
ing and Traffick in the Mozld may abſolutely require it: 
And then would it not be hard, that a Man ſhould be obli⸗ 
ged to make a new Mill every Day, which he muſt do, ik he 
could not diſpoſe of his Chattels, becauſe they have under: 
gone ſome Alteration ; this would be the greateſt Perplexi- 
ty imaginable. But on the other Þand, Land continues 
the ſame every Day, and will ſo always to the End of the 
Wozld; and as to Real Eſtates, there is Time and Dp: 
poztunity to make Settlements of them when a Man thinks 
fit; but as to a perſonal Eſtate, that is under conſtant Ua- 
riation: Beſides, Perſonal Things go to the Executozs, 
and the Legacy paſſes not by the Mill, but by the Aﬀent of 
the Erccutozs to whom the Will is only direfo2y, ſo that 


the Legitee is in by them; and this is enough to ſhew the 


Difference between a Real and a Perſonal Eſtate. To 


make a Will take Cfet from the Purchaſe of the Eſtate, 


is contrary to the Nature of a Purchaſe; fo2 the Will 


gives it to another and his Þeirs, and the Purchaſe gives 
it to Himſelf and his Heirs: And it is to be noted, that 


here is no Republication of the Mill; fo2 if there had been 
a Republication, that would have made theſe Lands paſs; 
pꝛovided that all the IRequiſites and Circumſtances neceſſa- 
ry to the Making an oziginal Till, within the Act of 


- Frauds and Perjuries, had been obſerved. Ik a Pan de: 


viſes Land by Till, and is diſſeiſed after that, and then 


dies, this Deviſe is void, and cannot be made good; and 
the Reaſon is, becauſe the Diſſeiſin turns it to a Right, 


and tis then only a Choſe in Adion: But in Caſe a Yan 


is diſſeiſed, and then makes his Will, and deviſcs the 


Lands, if he do afterwards re-enter, the Land ſhall pals; 
fo2 ſuch Re-entry purges the Diſſeiſin, and by Relation he 


ts in Poſſeſſion to all Intents from the Beginning, where- 


fo2e he ſhall have an Action fo2 the mean Pꝛoſits between 
the Time of the Diſſeiſin and bzinging the Action: He may 
in that Caſe be juſtly ſald to be ſeiled in Fee of ſuch _ 
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and therefoze may diſpoſe and deviſe the ſame away, becauſe 
the Re-entry reveſts the Eſtate. e will ſuppoſe an Heir 
that has nothing, but a bare Expeftation during his Fa⸗ 
ther's Life-time, ſhould make a Till, and deviſe all his 
Lands that he ſhould have at the Time of his Death, 
would the Land, which came to him by Diſcent from his Fa- 
ther, paſs by the Devile? No ſurely : Though if a Man 
makes his Will of Lands in Reverſion, expetant on an 
Eſtate⸗tail, 02 Eſtate fo: Life, and befoze his Death Te- 
nant fo2 Life, o2 Tenant in Tail, dies without Iſſue; 
there thoſe Lands will paſs, altho' he had but a Reverſion 
only at the Time of Waking the Ulill, becauſe he is ſeiſed 
at that Time as much as he can be; and it is a certain 
preſent Intereſt, tho' to commence in futuro. J look upon 
it to be my Lo2d Coke's Opinion in Butler and Baker's 
Caſe, 3 Rep. That a Deviſe is a Diſpoſition; and that 
Caſe was adjudged in the Exchequer⸗Chamber by all the 
Judges in England: Therekoze fo2 theſe Reaſons, J hold 
that Judgment ought to be given fo2 the Dekendant. Firſt, 
In regard it is a Mill at the Time of the Making. Se⸗ 
condly, In as much as the Teſtatoz had not Power to give 
and diſpoſe what he had not. Thirdly, The conſtant Ban- 


ner of Pleading ſhews the Neceſſity of the Teſtatoz's being 


ſeiſed, Fourthly, A Depiſe of Lands is not to be reſem- 


bled to a Deviſe of Perſonal Eſtate, becauſe a Perſonal 
Eſtate is altering every Day. Fifthly, Becauſe the Deviſe 


is repugnant to the Mature of the Purchaſe ; and fo? that 
there is no Caſe, noꝛ Authozity in Law, to warrant a con- 
trary Opinion. Foz though it is ſaid in the Pear-Book 
39 H. 6. where another Point is determined, that ſuppoſe 
a Yan, after making his Will, ſhould purchaſe Lands; 
there is no Reſolution to that, but only a Quære: Indeed 
J was very inclinable to make this a good Devile, becauſe 
the Intent is ſtrong, and that will weigh a great Deal in 
a Mill; but when J conſidered moze of it, J could find 
nothing to favour it. J do not give my Opinion ſo much 
on the TUo2d having in the Statute of Wills, but that at 
the Time of Waking the Mill he had not the Lands; and 
tis ſo agreed by Dyer, that a Man muſt be Owner of the 
Land at that Time. Ly f 

Powel J. J would have made it good, if J could, but 
lt is very tnconventent it ſhould be ſo; fo2 when a Perſon 
is beyond Sea, oz fn fozeign Parts, oz in Pꝛiſon, and 
ſhould make his Mill in this Manner, he may have many 
Thouſands a Pear deſcend to _ from other —— 
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_ might know nothing of at the Time of Baking the | 
Per Cur': Judgment was given fo2 the Defendant; and 
that Judgment was affirmed in the Houſe of Lozds. 


In the Caſe of Arthur verſus Bockenham. 


Y Trevor C. J. of C. B. J do agree, that Deviſes of 
Land have not been ſubjef to the ſtri# Rules of Con⸗ 
ſtruftion of Conveyances at Common Law, becauſe the 
Law favours Diſpoſitions by Wills, to make them agree: 
able to the Intent of the Teſfatoz ; whereas Conveyances 


by the Common Law ſtand upon a different Foot: But 


then this is grounded on a Suppolition, that the Teſtatoz 
has wherewithal to make Otſpoſition of. Let us then con⸗ 


_ ſider, how the Law makes Conſfrufffon in what comes 
neareſt to Tills, and that is in Conveyances of Land to 


3 Cro. 401. 
27 H. 8. c. 10. 
10 Rep. 85. 


Ates, which the Statute 27 H. 8. hath executed into Pol⸗ 
ſeſſion; the Rules of Conſfruftion in theſe Caſes are the 
moſt p2oper to be adapted to Tills: And as Wills have 
been all along conſtrued acco2ding to the Intent, ſo has the 
Law always ſuppo2ted theſe Conveyances to Ulſes, on the 


ſuppoſed Intention of the Party, to ſupply little Defetts 


which may be in them. Mow by Conveyance to Uſes at 
Common Law, could any one convey a Uſe in Land, which 
he had not at the Time of the Conveyance? No he could 
not; and that is plainly pꝛoved by a Caſe cited at the Bar, 
of Yelverton and Yelverton : There the Father covenanted 
to ſtand ſeiſed of Land, which he ſhould afterwards pur⸗ 
chaſe; to the Uſe of himſelf fo2 Life, and afterwards to 
the Uſe of his poungeſt Son and his Heirs, and after he 
purchaſed Land and died; and the Queſtion was, whether 
the eldeſt o2 the youngeſt Son ſhould take? And it was te- 
ſolved, that no Uſe could ariſe to the youngeſt Son, being 
of Land the Father had not at the Time of Making the 
Conveyance; and that is grounded upon very good Rea- 


bon, becauſe he cannot raiſe a Uſe of Land which is not his 


own: Foz if a Man, that has no Right to the Land, can 
raiſe a Uſe of that Land, then two Perſons at the ſame 


Time might raiſe Uſes ; fo2 it cannot be denied, that he 


who is Owner of the Land, may diſpoſe of it oz raiſe what 


Ales he pleaſes, he being the pꝛoper Perſon on a Sale, to 


declare the Uſes: And it is impoſſible the ſame Lands 


ſhould be to the Purchaſoz fo2 Life, with Remainder to his 
5 > | youngeſt 
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be to him and his Heirs; theſe would be contradictoꝛy 
Ales, being at one and the lame Time, and declared by dif- 
- ferent Perſons. It is allowable-indeed by Law, fo2 a 
Man to covenant that he will purchaſe Lands by ſuch a 
Time, and to levy a Fine thereof, and the ſame ſhall be 
and enure to ſich and ſuch Uſes: But the Reaſon of 
that is, when the ſame Lands are purchaſed and Fine le- 
vied, the Ale ariſes on the Fine, and not on the Deed 
made by the Party; and therekoze he was Owner of the 
Land: And tho' he could not declare the Uſe befoze he had 
the Land, yet the Fine raiſes the Uſe; and the Deed made 


bekoze, is only an Evidence of his Intention, that it ſhould 
be to ſuch Ales, if no Ales were declared at the Time of 


" Levying the Fine, fo2 at that Time he might declare other 
Uſes; but no other Uſe being declared, that Deed ſerves 
as an Evidence of the Intention ok the Party, no other 
Intent appearing. To apply that, to this Cale; here is a 
Conveyance made by a Perſon whereby Lands are diſpoſed, 
which he had not at the Time of Making the Will, and is 
a Diſpoſition to take Effect in futuro; and ſo was that Caſe, 
a Gzant and Diſpoſition of Land when he ſhould purchaſe 
it: Therekoze this Mill cannot be a pzeſent Diſpoſition of 
what he had not, but a Oeclaration how the Land ſhould 
go at his Death; but tis very plain, the Making of the 
Will is the very Foundation, and an inſtant Oiſpoſition ; 
ſo that, if the Oeviſo2 has not the Land at the Time, it 
will not paſs, | | | 
This ſhozt Note from the Argument of Lozd Trevor is 


here inſerted, further to illuſtrate the Opinion of the Lod 


Chief Juſtice Holt in the pꝛeteding Caſe, 
: See Eſtate. 


WIT- 


youngeſt Son and his Heirs, and at the ſame Time ſhould 


IINE S8 ES. 
Shotter verſus Friend. Hill. 2 W. & M. 
cis. Ts Plaintiff in a Pꝛohibition to the Splritual 


TS. Court declared, that J. F. made his Laſt Will, 
x Show. 158, 1 and bequeathed a Legacy of 101. to M. F. and 
172. made Shotter 8 Mike Executrir, &c. The Plain: 


tiff paid the Legacy to M. F. who afterwards died Inte⸗ 
ſtate; then the Defendant as her Adminiftrato? libelled fo 
this Legacy; to which the Plaintiff alledged by Way of 
Plea in that Court, that he had paid the ſaid Legacy to 
M. F. in her Life-time, which Payment he offered to pxove ® 
by one Witneſs; but the Court refuſed the Plea, becauſe ® 
one Witneſs is not ſufficient by their Law to pꝛove any ß 
Matter of Fat. 35 
Holt C. J. This is a Tempozal Batter, and then they 
ought to go accozding to our Law; and it is not neceſſary 
4 8 301. in any Caſe at Common Law, that a P2oof of Hatter of 
33 fl. 6. . Fatt ſhould be made by moze than one Witneſs : Foz a ſin- 
3 Iaſt. zo. gle Teſtimony of one credible Witneſs is ſufficient to pxove 3 
7W.3.c.3- any Fact; and he held, that the Authoaities cited in 1 Inſt.6. 
did not warrant that Opinion, which was there founded on 
them. The Common Law requires no certain Number of 
Witnefſes; tho' they are required by Statute in ſome 
Caſes; as fo2 Treaſon, there muſt be two Witneſſes to the 
ſame overt Act, &c. In all other criminal Matters, one E⸗ 
vidence is enough; and to a Jury one ſingle Witneſs is 


ſufficient. | 


The King werſus Lord Preſton. Mich. 3 W. & M. 


(z. I ORD Preſton being committed by the Quarter ⸗Sel⸗ 
x Salk. 276, ſions, fo2 refuſing to be ſwomm to give Evidence to 
the Gzand Jury on an Jnditment of pigh Treaſon, was 
bzought by Habeas Corpus in B. R: x 
- Holt C. J. ſaid,” Jt was a great Contempt, and that had 
he been there, he would have fined him, and committed him 

till he paid the Fine; but being otherwiſe he was bailed. | 

| The 


1 


3 


ä 
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WIT NE SS E S 


Anonymus Mich. 5 W. & M. 


| | bw Capture of a Pꝛize, one Part was agreed to 


(3. 


belong to the Maſter, and the other two Parts to skin. 303. 


the Owners; the Maſter diſpoſeth of One hundzed Cheſts 


of Lemons to A. B. to be ſold, they being bona peritura, 
and after bzought an Aﬀtion of Account againſt A. B. and 
upon Evidence at Guildhall, a Mariner was allowed to be 
ſwo2n, tho' it appeared that he was to have a Share of the 
third Part of the Maſter; fo2 per Holt C. J. The Maſter 
is accountable to the Mariners fo2 their Share, which they 
ſhall recover of the Maſter, whether he recovers in the Ac- 
tion, 02 no. | | 


The King verſus Crosby. Hill. 6 W. & M. 


Rosby was iudifted fo2 High Treaſon, and at a Trial 
at Bar, Aaron Smith was ready to give Evidence 3. 


againſt him; the P2iſoner p2oduced the Reco2d of Smith's 461, 689, and 
1232 
427. 


Conviftion, and Judgment to ſtand in the Pillozp, and he 
had ſtood in it; which his Counſel objefted made him inka⸗ 
mous, and diſabled him to be a Witneſs, | 

Ward, Attozney General : This does not take away his 
Evidence; the Cauſe fo2 which he was convicted was only 
giving Inſtrutions to Stephen Colledge, to be uſed by him 
at his Trial; but there was no Publication of them, and 
it was not a Cauſe that deſerved the Pilloꝛy. 3 

Holt C. J. It is the infamous Puniſhment, and not the 
Cauſe, Ik one is convicted of Perjury, and ſtands in the 
Pillozy fo2 it, if he gets a Patent of Pardon, it does not 
reſtoze him to his Liberam Legem. Here has been a Gene⸗ 
ral Pardon; the Pardon does not revive his old Credit, 
but it gives him a new one. J will not give any Opinion 
now as to the firſt Point, Whether he had been a good E⸗ 
vidence without a Pardon? But J take it, that the Gene- 
ral Pardon makes him a good One, and has taken off the 
Diſability ; fo2 it not only takes away the Crime, but the 


_ Diſability too: Me was allowed to give Evidence, but the 


Jury acquitted Crosby. 


9 F A 


Mod. 15. 
82 2 Salk, 
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FWITNESSES 


At the Sitting in Middleſex, coram Holt C. 7 4 


| - | _ - T3 junk, 2695. 


Ndebitatus Aſſumpſit was bzought againſt a Holder ol 


4 Stakes (upon a Wager of a Foot Race): The Defendant 
would give Evidence that he paid it to the Winner , then 


the Plaintiff ſhews the Defendant had Notice that it was a 


Cheat; fo2 it was agreed, that without ſuch Notice the qc. 
tion lies not. Then one was offered as a Witneſs, who 
had betted of the ſame Race. 85 

Holt C. J. J remember a Trial at Bar, where Oath 
was made, that one, who was p2oduced as a Witneſs, had 


laid a Mager about the Merits of the Cauſe; pet it was 


ſaid that a Witneſs cannot, by any At of his own, depzive 


the Party of his Evidence: But p2eſently afterwards he 


ſaid, it influenceth his Teſtimony very much; whereupon 


the Witneſs was examined upon a Voyer dire; and denied 


that he got oꝛ loſt; and then examined as to the Pꝛincipal 
Batter. | 


Then one p2oduced as a Witneſs was charged upon 


Oath with Suboznation of Perjury ; yet he was admitted a 


7 Witneſs ; fo2 ſuch a Charge goeth only to his Credit; and 


| 3 


Skin. 586. 


Witnefs of a Wager, &c. and after bet. 


he ſhall be permitted to anſwer it; otherwiſe if he were con: 
viked, | | | 


Barlow verſus Vowell. Trin. 7 W. 3. 
T Niſi prius in Middleſex, ruled per Holt C. J. That 
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where a Pan makes himſelf a Party in Intereſt, a. 


ter a Plaintiff o: Defendant has an Intereſt in his Teſti: 
mony; he may not by this depzive the Plaintiff o2 Oeken⸗ 
vant of the Benefit of his Teſtimony; as if a Pan te 


The King verſus Davis and Carter. Mich. 7 W. 3. : 
T' ÞE Defendants being convicted fo2 foꝛging a Bank 


Bill, and having ſtood in the Pillozy fo2 it, wer 
now bꝛought up to the King's Bench, and p2ay'd that they 


might be turned over to the Marſhalſea, becauſe the Sheriff 
of L. oppꝛeſſed them in Newgate, where they were _—_ 
I | | 


Judgment, and where a Man is convicked fo2 a Libel, and 
has ſtood on the Pillozy fo2 it, yet he may be a LWitneſs. 


that a Legatee ſhould not be a Witneſs to p2ove Aﬀets ©: 


WITNESSES . ec 


6 


till they paid the Fine, &c. and their own Affidavits were 


offered to pꝛove the Oppꝛeſſion. 
Holt C. J. If a Ban has had an inkamons Judgment, 
and ſtood on the Pillozy foꝛ an Offence, which is contrary 
i the Faith, Credit, and Truft of Pankind, as Fozgery | 
s, he is diſabled to be a Witnefs in any Cauſe And L 092d 1 tofl. 6. 


12 ſaith, if he has ſtood in the Pillo2y, he cannot be a *: p. C. 263 


(Uitneſs ; but that is ts be underſtood of an infamous 3 426, 


In this Cale the Afﬀidavits were not read; dut the laſt 
Day of Term the Court o2dered the Sheriffs to return 
Money which they had taken from them; and remanded 
them to Newgate. 
Jn a like Caſe, it being. objefted againſt reading the Af: 2 Salk. 461. 
fidavic of a Perſon, Holt C. J. ſaid; Muſt he therefo2e ſuf- 
fer all Injuries, and have no way to help himſelf? 
It has been held, that Witneſſes may be examined befoze Comber. 33. 


Judge, by Leave of the Court, as well in Criminal Cauſes 
as in Civil, where a ſufficient Reaſon appears; as when 


they are going to Sea, &c. and then the other Side may 
croſs examine them. 


The King verſus Whiting. 11 10 W. $ 


N an Inkozmation fo a Cheat, the Fact appeared to be, (8.) 

That the Defendant had a Pꝛamiſe of a Note fo? 51 I Salk. 283. 
from his Mother in Law; and by ſome Slight got her 
Hand to a Note of 100 l. 

Et per Holt C. J. The Mother cannot be a Witneſs, x Salk 286, 
being concerned in the Conſequence of the Suit, which is a _— RE 
Means to diſcharge her of the 1001. fo2 tho' the Uerdit — 191. 
upon this Inkozmation cannot be given in Evidence in an Hob. 91. 
Action upon the Note fo? the 100 l. yet we are ſure to hear of 
it to influence the Jury, 


Per Holt C. J. at Niſi prius. J babe known it ruled, Cale _ 
in the hands of an Executo2 in Debt by a Eredito? , and 

it has been an old Exception, but I fee, not the Reaſon of 

it, fo2 he ſwears to leſſen the Aﬀets ; and one Credito2 may 

be a Witneſs to pꝛove Aﬀets in an Acton by another Eee. 

* And the Legatee was won. 


The 
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(9.) 
2 Salk. 690. 
2 Salk. 513, 


514, 689. 


6 Mod. 168. 
1 Hawk. P. C. 
cap. 69. 


(10. ) 
1 Salk. 287. 


EW ITNESSES 


The King werſus Hord. Mich. 12 W. . 


T was objefed, that a Witneſs was convick of Barretry 
and the Reco2d pꝛoduced, & allocatur, tho he was ng; 
adjudged to the Pilloꝛy. It was inſiſted, that he was par⸗ 
doned by the late general Pardon. | | 
Holt C. J. If one be convi# of Perjury, upon the Sta- 
tute, he cannot be reſtozed to his Credit by the King's 
Pardon; fo2 by the Statute tis Part of the Judgment 
that he be infamous, and loſe the Credit of Teſtimony. 
but he may by a Statute pardon. But in other Caſes 
where the Jnfamy is only the Conſequence of the Judg⸗ 
ment, the King's Pardon may reſtoze the Party to his 
Teſtimony. Þeld upon a Trial at Bar. | 


Martyn verſus Hendrickſon. Hill. 2 Ann. 


ASE fo2 managing the Defendant's Ship ſo negli- 
gently, that it ran over the Plaintiff's Barge. The 


_ Declaration ſet fo2th, that he was poſſeſſed of the ſaid 


1 Salk. 283. 


Barge, laden with divers Goods and Merchandizes. And | 
firſt, Holt C. J. would not ſuffer the Pilot to be a Wit- | 
neſs, becauſe he was anſwerable, if faulty in ſteering, to | 
the Maſter. Secondly, Þe would not ſuffer any Damages 
to be recovered fo2 the Goods, becauſe not ſet fo2th par- | 


_ ticularly. | 


C11.) 
6 Mod. 151. 


1 Salk, 25, 


28. 
Vide 1 Salk, 


283, 285, 
286, 287. 


Clerk werſus Dealy. Paſch. 3 Ann. 


Dlaintiff as Executoz bꝛought Indebitat' fo: Money ok 


the Teſtatoz, received after his Death, to the Plaintiff's 
Ute, and p2oduced the Teſtatoz's Debtoz, who paid it, as 
a Witneſs, but he was rejeted. : - 

Per Holt C. J. Foz the Plaintiff, by bzinging this Ittion, 
determines the Eletion he had of ſuing the oꝛiginal Oebto), 
02 the Receiver, and allows of the Payment; but if he be 
nonſuited, the Matter is at large again, and he may (c 
the Debtoz; and therefoze the Debto2 ſwears to diſcharge 
himſelf, and by Conſequence is no Witneſs. 


R$ — Tt 


— 
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It appeared alſo that another Sum ok Money, mention⸗ 
ed in the Declaration, was found by the Defendant in the 
Teſtatoꝛ's Room after his Death, which he took. | 

And per Holt C. J. As to that the Plaintiff miſfook his 
Acton, fo2 he ſhould have bzought Trover, and not an In- 
debit. koꝛ Money received to his Uſe, And the Plaintiff 
was nonſuited. 


Needham werſus Smith. Mich. I704. 


L PON an Appeal from the Rolls, it was objefed to _ (12) 
the Evidence of one Norris, a Witneſs examined in the 7": 43, 
Cauſe, and read at the Hearing at the Rolls, that ſince that 

hearing, in Anſwer to a Bill erhibited againſt him, he had 

- confeſſed that on the Day on which he was examined as a 
Witneſs, he took a Bond of the Plaintiff, that if the 
Plaintiff recovered the Eſtate in Queſtion, he would con- 
vey Part of it to the ſaid Norris. | 
The Queſtion now was, whether that Anſwer ſhould be 
now read to take off his Evidence? And the Lork Keeper, 
aſſiſted with the Lo2d Chief Juſtice Holt, and Juſtice Powel, 
were all of Opinion that the Anſwer ought to be read, 


Anonymus coram Holt C. . At Niſi prius. 


. WOMEN. 


o 


Caſes W. z. 


516. 


259. 


> 


W OM E N. 


Dominus Rex verſus Pigot. Paſch. 13 W. 3. 


E was convicted upon an Indiament fo2 Miade⸗ 
: meanoꝛ in attempting koꝛcibly to carry away one 


Mas. Heſcot, a Woman of great Foꝛtune. 
Holt C. J. Sure this concerns all the People 


in England that would diſpoſe of their Childzen well; and 
he was fined z00 Barks, and the Lady's Maid, who was 
pꝛivp to the Contrivance, was fined 20 Barks, and to gg 


to all the Courts with a Paper upon her, with her Offence | 
wait in large Characters. | 


mt. 


Caſes W. 3. 


n K K. 


Wiggan ver ſus Branthwaite. Hill. 10 W. 3. 


of his Bonaſtery, of the Manoz of Broomhall, and 
had Wreck by P2eſcription. The Manoz by the 


T* Abbot of Broomhall was leized in Fee, in Right 
Diſſolution of Monaſteries came to King H. 8. by 


which the Wreck, being a Royal Franchſſe veſted in him 


jure Coronz: pe grants the Office of High Admiral of Eng- 
land to the Loꝛd Uiſcount L'Iſle, with all TUrecks at Sea, 
and all other P2ofits to the ſald Office belonging: And 


_ after this he grants the Manoz, &c. to B. under whom the 


ſaid Plaintiff in the Action claims; but, as the Counſel fo? 
the Defendant urged, the Wreck being granted to the 


' Low Liſle befoze, and not recited in the Gꝛant to B. it did 


t 2 by the G2ant to B. and therekoze the Plaintiff had 
no 8 5 : 
But Holt C. J. over-ruled this on Evidence at a Trial 


in Suffolk, that the TUreck belonged to the Mano by Pꝛe⸗ 


ſcription, and could not paſs as appurtenant to the Dffice 
of High Admiral: And it being moved to have it found ſpe⸗ 
cially, it was refuſed, and a Bill of Exceptions _— 

x EE | 5 erev 


I 


dered and ſealed, and a Wrtt of Erroz bꝛought, and Erroꝛ 
aftigned ; and it was argued by Hawles, Solicitoz General, 
and Whitaker, that beſides the Gzant of Wreck appurte- 
nant to the Office of Þigh Admiral, there is alſo a G2zant of 
Maris ejecta, which is not relative to the Office, and will com- 
pzehenda Sant of all Wreck then in the Hands of the King; 
and the reſtraining Clauſe of eidem ſpeQant* & pertinent 
ſhall not relate to the Wreck of Sea granted, fo2 Wreck 
cannot belong to the Office by Pꝛelcription, fo; the Office 
itſelf is within Time of Memo. _ 
But per Holt; Wrecks may be claimed by Pꝛeſcription, 
and may belong to the Lozd Admiral by Pꝛeſcription; fo2 
the Lo2d Admiral's Office is an ancient Office, tempore 
dont, though it might not be veſted in a ſingle Perſon, o2 
in the lame Yanner as it is now. Dy. 152. b. There is a 
Preſcription fo2 the Loꝛd High Admiral to grant the Office 
ok Regiſter of the Admiralty fo2 Life; and he made no 
Doubt but ſome Wreck might belong to the Admiral by 
Preſcription, as that about the Cinque Ports, and ſuch. 
Places where he was moſt converſant in ancient Time: 
And as to the Objeftion, in regard that there is but one 
Conceſſit, 02 Wo2d of G2ant, all the Clauſes ſhall be taken 
to be dependant on it, and the Clauſe of Reffratnt ſhall ex⸗ 
tend to all of them; otherwiſe if there had been any Wow 
of G2ant intermediate; and Judgment was affirmed, 


a as Pf . 2 1 cas Bal " 8 2 - #2 — 2 
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Goodwin verſus Beakbean. Mich. 10 W. 3. 


ment obtained againſt the Inteſtate, was teſted Carchew 
24 October, and returnable die Lunæ prox. poſt 468, 469. 
menſem Michaelis, which was the 3 iſt Day of 
October; and an Alias Scire facias was taken out teſted upon 
the Day of the Return of the firſt Writ, and returnable Die 
Lon _ poſt craſtinum animarum, which was the 7th of 
November. | 


Tu \ Scire facias againſt an Adminiſtratoz, upon a Judg- (1. 


* Upon 
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Defendant by Dekault; and the Inteffate's Gogds were 
taken in Execution, by virtue of a Fieri facias. 


Jt was moved to ſet afide the Judgment, and ta have 


Reftitution, becauſe theſe Writs of Scire facias were irre- 


gular; foz, between the Tefte of the Firſt and the Return 
of the laſt, there were not fifteen Days, excluſive of the 


Days of the Teſte and Return. 

To which it was anſwered, That theſe Writs were ag 
they ought to be, fo2 there are eight Days incluſive be. 
tween the Teſte and Return of each Writ; and the ſeconn 
Writ muſt always bear teſte upon the ſame Day on which 
the firſt was returnable, and therefoze of Neceſſity that 


Day muſt be reckoned twice. 


See T. Jones Pelives, no Dbjettion lies to the Mrits ſingly, there: 


foe the putting them together ſhall not make them irregular 
by a joint Computation of the Time. 


The whole Court was of that Opinion. The Plaintiff 


had Judgment. 


Maſon verſus March. 11 W. 3. 
ks = falſe Impziſonment laid to be in the Uacation, the 


by which he arreſted the Plaintiff, &c. | 

By Holt C. J. The Plaintiff may reply, That notwith: 
ſtanding the Teſte of the Writ, he took it out in Uacation 
Time; fo2 where the Writ is in Suppozt of Juſtice, no 9- 
verment ſhall be made againſt it: But it is otherwiſe where 
it is to juſtify a Wrong. 


I 


: Lure. 33)- A CUrit without a Teſte is not good, foz the Time may 


2 Lill. A 


716. be material when it was iſſued, and it is pꝛoved by the 


Teſte; and if it be out of the Common Law Courts, it 


muſt bear Date ſome Day in Term, not being Sunday; but 


in Chancery TUrits may be iſſued in Uacation as well as 
Term-Time, as that Court fs always open. And TUrits 
may be renewed every Term until a Defendant is taken; 
but in B. R. after five Terms, a new Latitat muſt be 
bzought, and the Plaintiff may not renew the old one. 


Trin. 13W.3 Holt C. J. By the ancient Rule of Court there could 


Caſes V- 3- not be a voluntary Appearance, without a Crit were taken 
- out; but even now there muſt be a Mrit taken out 


befoz? oz after, fo2 without a Writ the Parties * — 


Upon two Nihils returned, Judgment was again the 


Defendant pleaded a Writ taken out Teſte in the Term, 


WW REF T_T 761 
Day in Court, without which they cannot appear, and he 

ſaw no Difference between a voluntary Appearance and one 

upon a Cepi Corpus: Foꝛ ſure the Plaintiff ought not to be 

put in a wozſe Condition fo2 his Kindneſs in not arreſting 

the Defendant. Ik a Writ be returnable craft' animar', and 

a voluntary Appearance to it, it will be the ſame as if it 

were upon a Cepi Corpus. 


— 
_ * 


N Debt fo2 an Eſcape ok one taken upon a Ca. fa. which (3.) 
appeared to be returnable the Term nert but one after SH * 
the Teſte, ſo that a Term intervened: After a Uerdi# m_ 
the Plaintiff, it was moved in Arreſt of Judgment, that 
the Writ was merely void, and conſequently there could be 
no Eſcape, and the Sheriff did well to let him go, 3 Cro. 
468. On the other Side, to ſhew that a Writ may be 
faulty, and yet not void, were cited Poph. 271. Dy. 67. 175. 
21 H. 7. 16. Sty. 339. I Ro. 242. 3 Cro. 188. Mo. 274. 
1 Cro. 271. 2 Bulſt. 256. 2 Ro. Rep. 432. | 
Holt C. J. Elcape lies againſt the Sheriff. In mean 
Proceſs, if a Term be omitted, the Writ is void in all 
Actions perſonal. - ; 
But in Executions, a Ca. fa. omitting a Term is not TO 254: 
void, The Plaintiff. had Judgment, niſt, 8c. * 
In the ſame Caſe, Holt C. J. ſaid, Jf a Mrit of Exe⸗ 2 Lev. 109. 
cution bear Teſte out of Term, the Sheriff is juſtifiable, 
and yet ſhall not be liable to an Action of Eſcape, fo? it is 


a void Mrit. 


Harvey verſus Bread. Paſch. 3 Ann. 


RIT of Enquiry was returnable Tres Trin. which (4) 
happened to be on a Sunday, fo that the Eſſoins $299 359, 
were kept on the Monday. The Writ is returned to haue 
been executed the 14th of June, which was the Day after 
the Return, viz. Monday: Tho per tot' Cur', a Writ may 
be executed on the Day of its Return, yet if it cannot be 
legally done on that Day, they ſhall not do it the next Day; 
: = > is Law, of which we as Judges muſt 
e notice. c 


9 H Williams 
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ug. G. 


310. 


Tbid. 133. 


Williams verſus Hoskins. M ich. 3 Ann. 


N this Caſe per Holt C. J. & Cur', Where a Writ is 
good fo2 any Thing that doth appear on the Face of it, 
altho' it be not appoſite to the Purpoſe intended, it may 
not be altered; fo2 to amend would be to make a new Crit, 
Holt C. J. It is illegal to fill up a TUrit after it is ſealed, 
and whoever is arreſted by Uirtue of ſuch Writ, may take 
Advantage of it. A Defendant cannot ercept to quaſh a 
Writ till a Return thereto be made and filed: And alt 


Writs are to be Returned and Filed in due Time, becauſe 


the Filing them is the Marranty fo2 the Pꝛoceedings. 
Jn the Caſe of Crowther and W heat, the Court was of 


Opinion, that if any Alteration be made in any Writ by a 


Clerk in a Thing immaterial, after Sealing the Writ, it 
will do no harm; no? is it any G2ound to quaſh the Pro- 


ceedings: And if it be material, befoze the Writ was ſealed, 
that will not vitiate ; but if on Motion againſt the Clerk 
who made many Raſures and Jnterlineations in this Writ, 
it appeared to be done after the Writ was ſealed, it is a 


Disdemeanoz puniſhable. 


ATA 


f. 


0 


Paincipal 


ja 


T ABLE 


THE 


Matters. 


. 
Abatement. 


I, T an Action againſt two 


Joint-Treſpaſſers, a former 


pleadable in Abatement againſt 
him only. f Page 1 
2. A Remittitur of a Writ of Er- 
ror ought to be in Caſe of Abate- 
ment, as well as on a Nonſuit or 
Diſcontinuance. „„ 
z. In an Action by Bill, the Plea 
in Abatement is of the Bill only, 
and not of the Declaration. 3 
4. Plea of Alienee in Abatement 
triable only where the Writ 
brought. Bid. 


5. Alienee not pleadable in Abate- | 


ment of a ci. fa. where twas 
pleadable in the Aſſize. Tbid. 


| Defendant's Plea in Abatement 
Was good upon Demurrer; tho 
he might have been compelled to 


l 


Error, how the Defendant is to 


8. Attachment of a Debt in London 
; ought to be pleaded in Abate- 
ment of the Writ. 285 


Acquittal. 


1. Acquittal only not a ſufficient 
Ground of an Action for a mali- 
cious Proſecution. 3; 4 


. 


© ns. a ARE tad 


| | |  Aﬀion 


6. In an Appeal of Murder, the | 


plead over to the Felony. Page 61 
7. After Abatement of a Writ of 
Action againſt one of them, | 
Z take out Execution. 273 
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- Aﬀion on the Caſe. 


1. Where Credit given on the De- 
fendants Affirmation is a good 
Ground of an Action. Page 5 
2. Caſe for diverting a Mater- 
courſe, if it well lies upon the 
Poſſeſſion only. 5,6 
3. Caſe lies againſt a Bailiff, 6 
4. Action for a publick Nuſance lies 
not without ſpecial Damage. 6, 
7,10, 11 
5. Commiſſioners ro examine, Oc. 
may maintain an Action pro 7 
& labore. 
6. Aſſumpſit and Trover cannot bo 
joined in the ſame Declaration. 
Lid. 
Where the Vendor may maintain 
an Action before Delivery of the 
Goods. 8 
8. Damages are of chree Kinds to 
maintain Action for malicious Pro- 


ſecution. 8,9 
9. If it lies for negligently keeping 
Fire. 


10. Againſt a Carrier, how far 
1 9,10 
Lies for a Maſter of a Ship, 


bllructed in his Voyage, for his 


particular Loſs only. 12 
12. Lies not, where there was a 
former Recovery. Tbid. 


x3. Lies for Misfeaſance, tho' no | 


Conſideration paid; but, 13 
14. It lies not on a naked Promiſe. 
13533 


15. Lies againſt an Innkeeper, for 
negligently keeping a Horſe. 1 we 


16. For ſhooting a Gun, and fright” - 
ning Wild-fowl coming to the 
Plaintiff's Decoy. 14 70 20 


I7. Tndebitarus lies againſt an . 
torney for Prothonorary S Fees. 


| "age 20, 21 1 
18. For cauſing Plaintiff to be ar. 


| reſted, and maliciouſly charging 
her with F clony before a Jultice, 


c. 


22, 23 
19. For arreſting in an extray agant 
Debt, to deter Bail. 23 


20. In Treſpaſs, the Plaintiff "Bay 
not make 'Title, the cope 
need not. 

21. Caſe and Treſpaſs are FS: den 
ly to be ſupported. 24 


Attion fur Aſſumpſit. 
15 Tndebitatus Aſſumpſit lies when 


Money is received without Con- 
ſideration, or upon a void one. 25 
2. Lies upon a Promiſe, if it happen 


within the Year, tho' it might 4 


happen later, and be barred by 
the Stat. 29 Car. 2. c. 3. 23, 26 


3. Where the Contract is entire, and # 


the Duty precedent, a Demand 4 
not neceſſary. 26 
4. Lies upon a Bill of Exchange 
without an expreſs Promiſe. 27, 
28 

5. Not barred by a Releaſe prece- | 
ding the Promiſe, 287033 | 
6. Lies on mutual Promiſes. bid 
7. And ſufficient if the Plaintiff a- 
vers he has done all on his Part. 
Tbid. 

8. Note delivered to be intended 
good, and a good Conſideration 
to maintain the Action. 34 
9. Receiving and finding Neceſſa- 
ries, is receiving as a Gueſt. 1bid. 
10. Where Indebitatns lies, or not, 


but Caſe ſpecial, where the De- 
| fendant 
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A Table of the Principal Matters. 


— — 


- 
— 


— 


fendant has not performed his A- 
greement. 


Plaintiff's Rent as her Husband, 
Indebitatus Aſſumpſit lies. 3 6, 37 


12. Whether Indebitatus Aſſumpfit 


lies upon a Bill of Exchange. 115 
13. Where on Iſſue on Non afſump- 
it infra ſex annos you need not 
ſhew the Original in Evidence. 
| 35 28 
14. On Indebitatus Aſſumpſit for Mo 
ney lent, Money received to the 
Plaintiff's Uſe, & inſimul Com- 
putaſſet, the Defendant's Letter 
promiſing ſhortly to pay the 
Plaintiff 30 /. which he owed 
him; not ſufficient Evidence. 290 
15. A Bill delivered of Work done 
is an Original, and not a Copy ; 
and if it be received objected to 
ſome Particulars, the Reſt are 
admitted to be true. 292 


16. Whether the Statute of Limita- 
tions may be given in Evidence 


upon Non Aſſumpſir. 294. 
17. Where a Shop-Book good Evi- 
| dence, and no Proof neceſſary of 

Delivery of Goods. 298 
18. The uſual Courſe of Dealing in 

Trade is proper Evidence. 300 
19. A Promiſe without a Conſide- 

ration will not ſupport an Aſſump- 


fit. 328 
20. Indebitatus Aſſumpſis will not 
lie but where Debt lies. 329 


21. Whether a ſpecial Action on 
the Caſe will lie for Money won | 
at Gaming? DT 330 


Attons on Statutes. 


1. On Statute of Winton, Servant 


Vage 35,36 | 
11. Where the Defendant being 
married to another, received 


ther of them may maintain the 
Action. Page 37,38 
2. For exerciſing a Trade, lies not 
at Weſtminſter, out of the proper 
County. 38 


Adtion fo2 Mozds. 


I. Laid the ſame Term the Words 
were ſpoken, if good. 38 
2. Part of the Words praved, by 
which Plaintiff loſt Marriage, 
ſufficient. 15 39 
3. The Words to be taken accord- 
ing to the common Senſe of By- 
ſtanders, and the old Rule mitio- 
1 explode. Did. 
e is a pitiful Felloww, and not 
able to pay bis Debts, of a Mer- 
chant, actionable. Bid. 
5. Where the Words muſt be ſcan- 
dalous; a common Treſpaſs is not 
ſcandalous; calling Papiſt, if 
actionable, or not. 40 
6. In Evidence for Words, the Wit- 
neſs may read the Words, if he 
wrote them down immediately. 


4. 


Addition. 


1. If neceſſary in Homine replegian- 
3 ä 41 
2. Servant a good Addition. 1bid. 
3. An Addition may be neceſſary at 


Adminiſtratoꝛ. See Executozs. 


1. To the Husband, his Widow or 
next of Kin: To the Wife, the 
Husband only. - 42 

2. What to plead to a &i. fa. up- 

on a Judgment, before his own 


robbed of Maſter's Money, ei- 


8 42 
91 3. Ad- 


295, 296 


Common Law, as Junior. Did. 


OS 


ES; 
7 8 
4 38 
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3. 3. Adminiſtration, the Locality of 
1 Page 43 

4- Adminiſtration durante minore 
 £tate, when to determine. Did. 
5. Adminiſtration to Grandmother 

| " _ againſt the Aunt. 43,44 

6. Plene adminiſtravit, where not 
pleadable. | 
Difference between declaring up- 
on the Poſſeſſion of 1 or 
his own Poſleſſion. 

8. Whether bound by previous Aa 
of his own. Did. 

9. What a ſufficient Averment of 
the Right of a Peculiar to grant 


Adminiſtration. 46 
10. Privilege not pleadable by him. 
Lid. 


11. Devaſtavit charged muſt 5 
traverſed. 

12. Liable in Debt for Rent as Ac 
fignee ; how. 

13. Where the Wife Adminiſtra- 
trix, whether the Husband liable. 

98, 99, 106 
14. The Adminiſtrator of a Perſon 

intitled to a diſtributory Part, 


ſhall have that diſtributory Part, 
257,258 


15. Where an Executor is named, 
Adminiſtration is not to be orant- 
ed to another without abſolute 


Neceſlity. 305 
Admiraltp. 
1. Certainty neceſſary in pleading 
their Juriſdiction. 


2. Has a proper Juriſdiction of Hy- 
pothecation, c. when? 48, 49 
3. Wages, which may be ſued for 
there? 48, 178 
4. For Prohibitions thither, ©. | 
49 | 

4 


44 


5. Prohibition not before Sentence. 

Page 49 

6. Compels the Impugnant " an- 

ſwer on Oath. 9, 50 
7. Habeas Corpus not dllowed. « 


elude the Procels of the 76 fry 


* 335 


Adultery, 


1. Prohibition when to go for a 


Suit for Solicitation of Chaſtity, 


50, 51 

5 Why Action maintainable for A- 
dultery. 51 
Advowſon, 


1. Between Jointenants, what a 


good Partition thereof 52 
2. Compoſition, how made, and 
between whom! 9 


Age. 
1. Full Age computed t to a Day. 53 
Agreement, 
1. * ual Promiſe gives not an 
Action. - 13 
2. The Breach to be ſpecially aſ- 
1 gned. | 335 34 
Almanack. 


1. What Evidence it is, or r Wbe⸗ 


ther the Kalendar be Part of the i 


Law of the Land ? 204, 205 


Amendment. 


I. If Error amendable where the | 


Inſtruction is full, and the Officer 
| miſtaken 


* 
1 * 
39 
A 
. 2 8 
Wo 
N 
bid, wr 
a 
1 
| 4 
4 
# 
of * 
3 
24 


> 


3B 


miſtaken in making out a Writ 
of Error. Page 54,55 
2 Miſpriſion of Clerk, where a- 
mendable 9 | 55 
z. Where not allowed after De- 
murrer. | | Did. 
4. Amendment of a good Writ, not 


. to be, 56, 2 FA 
;, Not granted to fallify a true Plea. 
58 


6. Judicial Writs amendable at 
58, 59 | 


Common Law. 
7. Writs Original, not amendable 
by Common Law nor - Statute. 


A 59, 60 
$. Amendment in Error, of the 


Record in B. R. by the Record 
in C. B. is the Courſe of the 


Amerciament. 


1. Where two Amerciaments may 
be in one Action. 262 


Ancient Demelne. 


1. To be averr'd by the Record of 


Domeſday. © 60 
2. Whether Part or Parcel of An- 
tient Demeſne is triable by the 
8 5 Lid. 
3. What it is, and the Tenants Pri- 
vileges. bid. 


Appeals. 
1. In an Appeal of Murder, the 
Defendant wWho pleads in Abate- 
ment may be enforced to plead 


over to the Felony; and how. 
N G1 


2. In an Appeal of Murder, the De- 


fendant's Appearing by Attorney 


is a Diſcontinuance. Lid. 
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I Certainty requiſite in an Appeal 


of Murder, of 'Time, Stroke, 
Place, Perſons. Page 62 
4. The bringing an Appeal ſhall not 
hinder the Allowance of Clergy 
on a previous Conviction of Man- 
ſlaughter, and a good Bar to the 
Appeal. | 63, 64 
5. The Record of an Appeal of 
Murder was not put in to be 
tried at the Aſſizes, tis neither a 
Nonſuit nor a Diſcontinuance. 


255 
Appearance. 


1. The antient Courſe, where the 
Officer did not return the Writ at 
the Day. 65 


Appendant and Appurtenant. 


1. What Improvements or Addi- 
tions to a Houſe, by the Tenant, 
he may remove, or not, and 
when. 65, 66 


Apprentice, 


1. A Man may have been an Ap- 
prentice to ſeveral Trades. 67 
2. Serving as an Apprentice, with- 
out being bound, ſaves fram the 
Danger of the Stat. El. bid. 

3. Whether an Apprentice is to go 
to Executors, ar not. 67, 68 
4- What Averment is adviſeable in 
the Indictment for exercifing a 
Trade, not having been Appren- 
tice. 68 
5. Apprentice may be diſcharged by 
—— of Peace, and order a 
eſtitution of the Money. 1bid. 


Arbitrament, 


g th. 
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Arbitrament, Arbitratoꝛs. 
Sce Award, per totum. 


Arreſts. 


1. Arreſt after the Writ is return- 
able, is illegal. Page 70 


Arreſt of Judgment. 


1. What Time allowed to move in 


Arreſt of Judgment. bid. 


2. What Notice neceſſary of Mo- 
tion in Arreſt of Judgment. 71 
3. Arreſt of Judgment, for what 


Cauſe, and the antient Courſe of | 


1 | Ibid. 
Aſlets. 

1. What Reverſion is Aſſets, and 

What not. 72 


2. A ſpecial Judgment againſt the 
Aſſets only, ſhall bind from the 
Time of Filing the Original, or 


Bill. Did. 
3. A deſperate Debt, whether it be 
Aſſets? 297 


4. What Debts due to the Decea- 
| ſed are to be accounted Aſſets ? 


306 
5. Want of Aſſets, ſpecial Plea and 
Replication. 308, 309 


6. Executor muſt plead all his 


Judgments, or he loſes his Right 
of preferring them, 310 
7. Where a Reverſion in Fee fallen 
into Poſſeſſion is Aſſets in the 
Hands of the Heir. 337 


Alllgnees. 


1. Aſſignee of a Term, when, and 
_ Why chargeable ?- 73 | 


4 


2. Covenant or Debt where it lies 


againſt Aſſignees of a Term, 


Du - Page 74 

3- Where Leſſce liable after Afſign- 

ment and Acceptance of Rent, or 
Aſſignment and Notice. 

4. Adminiſtrator, when liable as a. 


ſignee, in Debt for Rent. id. 


Attachment, 


1. The Court did not grant an At- 


tachment for an ill Practice, until 
Service, or Endeavour of Service. 


Attoꝛney. 


1. An Attorney Adminiſtrator ſhall 
not have Privilege. 46 


2. Has not Privilege, being Defen- 


dant in a Tranſitory Action, to 
change Venue to Middleſex. 76 
3. Is not compellable to diſcover the 


Secrets of his Client. Did. 
4. In ſome Reſpect conſidered as 
Counſel. | Ibid 


5. His Appearance binding to the 
Client, and how far. 77 
6. Not to be changed without Leave 
of the Court. Did. 
7. Want of Warrant of Attorney is 
Error, but muſt be certified on 
Certiorari. „ 


Audita Querela. 
1. Where after Tudgment the De- 


. -M 

202 
. 

7 5 

x 

13 22 

7 2 

8 

SRL. 

8 

- F, I 2 
75 


„ 
8 


br” 
0 


fendant would be relieved on a | 


Fact which is not in any of the 
Proceedings, the Remedy is Au- 
dita Ouerela, and not a Writ of 
Error. | 271 


3 © Where 
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| 2, Where Relief may be on Mo- 
tion. or where it muſt be on 
Audita Onereln: Page 272 


Averment. 
1. In Cafe, tis neceſſary to aver the 
Performance of a Condition pre- 
cedent. 148 
Aauthoꝛity. 
1. Special Authority, where requi- 


ſite. | 7” 
2. Of Commiſſioners of Bankrupts 


to be purſued ſtrictly; 94,95 
z. Of a Conſtable out of his Pariſh. 
| 153 


4. Of Juſtices of Peace to appoint 
Conſtables. | 


Award, 


1: A perſonal Demand is neceſſary 
to ground an Attachment fot not 
performing an Award made upon 
a Rule of Court. 78 

2. An Attorney may bind himſelf 
that his Client ſhall ſtand to an 
Award: So for an Infant. 78, 79 

3. Difference between an Award 
and an Accord. 79 

4. A mutual Submiſſion implies a 

mutual Promiſe. 79, 82 

5. Award made by Rule of Court 

ſet aſide only for ill Practice or 
Irregularity. : 80 

6. For the Choice of an Umpire, 
and for the Execution of his 
Power. | Ibid. 

7. Material Omiſſions make the 
Pleading of an Award ill. 80,81 

8. Whether the Juſtice of it to be 

re. examined by the Court. 81 


Ibid. 


him. 


I. fend. 


- 


9. What to be deemed a final A- 
ward. Page 82 
10. A Sum of Money awarded is 
immediately a Duty. Lidl. 


| 11. A Parol Award may be deli- 


vered ore tents. 82, 83 


B. 
Ball. 


it. | Riſoner for Treafon bailed; 
in what Caſes? 83, 84,85 
2. A Peer denied Bail after Indict- 
ment of Murder found; tho' he 
had been bailed by the Chief Ju- 
ſtice before Indictment. 84 
3. Want of Health in the Priſoner, 
together with a Delay on the Side 
of the Proſecutor, held good 
Cauſe of Bailing in High Treaſon: 
"I" 85 

4. To order eommon Bail upon the 
Merits would diſparage a Man's 
Cauſe. , 

5. Where the Plaintiff ſnall be ob- 
liged to accept the Bail in the O- 
riginal Action, and where not? 

| 85, 86 

6. Want of Notice to the Proſecu- 
tor of the Priſoner's Surrender, is 
a good Cauſe to refuſe to Bail 

| | 86 
7. Special Bail required in Cauſes 
coming in by Habeas Corpus, ex- 
cept againſt Executors. 87 

8. A Plea of Uſury or Dureſs will 
not excuſe from ſpecial Bail. Bid. 
9. Perſons bailed while the Return 
to an Habeas Corpus is under 
Conſideration, tho' the Commit- 
ment was in Execution, or pro 
88 


9 K 10. Spe- 
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10. Special Bail in ſome Caſes re- 
quired, or not, upon the Cireum- 
ſtances. Page 88, 89 


11. Whether an Action againſt the 


Sheriff for taking inſufficient Bail. 
12. To what Amount the Bail ſhall 
be anſwerable. 89, 90 


13. The Bail cannot take Advan- 
tage of an Error in the Record 


againſt the Principal. 90, 91 
14. At what Time the Bail-Bond 
may be ſued. 


| PL 91 
15. Bail, when diſcharged by the 


Defendant's Death. Did. 
16. In what Caſes a Priſoner in Ex- 
ecution bailable. 88, 91 


17. Where Plaintiff in Error ſhall | 


put in Bail, or not, upon Judg- 
ment upon a Bond for Payment of 
Money upon Stat. 3 Fac. c. 8. 

- 8 

18. Whether Executors are to be 
held to ſpecial Bail. 308 
19. Contemptuous Carriage to a 


Magiſtrate good Cauſe of requi- | 


ring Sureties of the good Behavi- 


Our. | 331 | 


"Bailiff. - 


1. Where a general Authority will 


not ſerve him. 77 
2. Bailiff, or not Bailiff, is not tra- 
verſable on Avowry for Rent. 

| 256 


Bankrupts. 


1. An Inn-keeper is not within the 


Statutes of Bankrupts, 92 
2. Imploying a Sum of Money in 


Trade in the Way of Venture, 
will not make a Trader within 


the Statutes. 93 
I . | 


3. A Farmer, as ſuch, cannot be a 
Bankrupt. Page 9z 

4. A General Rule what Buying 
and Selling may make a Bankrupt, 
or not. | 


Trader ſhall not affect the Inte- 
reſt of his Companion. Did. 
6. The Manner how the Commiiſ- 
ſioners ought to execute their Au- 


thority. 94, 95 

7. Whether a Sale of Goods by the 
Bankrupt, after an Act of Bank- 
5 95 

8. A plain Act of Bankrupcy will 


haviour; but a doubtful Act may 
be explained. Ilid. 


ability in an Executor. 305 
Bargain and Sale. 


1. When the different Parts of a 
Bargain are to be performed. 96 
be made. 1 

3. At what Time the Vendee ought 


to take away the Goods. 4bid. 
4. Tis a Deceit for a Man, who not 


208 


Warranty. Lid. 


Baron and Feme. 


ment againſt her when ſole; the 


able. h 


'5. The Bankruptcy of one 1 


rupcy, be voidable, and by whom. : 
not be purged by ſubſequent Be- 


9. Bankrupcy is not a material Di- 


2. Payment on Bargains, when to 


being the Owner has Poſſeſſion of : 
Goods, to ſell them as his own. F 


8 Mans Affirming Goods to be ; 
his own, on a Sale, amounts to a 


I, Judgment on Sci. fac. againſt | 
Husband and Wife; on a Judg- | 


Wife dies, the Husband is charge- | 


97, 1014 
2. Where 


1: 


13 
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2. Where the Wife does not coha- 


bit with her Husband, whether 


ſhe ſhall have a Credit to charge 
him. Page 98, 100, 101, 102 
z. Whether the Husband ſhall be 
bound or not, where the Wife is 


Adminiſtratrix, Gr. 98, 99 
4. The Husband's Releaſe a Bar to 


the Wife of a perſonal Duty, whe- | 


ther ſhe will or not, in what Ca- 
ſes. * 0M 
5. In an Action 158 againſt 
Husband for her Tre! paſs, the 
Bail, Oc. how to be. 


band and Wife, on a judgment 
for her when ole; the Wife dies ; 
the Intereſt ſurvives to the Huſ- 
band. 101 
„. The Wife may be a Treſpaſſer 
with her Husband, and his Death 
ſhall not abate the Action. 101 
8. Whether, and in what Caſes a 


Feme Covert may make a Will. 


102 


9. Though a Woman lives with her | 


Husband, he ſhall not be charged 
where be finds ber fene Ne- 
ceſſaries, and has given Notice 
not to truſt her. 102, 103, 104 

10. If Goods pawned before made 
into Cloths, the Husband is = 
chargeable. 

11. The Husband bound to cm 


the Wife Neceſlaries, though ſhe | 


be lewd, Gc. unleſs ſhe departs 
from him. bid. 
12. Receiving back a Wife who has 
eloped, makes the Husband liable 
to her Debts. 
13. What Power the Husband has 
over the Goods which the Wife 
has as Executrix. 104, 105 


100 
6. Judgment on Sci. fac. for Huſ- 


Lid. 


| 14. If the Wife dies ban the Huſ⸗ 


band diſpoſes of her Eſtate, there 
is no Title in him. Page 105 
15. Husband when chargeable for 
Rent due by the Wife. 106 
16. Count for a Battery on Husband 
and Wife, ad damuum ipſorum, 
2 Hh 7 108 
17. A Feme S makes a Will, 
then her Husband dies, the Will 
is not good, without a Republi- 
cat ion. 246, 251 
18. Debt due to Feme, not altered 
by bringing Action, if not reco- 
vered in the Husband's Life-time: 
297 
19. Where the Widow's Executor 
cannot recover the meſne 9 — 
upon Stat. 17 Car. 2. 30 
20. Whether a Bond by the Hut. 
band to the Wife before Marri- 
age, to provide for her, is extin- 
guifhed by the Marriage. 309 


Baronp, Baron. 


1. The Kinds of Baronies, and ho- 
created. 260, Ge. 


Varretoz. 


1. A common Barretor is odious, 


and not a good Witneſs. 135 


[ 


Baſtard. 


1. When Juſtices proceed coneern- 
ing them on the Stat. 18 El. they 
cannot commit, (Fc: 107 

2. Evidence admitted to baſtardize 


a Man after his Death 287 
Batterp. 


9 
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1. The leaſt Touching in Anger is 

a Battery, Oc. and what is not. 

Page 108 
Bill. 

1. Bill in the King's Bench, in what 


nal. 72 
Bills of Exchange. 


1. Are but ſimple Contracts. 
2. Are Bona notabilia, where. Ibid. 


3. An Action on the Caſe lies on a a 


Bill of Exchange without a Pro- 
miſe. | | -- 8 
4. The Cuſtoms of Merchants, (5c. 

as to Bills of Exchange, and In- 

. dorſors of them. 109, Gc. 
5. An- Indorſement determines the 

Right of the Indorſor. 112 
6. Any Perſon who will draw a Bill 
of Exchange, is a Trader for that 

Purpoſe. | 11% 2x2 
7. Whether a Bill ſhall be deemed 

Payment, if not returned within 


| 


convenient 'Time to the Drawer. 


13, 123 

8. Of foreign Bills, when 

dered, accepted, proteſted. 114 

9. A Bill of Exchange is not nego- 
tiable if drawn payable to 4. B. 
or Bearer, it ought to be, or Or- 


der. , 115 
10. Whether Indebitatus Aſſumpſit 


lies upon a Bill of Exchange. 


Bid. 


11. The Indorſee cannot recover a- 


gainſt the Indorſor, without | 


Default of Payment in the Draw- 
er. £ 


ec 
* 
4 
1. 
tk. 4 


to be ten- 


„ 


Caſes of the Nature of an Origi- | 


— 


12. A Bill of Exchange is no Speci- 
alty. age 115 
13. What Default of the Plaintiff 
ſhall diſcharge the Indorſors, and 
what not. 116, 118, 122 
14. What is a convenient Time to 
demand the Money, upon foreign 
and upon inland Bills. 116, 118, 


120 
15. What is an Indorſement, and 


not payable to Order. 117 


how limited. Did. 


12 7. The Plaintiff muſt prove he de- 
43 | 


manded, or endeavoured, (5c. of 
the Drawer, to enable him to ſue 
the Indorſor. 117, 118 
18. A blank Indorſement gives the 
Indorſee Power to fill it up. 117 
19. In an Action againſt the Indor- 
| ſor, it is not neceſſary to prove 
the Drawer's Hand. O, 118 
20. The Bona fide Poſlellor of a 


ſhall maintain his Property againſt 
one who loſt it. | bid. 
21. In Caſeof Inland Bills, whether 
Proteſt be not neceſlary ; and in 
Caſe of foreign Bills. 118, 121 


118 


liable. 1 | 
of Trade is to be 


23. The Courſe 


— 


Evidence. 419 


| 24. A Man may draw a Bill of Ex- 


change in favour of himſelf. Ibid. 
25. Convenient Notice of Non-pay- 


er of inland or foreign Bills. 12! 


inland Bill does not take away the 
Action. N Ttid. 
27. Where a Note is not abſolute, 


but conditional Payment. 121,122 
| 28. On 


the Effect of it, though the Bill 


16. Intereſt allowed upon Bills, and 


Bill for valuable Conſideration, 


22. The Proteſt makes the Drawer 


obſerved in giving the Rules of 


ment muſt be given to the Draw- | 


26. The Want of a Proteſt on an 
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ſump maintainable by the firſt In- 
dorſor, and how. Page 296 
29. Bill of Exchange may be ac- 
cepted by Parol. 1 
30. Where he that takes a Bill, and 
keeps it till the Party on whom 
it is drawn becomes inſolvent, 
ſhall be barred, Oc. 299 


Bills of Exception. 
See Evidence. 


Bond. 


1. Where the Date is one Day, and 
the Delivery on a ſubſequent 
Day, how to declare. 122 

2. Where the Bond has no Date, 
how to declare. Ibid. 

z. Plea of Payment, Oc. when 
good. | 1bid. 

4. Where the Condition indorſed is 
impottible, tis void, and the Ob- 
ligation ſingle; otherwiſe if the 
Condition is Part of the Lien. 

| 122, 148. 


5. The Obligor muſt ſeek the Obli- | 


gee to pay him, if in England, 
and no Place appointed. 123 


6. How the Obligor is to plead, that 


he was ready, Kc. bid. 
7. Where a Bond or Note ſhall be 
preſumed paid. | Tbid. 
8. Where a Man under his Hand 
and Seal acknowledges himſelf to 
be indebted, that is an Obligation. 


207, 208 


9. What amounts to a Defeazance 
of it. | 218 


See Clury. 


28. On Bill of Exchange Indeb 22 


Bozough-Engliſh and Gavel-kind 


1. The Cuſtom of Borough-Engliſh 
in the Manor of Croyden. Page 124 

2. The Cuſtom puts the youngeſt 
Son in the Room of the eldeſt at 

Common Law. e 
3. All Lands in England formerly 


Gavel-kind. Did. 


4. Knight- Service introduced for 


| the Support of the Crown. 125 
5. The Common Law takes No- 


tice of the Cuſtom of Borough- 
Engliſh. Third. 


Bottomry. 


1. What Pleading neceſſary of the 
Performance of a Condition of a 
Bottomry Bond. 16 


| Breach, 


t. Aſſignment by Non performazit 
agreament' pred”, when not too 


general. 53, 54 
2. Aſter Breach of a Condition of 


a Bond, Plea of Payment not 


good. 122 
3. What is a Breach of a Condition 
to do an Act. 123 


4. What is a Breach of the Condi- 
tion of a Bottomry Bond. 126 
5. What not a Breach of a Bond 
in Replevin, to proſecute with 


Effect. 127 
6. What not a Breach, where each 
Party is to do an Act. 128 


7. If a Man covenants to procure a 
Conveyance from A. it is no Plea 
to ſay that H. had no Title. 174 

8. The Difference between aſſigning 
a Breach in Covenant, and in 

L 85 Debt 
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e Principal Matters. 


Debt on a Bond to perform Co- | 


venants. Page 176 | 
9. Whether well aſſigned, or not. 
. 203 


Bꝛidges. 


1. The Repair of Bridges may be 
chargeable on Lands, by Tenure 
or Preſcription. 128 

2. The Indictment for not repairing 
muſt ſhew, Hoꝛo chargeable. Ibid. 

3. Indictment for not repairing does 

not lie, unleſs the Bridge be in a 
Highway. 7; IIS 

4. The County, of common Right, 
is to repair publick Bridges. 340 


1. By-Laws unreaſonable are void. 
| e 130 
2. All Perſons who come into Cor- 
porations, are bound to take No- 
tice of their By-Laws. 182 


Carrier. 


1. For what Money or Goods he 
ſnall be anſwerable or not. 9, 10 
2. A Coachman not anſwerable for 
Goods, if not paid for the Car- 
riage. 5 130, 131 

3. A common Carrier muſt anſwer 
for all Events, except the Acts of 
God, and the King's Enemies. 


1314 


Tertainty. 
i. Certainty requiſite in an Appeal of 
Murder, of Time, Wound, Place, 
Perſons. 3 62 


2 


2. Requiſite in Indietments. Page 


Certiozari, 


1. Certiorari refuſed on a ſummary 
Conviction for not taking the 
Oaths, and why. 5 31 

2. Judge of Aſſize, if he doubts up- 
on a Conviction, may remove 
the Record by Certiorari into the 

King's Bench. 132 

3. Where the Party may have Re- 
medy by Error, and the Judge 
before whom is propereſt to ſet 
the Fine, the King's Bench will 

grant a Procedendo. Did. 

4. Procedendo granted on Irregula- 

rity in ſuing out the Certiorari. 
1 fo” 4 

5. In Certiorari's to remove Orders, 
the Fiat muſt be ſigned by a 
Judge; to remove Indictments 
both Fiat and Writ muſt be ſo 
ſigned. 203, 132 

6. Certiorari may lie where Error 
alſo lies. 157 

7. Certiorari muſt be prayed to cer- 
tify the Want of Warrant of At- 
torgey, or of Admiſſion of Guar- 
dian, where either of theſe is aſ- 
ſigned for Error. ; 269 


_ alledging Diminution. — 273 
9. Whether the Court ex gficio can 
award a Certiorari to certify an 
Original. . 
10. What ought to be returned up- 
on a Certiorari to certify an Ori- 


11. When an Indictment is removed 
by Certiorari, what is the proper 
IJime to move to quaſh it. 345 


3535 354 


8. What Certiorari's (ball be al- 1 
lowed to the Defendant in Error, 


ginal. -- 296 1 


12. The | 
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12. The Practice as to removing 
Indictments by Certiorari, before 
Stat. 5 & 6 W. & M. and 9. 3. 
N Page 345 


Challenge. 
1. Peremptory Challenge in High 


Treaſon ; of how many Jurors. 
_ 133 


2. If ſeveral Priſoners do not join 


in their Challenges, they are tried 
—— 8 Ti. 
3. Want of proper Venue is no good 


Cauſe of Challenge to the Array. | 


134 
Chancery. 


1. How the Common Law Courts 
in ſome Caſes hinder Suitors go- 
ing thither. ; 136 

2. Chancery may, 
ſtances, relieve againſt the De- 
veſting an Eſtate, but not give an 
Eſtate that never veſted. 232 


- Chaplain. 


i. A Preſentation by the King of his 


own Chaplain imports a Diſpen- 


ſation. 137 
2. AChaplain extraordinary has not 
the Benefit of Stat. 21 H. 8. Ibid. 


| Chapel. See Church, &c. 


: Charters. 
1. When they ſhall be ordered into 
Court; dr nn 138 


| 


— ae 


upon Circum- | 


e 


| Cheat, 


1. What Kinds of Frauds are in- 
dictable as Cheats, or not. Page 


| : — 755 
2. It is no Cheat to get Money by 


Church and Chttrch-wardens. 


I. Pariſhioners are by the Common 
Law bound to repair the Church 


tis otherwiſe by the Canon Law. - 


In London the Pariſhioners repair 
both Church and Chancel. 138, 


139 

2. A Chapel, where they bury ind 
chriſten, may preſcribe to be ex- 
empt from repairing the Mother 
Church. 28 
3. The Parſon of common Right is 
bound to repair the Chancel. 139 
4. If an entire Rate be made for 
ſome Things lawful, and for o- 
thers not warrantable by Law, 
the whole ſhall be quaſhed. 157. 

5. Of Pariſhes united in London, 
and Unions at Common Law. 
0 140 

6. Pews by whom and to whom dif- 
poſed of. Ibid. 


7. Pariſhes, their Original. 141 


8. Pariſhioners not bound to go to 
their own Church, fo they go to 


another. | 141, 142 
| See Fees, 
Claim, | 

r. A Claim at the Gate of the Houſe, 
whether ſufficient. 142 
2. Claim of _—— with Notice 
to the Sheriff, or his Officer, 
Where 
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where it makes him a Treſpaſſer 


ab initio. Page 143 


Clergy. 


I. Clergy is to be allowed upon a 
Conviction of Manſlaughter upon 
an Indictment, 
the bringing an Appeal after; 
and it is a good Bar to the Ap- 
peal. | 63, 64 


Clerk of the Markets. See Fairs 
and Markets, poſt 2. 


Clerk of the Peace. 
1. His Duty and Office. 188, 189, 


| 190 
2. By whom appointed, and for what 
Time. 189, 190 


Coachman. 
1. Not anſwerable as a Carrier for 
Goods, if not paid for the Car- 
riage. 130, 131 


Colleges. 


I. Mandamus lies not to reſtore a 


Fellow of a College, becauſe 


there is a Viſitor. 143 
2. Colleges are Lay-Corporations. 
144 


Commitment. 


1. A Secretary of State has Autho- 
rity to commit for Crimes. 144 
2. The Warrant of Commitment 
ought to contain ſufficient Cer- 
tainty. | 144, 145 
3. To what Cuſtody the Commit- 
ment ought to be. 144, 145 


ö 


2 


notwithſtanding 


4. A Commitment by a Juſtice ot 
Peace, for want of Diltrcf, is 2 
| Judgment. Page 21 4 
5. Commitment by a Juſtice of 
Peace without Oath, may be law- 
ful, but is attended with an In- 
convenience. 5 295 


Commons. 


1. Whether the Title need be ſſiewn 
by the Plaintiff in an Action on 
the Caſe. «1466 

2. How a Copyholder hath Right 

of Common. „„ 

3. If Copyhold is infranchiſed, 
Common belonging to the Eſtate 
is lot. --- = Lid. 

4. Common may be appendant to a 
Cottage. 174 


Condition. 
1. Condition precedent and ſubſe- 


verred performed in an Action on 
the Caſe. | 148 
2. When the Condition is under- 
written or indorſed, and impoſſi- 


the Obligation ſingle. 

| See Bond, 4. 
3. Of a Bond, whether againſt Law 
or not. nat, r. 
4. Conditions, if to be conſtrued ſa- 
vourably to the Obligor, or ac- 
cording to the Intent of Parties. 
| 202, 203 
5. Where no Time is appointed for 
the Performance of a Condition, 
it is during the Life of the Par- 
9 227 
Condition precedent to be per- 
formed by an Infant, binds him, 
tho' he had not Notice. 232 


Did. 


6. 


7. Eſtate 


quent, and which ought to be a- 1 


ble, the Condition is void, and 3 


1 
* 


7. Eſtate given upon Condition pre- 
cedent ſhall not ariſe, tho the 


Condition becomes impoſſible by «| 


the Act of GOD: Page 232 


Confeſſion. 
1. Where a Treſpaſs is confefled 


there can be no Repleader. 1499 


2. Where an Iſſue was immaterial, 
the Plaintiff had Judgment upon 
a Confeſſion. in the Pleading, and 
not upon the Verdict. Ibid. 
3. In an Action againſt Two, A. con- 
feſſes, B. joins Iſſue; no finding 
for B. can diſcharge 4. Did. 


4. Confeſſion of Leaſe, Entry and 


Ouſter, its Effect in Ejectment. 
264 

5. If Defendant in Error will come 
and confeſs the Error gratis, 
there needs no Certiorari, Oc. 

8 274,276 

6. In giving Evidence the whole 
Confeſſion is to be taken together: 
os EE. 


_ Conſpiracy. 


1. Action on the Caſe in the Nature 
of a Writ of Conſpiracy, where 
it lies for maliciouſly cauſing R. 
to be indicted of a Riot. 150 

2. Action on the Caſe will lie 
where the Writ of Conſpiracy 


will not lie, and why? Lid. 


3. Expreſs Malice ought to be pro- 
ved in the Defendant. Tbid. 
4. Circumſtances of Evidence may 
ſhew a Chain of Malice. 151 
5- In the Action on the Cale; the 
Declaration ought to ſay, with- 
out probable Cauſe, Go. Did. 


6. Indictment for conſpiring falfly 
Child, good. Page 151 


right or wrong, how to be laid. 
152 


8. Three Sorts of Damages, each 


a Foundation for an Action. 193, 
194 


Conſtables. 


1. High Conſtable removable by the 
Jultices of Peace, as well as Petty 


2. Conſtables, where, and how cho- 
ſen. | "036153 
3- In what Caſes way be appointed 
by the Juſtices of the Peace. 153 
4. The Authority of a Conſtable 


Contempt. 


1. To deliver a Writ without Au- 
thority, by which it was loſt, a 
Contempt: The Under-Sheriff 


was fined. 154 
2. Tis a Contempt to diſturb an 
Execution. Tbid. 


3- Tis no Contempt to enter where 
a Man's Entry is lawful. 200 
4. Tis a Contempt for the Plaintiff 
or Leſſee in Ejectment to releaſe 
the Action. 267 


Continuance and Diſcontinuance. 


1. The Plaintiff may diſcontinue by 
Conſent, and not otherwiſe after 
udgment upon a Demurrer. 155 

2. If the Defendant may enter the 
Continuances without the Plain- 
tiff's Conſent, Did. 


9 M 3. Dif- 
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to charge P. with a Baſtard- 


7. Conſpiracy to proſecute a Man 


Conſtables. 133 


out of his Pariſh, Bid. 
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3. Difcontinuances in inferior Courts, 
as well as ſuperior, are aided: by 
Stat. 32 H. 8. c. 30. 
4. No Diſcontinuance after a Rule 


niſi, and then a peremptory Rule | 


for Judgment. Thid. 
5. Continuance of an Execution by 


Ficecomes non mi ſet breve, pre- 


vents the Neceſſity of Scz. fac. 
after the Death. 


Tbid. \ 


* 


| CopyholdEſtates, 


Page 156 | a | . 
r. Common belonging to Copyhold 


Eſtates is loſt if the Copyhold be 
infranchiſed. age 147 
. | . 

2. Forfeiture by not taking up the 
Eſtate. 159 
3. The Grantee or Surrenderee of 
the Reverſion may bring Debt, 


Continuando. 


3. Continuance of Treſpaſſes, how 
to be made good. | 


- Convittions. = 


1. Where Error lies not on a Con- | 


viction, Certiorari is the only 


Remedy. 157 
2. Error lies of all Convictions u 
on Indictments. Lid. 


3. Of common Right, Summons 
ought to go before Conviction. 

7 | id. 

4. Convictions in a ſummary Way 


are to be by a Record made in 


the Way of Adjudications. 215 
5. Summary Convictions, are a Kind 
of Trial different from Magna 
Charta. n 2 
6. If a Party convicted, c. brings 
his Action, he cannot falſify the. 
Fact upon which the Judgment 
was grounded, if within the Ju- 


riſdiction. 288 
See Deer⸗ſtealers. 
Conuſance of Pleas, 
1. How to be demanded. 181 


2 32 #9. 4 34. 


193 


Oc. againſt the Leſſee by Sar. 
| Ibid. 
4. Why Copyholds are not com- 
| Monly adjudged within the Mean- 
ing of general Statutes, 159 
5. Cuſtom of Free Bench. 160, 161 


| 6. In whom the Copyhold is after 


Surrender, and before Admit- 
tance, 159, 160, 165 
7. Whatever Land paſſes, without 
ſaying, At the Will of the Lord, 
is no Copyhold. 161 


E Ibid. 
9. The Lord may grant a forfeited 
| Copyhold without Seiſure. Lid. 
1d. On Forfeiture by Tenant for 
Life, the Lord ſhall enjoy during 
that Life, and not the Remain- 
|  der-man. Ibid. 
11. The Copyholder ſhall have 


cut down Trees, Oc. and what 
| Meaſure of Damages. 162 
In the Trees? Ibid. 
common Right, without ſpecial 
Cuſtom. 163 
14. Copyhold Eſtates paſs by the 


ſame Words as other Eſtates, un- 
otherwiſe, 


163, 164 
15. The 


leſs by Cuſtom it be 


by — E e = 1 . 8 
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8. What is a good Surrender, (5c. 


Treſpaſs againſt the Lord, if he 


12. What Intereſt the Tenant has 


13. Copyholders have Eſtovers of 
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17. Where there is a Cuſtom to 
grant 70. Three ſucceſſively as 
they are named, the Tenant in 


Poſſeſſion may defeat the Re- 
164 


mainders. 
18. There can be no Occupant of a 


Copyhold Eſtate without ſpecial | 
Lid. 


Cuſtom. 
19. The Intent of the Parties, is 


not the Rule to conſtrue a Limi- 


tation upon a Surrender; as tis 
in a Will. oY 


20. Free-Bench hinders the Deſcent 


during the Continuanee of that 
Eſtate. Q. 165, 166 


21. Whether the Intention of the 


Parties ſhall be allowed to con- 

ſtrue Words in the Surrender of 

Copyholds. 369, 370 
See Commons. 


Coꝛoners. 


1. In what Caſe Writs directed to 
them. 166, 167 


2. Information againſt a Coroner 


for taking off a Juror ſworn. 167 


3. Inquiſition ſuper viſum quaſhed | 
5 14. All Perſons who come into 
Ibid. | 


for Male- Practice in the Coroner. 


4. Inquiſitions of Felony ought to 
be certain, as Indictments, and 
why? | Dia. 

5. The Coroner's Duty as to the 

dead Body, (Fc: hid. 


A: Table of the Principal Matters. 
15. The Cuſtom of the Manor li- N 
mits the Quantity of Eſtate to be Copporations, - - 
granted, and the very Lord can- | - e 
not exceed it, ©. Page 163 1. What a Corporation is? Page 
16. The Grant may be of a: leſſer 168 
| Eſtate than is warranted by the | 2. Different Sorts of Corporations; 
Cuſtom. 4121+. oC | Lid. 


3. Whether a Corporation may be 
forfeited. 85 I bia. 
4. Liberties, how many Kinds, and 
the different Judgments thereon, 
| f 168, 169 
F. The Effect of a Judgment to 
ſeize the Liberties of a Corpora- 
tion. | 169 
6. Cauſes of Disſranchiſement, de- 
ſerting an Office, abſenting from 
the Council, Ge. 169, 170 
7. The Return of a Disfranchiſe- 
ment ought to ſay, that the Party 
was ſummoned; 170 

8. A new Charter granted in Con- 
ſideration of a void Surrender of 
a former, is void. TDbid. 
9. Where an Action fot a falſe Re- 
turn ſhall be laid. 1bid. 
10. An irregular Election aided by 
ſubſequent Acts. Hi: 
11. Corporations muſt have a 
| Name, and how? 271 
12. What Acts Corpotations ' may 
do without their common Seal à 
13. Signing a Return by the Mayor 
not neceſſary. Tbid, 


| 


Corporations are bound to take 
Notice of their By-Laws: 182 


C offs. 


1. There are no Coſts upon a Dif⸗ 
cContinuanee in Law. 156 


2: Coſts 
A 


a Sree Foo Loan 3 <0 - 
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2. Coſts on Penal Statutes, Where 
the Intereſt veſted before the | 
Action brought ; otherwiſe not. | 


Page 172 


3. Coſts treble on a Statute, the 


Wordsbeing, treble Damages and 
Colts. 8 
4. Coſts to be inſiſted on before A- 

mendment made, where? 173 
5. Coſts may be allowed for a ma- 

licious Treſpaſs, tho the Jury 

give leſs than 4o s. Damages. 194 
.6. Whether, and in what Caſes 
Executors ſhall pay Coſts, or 
not? 313 


Cottages and Inmates. 


1. Cottages are to have four Acres 


of Land laid to them. 173 
2. A Cottage may have Common 
appendant to it. 174 


3. Indictment for erecting a Cottage, 
344 | 


c. where Faulty. 
Covenants. 


1. A Covenant to procure a Con- 
veyance, which would be, in 


Truth, void, binds the Covenan- 
| 1745177 


dor. | | 
2. A Covenant for Payment of a 
Rent-charge binds not the Aſ- 
ſignee or Leſſee of the Grantor. 


175 


3. In what Caſes Acts of Parlia- | 


ment repeal Covenants, and in 
_ . What Caſes not. Ibid. 
4. How Covenants are to be under- 
ſtood relating to the Payment of 
the Land-Tax. Ibid. 


5. Where a Covenant in a Deed is 


void for Want of Enrollment of 

the Deed, and where not; the 

Difference and Reaſon of it. 176 
4k 


—— —„— 


6. In Covenant, where the Plaintiff 
need not ſhew that any Eſtate 
paſſed. Page 176 

7. In Covenant, a General Breach 
is ſufficient; and what is a ſuffi- 
cient Certainty? Ibid. 

8. If a Covenant is broken before 
Aſſignment of a Leaſe, (5c. it 

| ſhall not bind the Aſſignee tho 

_ Aſſigns be named in it; ſecus if 
after Aſſignment, 


p 


| 


Covenantee, or, to convey, and 
the Covenantee covenants to be at 
the Charge of it : The Difference. 
Lid. 


10. A Covenant not to take Advan- 


tage of a Deed or Covenant, a- 
mounts to a Releaſe or Defea- 
ſance. 178, 218 
11. Where 4. and B. are bound 
jointly and ſeverally, a Covenant 
not to ſue upon that Bond, is no 
Releaſe or Defeaſance; B. may 
ſtill be ſued. | 178 
12. Covenant to repair, good Da- 
mages are always given to repair, 
OC. 178, 179 
13- The Heir joined the Time in- 


— 


curred in the Life of his Ance- 


iſtor with his own Time, in his 

Declaration on a Covenant to re- 
pair, and held good. Lid. 
14. What Covenant on Behalf of 


Counſelloz, 


for Misbehaviour in his Profeſ- 
fion, as Extortion. 179 
2. Whether a Counſellor may be 
alſo an Attorney, or have his 


| Demands taxed, Did. 
Courts. 


177 
9. To convey at the Charge of the 


another, ſhall bind a Man. 21 


1 


1. A Counſellor may be puniſhed 
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A T, able of the Principal Matters, 


Courts. 


1. After Imparlance tis too late to 


plead to the Juriſdiction; for it 
admits the Juriſdiction: Page 179, 

| 180 

2. Where a Will- is of Lands and 
Goods, the Spiritual Court ſhall 


not be prohibited to prove the 


z. Chief Juſtice in Eyre, when he 
may commit, or not. 180, 181 


4. The Chancellors of the Univer- 


ſities, how to claim Conuſance of 
Pleas. | 1 
5. Court of Conſcience in Briſtol. 
1 181, 182, 183 

6. Parties at Briſtol are to take No- 
tice of the private Act of Parlia- 
ment for erecting the Court of 
Conſcience there. -- = 


7, Court of Chancery of the Cingie 


Ports, cannot try a Cuſtom. 183 


8. The King's Bench refuſed a 


Mandamus after a Verdict in 
C. B. for a falſe Return, be- 
cauſe the Verdict was not in 
. N. Ibid. 
9. Error does not lie on any Judg- 
ment where the Proceedings are 
not according to the Courſe of 
the Common Law. But Certio- 
rari lies. 1 84 


10. The King's Bench inſpects the 


Proceedings of all inferior Juriſ- 
dictions. Ibid. 


11. Whether the College of Phyſi- 


cians be a Court of Record? 
and what conſtitutes ſuch Court. 
FRET bid. 

12. In inferior Courts, if the Jury 
do not agree, they are to be de- 
meaned as in ſuperior Courts. 185 


—_—_— 


13. If inferior Judge errs in a 
Matter not within his Juriſdic- 
tion, he is puniſhable, and how. 
Page 185 

14. In what Caſes the Juriſdiction 
of the inferior Courts is to be 
mentioned, and in what not, Gc. 

Bs | 185, 186 

15: Where the Perſon who would 
have Advantage of Exception to 
the Juriſdiction, muſt plead to the 
Juritdiction. 186 

16. Of an inferior ſuriſdiction con- 

fined to a particular Place, 
Things, or Perſons, the Diſtinc- 
tion taken; Ibid. 

17. If inferior Courts diſallow a 
proper Plea to the JuriſdiQon, 

Prohibition lies: Ltd. 

18. The Practice of a Court is the 
Law of a Court. 187 

19. The Houſe of Lords does not 
try Matters of Fa& in any Ac- 
tions, and why 2 _ 278 

20. Of Removing by Habeas r- 
pus from ohe Court or Priſon to 
another. 334 

21. Habeas Corpus not allowed; to 

_ elude the Proceſs of the Admiral- 
ty. 335 

22. Habeas Corpus ſuſpends the 
Power of the Court below. 1bid. 

23. The Seſſions cannot delegate 
their Authority to particular Ju- 
ices. EY 341 

24. On Plea to the furiſdiction af- 
ter Imparlance, Reſpondeas ou- 
ſter awarded. 3 2343 

25. The King's Bench now hath all 

the lawful Power which the Star- 
chamber had. 451 


N 


Cuffonis: 


* 


— PP ———5—;*— 


the Principal Matters. 


A Table of 
Cuſtoms. ; 


1. Where there is a Cuſtom to 
chuſe a Conſtable, &c. the Cu- 


ſtom muſt be alledged in Plead- | 


ing Page 187 
2. Cuſtom in Reſtraint of the Exer- 
ciſe of Trades, whether good, or 

i not. | | 188 

See London. 


Cuſtos Rotulozm. 


1. The Nature of his Office. 188, 
| | 189, 190 
2. The Cuſtos Rotulorum appoints 

the Clerk of the Peace. 190 
3. How the Clerk of the Peace is 


to be appointed. 


at 


D. 


| Damage-feaſant. 
whether any Remedy? 257 


1. 7 
Damages. 


2. The Meaſure of Damages for a 
Copyholder againſt his Lord for 
cutting down Trees. 162 


Ibid. 
ä | I. Date of a Bond where different 


{ 


HE Beaſt fo taken eſcapes, | 


4 
4 


| 


2. Where the Plaintiff may have 


ſeveral Damages upon a Demur- 


rer, and Releaſe as to Part. 191 
3- In what Caſes there ſhall be a 
Writ of Inquiry of Damages, or 
2 $57 

4. The Omiſſion of a 


191,192 
Jury to in- 


quire of Damages on 4 Nonſuit 


in Replevin, may be ſupplied by 
a Writ of Inquiry. 192 
= 1 


+ 


* 


1 


vn. = 


5. In ſome Caſes entire Damages 
given, ſhall be intended for thoſe 
Matters in the Declaration only 
which are actionable. Page 193 

6. Three Sorts of Damages, cach 
of which is a Foundation for an 
Action. 193, 194. 

7. In Treſpaſs, Evidence to be gi- 
ven of the Value of the Damages. 


q 


19 
8. Coſts may be in Treſpaſs, tho 
the Damages found under 40g. 


| Ibid. 
9. One judgment on ſeveral Da- 
mages laid, where Error. 27 3 


10. Damages in Dower are to be 
| aſcertained for the meſue Profits, 
to make them a Duty. 395 


Date, 


from the Delivery, how pleaded. 
| ; 122 
2. Where there is no Date, or an 
impoſſible Date of a Deed, how 
to avoid a Variance in the Plead- 
„ 212 
3. Every Deed, Gc. has a Date in 
Law, vig. the Time of Delive- 

1 Hep % ¾ ᷣ 6 
4. Date expreſs or implied. lid. 
5. A great Difference between the 
Laying the Time of a Treſpaſs, 
and the Date of a Bond in Plead- 
ing. + og 220 


Day. 
1. Where a Day is not material, or 


where impoſſible? where good or 
not, after Verdict. 193 


2. From the Date, and from the | 
Day of the Date, the Difle- 
IJ 


rence. 


3. 1 


4 


8 


Er 


A Table of the Principal Matters. 


ate denerd 


3. The Law makes no Fraction in 
a Day. 
4. Whether neceſlary in an Appeal 
of Murder, to alledge whether 
by Night, Gc. 356 


Deaths of Perſons. 


1. In what Caſes the Deaths of Per- 
ſons ſhall be preſumed, upon Stat. 
19 Car. 2. 195 196 

2, Judgment may be entred within 

two Terms, notwithſtanding the 
Death of the Plaintiff after Ver- 
dict. | 400 
3. Where the Party dies in the Va- 


cation, Judgment may be entred | 


as of the precedent Term, upon 
his Warrant of Attorney. 401 


Debt. 
1. Whether an Executor muſt bring 


Suit for an Eſcape, after his for- 


mer Recovery, in the Deer & 
Detinet, or in the Detinet only. 
1 5 „ 
2. Whether Debt lies on a Judg- 
ment, pending a Writ of Error of 
that Judgment. 


| e 
3. In what Caſe the Plaintiff. muſt 


ſhew an Occupation in Debt for 
Rent; and why? =. = 
4. Debt for Rent lies, pending a 
Writ of Error on a Judgment in 
Ejectment, and Bail given to pro- 


ſecute and anſwer the meſrre Pro- 
fits. 1 199, 200 


5. Where the Debt ariſes by the 
Deed referring to ſome other Act; 
or where the Debt is ſtated in the 


Deed, the Difference, and where 


a Remittitur will help the De- 
claration, or not ? 200 


Page 195 


6. Where a Man under his Hand 
and Seal acknowledges himſelf to 
be indebted, that is an Obligation. 

9 Page 207, 208 

7. In Debt on a Bond where the 
Inqueſt ſhall be taken by Default, 

or not? | 5 217 

8. Where Debt lies upon a ſudg- 
ment notwithſtanding an Eſcape ? 

279 

9. In Debt for Rent, upon Nil de- 
bet pleaded, the Statute of Limi- 
tations may be given in Evidence. 

3 283 

10. On Debt for Rent, and levied 
by Diſtreſs, Oc. pleaded, a Re- 
leaſe or Payment is good Evi- 
dence. v1 

11. Whether a Debt be releaſed or 

extinguiſned where the Obligee 


—— 


1 makes the Obligor his Executor? 


1 : 311,312 
12, What will raiſe a Debt? 329 
| 13- In Debt a Man may plead a 
| Releaſe, or give it in Evidence 

upon Nil debet. 395 


Deceit. 


1. Tis a Deceit for a Man, who 

not being the Owner, Cc. has 
Poſſeoſſion of Goods, to ſell them 
as his Own, _. 208 


E Declarations. 


1, A Declaration muſt nat be too 
general. — 
2. A Declaration too conciſe may 
be cured by Verdict, and it, may 
de intended that the Requiſites 
were proved at the Trial. id. 
3. Where Nonſenſe ar Ahſurdity 
mall be rejected, or not? 209,210 
4. Where 


— 


| A Table of the Principal Matters. : 


4. Where a Matter is capable of 


different Meanings, that ſhall be 

intended, which will _— the 

| Declaration. age 210 
5. A Writ againſt Four ſhall be in- 

tended joint, 'till they be ſevered 
by the Declaration. 

= See Pleadings. 


Deeds. 


1. Deeds are to be pleaded accord- 
ing to their legal Operation, and 
not according to the Words of 
them. 

2. Deeds, how to be ſet forth in 
Pleading, in Part, or in the 

Whole r 198, 199 

3. By what Deed a Man may bind 

himſelf, and whether ſeveral 

Deeds may not be in one Skin of 

Parchment? 210, 211 


4. What Deed, notwithſtanding the 


Word Grant, muſt not be plead- 


ed as a Grant, but as a Surrender. 
211 


5. When Deeds are pleaded with a 


Profert, they are intended in the 


* of the Court immediate- 


| 8 211, 212 
6. Where Deeds have no Date, or 
an impoſſible Date, how to avoid 

a Variance in Pleading it? 212 
7. Every Deed, Oc. has a Date in 
Law, ois. the Time of Delivery. 
Lid. 

8. Where a Deed is delivered as an 
Eſcrow, a ſecond Delivery re- 


quiſite. 


| . 
9. General Plea of Non eft fattum, | 


and ſpecial Non eft fadum, their 

different Eſſect dz. Did. 
10. Where Deeds ſhall be kept in 

Court, and not cancelled, on 
|] 


367 


177, 211 


| Suſpicion of Forgery ? and why? 
„ Page 
11. Deed * 


Hand of a dead Witneſs, where 
the living Witneſs in Court de- 
nied he ſaw the Deed executed. 
291 
12. When a Deed is loſt or 3 
Copy or Counterpart may be 
proved, or the Contents given in 
Evidence; but then it muſt be 
proved there was ſuch a. Deed 
executed. | 293 
13. An old Deed is good Evidence 
without any Witneſs to prove the 
Execution. „„ 
14. What good Evidence of a 
| Deed? f 300 


3 


| 15. A Counterpart of an antient 


Deed, admitted as Evidence of 
the Deed, and drawn up in the 
Special Verdict prout patet by 
the Counterpart. 30 
16. Whether a ſecond Deed can 
controul a former to lead the Uſes 
"of a Fine? 815 


Deer ⸗ ſtealers. 


1. Commitment for it upon the Sta- 
tute 3 & 4 NV. & M. c. 10. is a 
Judgment, and how to be drawn. 

| 214 

2. The Method of Proſecution up- 
on Statute 3 & 4 V. & Ul. c. 1c. 
directed. | | 215 

3. Theſe Statutes to be conſtrued 
ſtrictly, and wherefore? Lid. 


Default. 
1. In a Formedon in Remainder, 2 


Default by caſting an Eſſoign, 
whether ſaveable, or not? 216, 


217 
2, In 


oved by comparing the MW 
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eds 


c 


2. In Perſonal Actions before Iſſue 


joined every Default is perempto- 


ry; but after Iſſue, the firſt De- 
fault is not peremptory. Page 217 
z. Where Judgment may be pray- 
ed by Default, and where not, 
and the Reaſon of tlie Difference. 
5 Tbid. 
4. Default upon a Writ of Error. 
218 


Defeaſance. 


1. Of a Covenant or Bond, what 


_ Ibid. 


amounts to it? 
See Covenants, 10. 


Defence, 


1. A Defence is admitted if the 
Plaintiff receives the Plea. 219 


Demand, 


1. A Demand is not neceſſary on a 
Duty precedent, 


Demurrer. 


1. The Hiſtory, Nature and Effect 
of General and Special Demurrers. 

| | 219 

2. A Demurrer in Bar to a Plea in 


Abatement is a Diſcontinuance. 


| 256 
3. Where there is a Demurrer, and 
Joinder in it, the Court is bound 
to give Judgment upon that. 276 


Departure. 
1. Departure in Pleading. 201, Cc. 


2. If there be Surpluſage, or ſome- 
-thing idle in the Declaration, 


| 


26 


there cannot be a Departure from 
it, in the Replication. Page 220 
3: But that which was immaterial 
as laid in the Declaration; may 
be made material by the Plea, 
and then there may be a Depar- 
ture in the Replication. Hid. 


Deputies. 
1: A Man cannot be a Deputy to 


have leſs Power than his Princi- 
Es | 221 
2. But a Deputy cannot make a De- 
puty; for he cannot aſſign over 
his Power. Ibid, 
3- A Deputy may impower one to 
do a particular Act. Did. 


4. In whoſe Names they are to act? 
| Tbid, 


Detinue. 


1. Detinue lies for a Box of Wri- 
tings. 322 
2. Wager of Law, in what Caſe 
ouſted in it? Ibid. 


Devattablt. 
See Adminiſtratoꝛ, Aﬀets, Execu⸗ 
toꝛ, Pleading. 


De vile. 


1. Wills of Lands according to the 
Statute, whether to be ſubſcribed 
by Witneſſes in the Teſtator's 
Preſence? = -©- 
2. Deviſe to 4. and P. and their 
Heirs, A. dies living the Teſtator, 
B. ſhall take by Survivorſhip. 
Ibid. 

3. Remainder to the Heirs Male of 

his Body now living, gives a 
8 preſent 
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* 


preſent Remainder veſted; and 
the Words now /iving, deſcribe 


the Perſon to take after the Te- 


ſtators Death, and the firſt parti- 
- cular Eſtate determined. Page 
223, 224, 225 


4. A. deviſes to his Daughter J. and 


Her Heirs for ever, provided ſhe | 


marry his Nephew T. at or be- 


fore ber Age of Twenty-one; and 
if ſhe refuſe, to his 24 Daugh- | 


ter M. and her Heirs, Gc. T. 


dies, whether J. s Eſtate be ab- 
ſolute, ſhe not having refuſed? 


225, 226, 227 


5. A general ſubſequent Clauſe in 


a Will not to be carried farther 


e 


hi 


—_— 


than the firſt Clauſe, which is 


ſpecial. 


6. A Deviſe of a Term t0 R. and 


the Heirs of bis Body, and if be | 


dies without the, living J. then 
to J. and the Heirs of his Body; 
this is good to J. upon the Con- 
tingency, and no Perpetuity. 227 
7. Whether a Remainder limited to 
a poſthumous Child be good 
where there is no particular E- 
ſtate to ſupport it. 228 

8. What is a contingent Remainder, 
and what an executory Deviſe ? 
5 Eid. 

9. A dry Reverſion in Fee will paſs 
by the general Words, 4// my 

- Lands, Tenements and Heredi- 
 raments, a dry Reverſion in Fee 
will paſs. 229 
10. Where there are ſpecial Words 
of Deviſe as well as general 
Words, the former ſhall controul 
the later. 
11. Deviſe in Truſt for E. Gc. in 
Caſe within three Years ſhe mar- 
ry G. and in her Default, Gc. 


in Truſt for F. this is a Condi- 


2 


Ibid. 


226 


— 


| 


tion precedent, and muſt be per- 
formed before the Eſtate can veſt. 
. Dage 230, Ge. 
12. Intent of Deviſor conſiderable 
in the Conſtruction of a Will. 


232 


13. Deviſe 20 A. and his Heirs, in 
 Truft for B. for Life, and to his 
firſt and other Sons in Tail: Pur 
in Caſe B. die without an Heir 
Male of bis Body begotten, the 
Truſt to be void: Whether this 


be an Eſtate-tail by Implication > 


a 3, Or. 
14. A Deviſe of L. ands to 4. with 


a perpetual Charge upon them, 
gives a Fee. = 236 
15. A Deviſe of all my Heredita- 
mente gives a Fee. Ibid. 
16. A. deviſes all his Lands; and 
after purchaſes Lands, ' theſe do 
not paſs, tho' he had not any 
Lands at the 'Time of Making 
the Will. 236, Ge. to 248 and 


RH: 253 
17. By a Deviſe of A my Real 
aud Perſonal Eſtate, Rents will 
paſs. 
18, Where Lands are deviſed to a 
particular Purpoſe, and the Death 
of the Deviſee might prevent it; 
there an Eſtate in Fee will paſs, 
282 

19. What Words a good Deviſe to 
charge Lands in two Pariſhes. 

| | | EE 298 
20. To H. and B. equally to be di- 
vided between them during their 


Lives, and after the Deceaſe of 


them Two, to the Heirs of B. 
whether a Jointenancy or in 
Common. 370, Cc. 


Diminution. 
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Diminution. 
1. Alledged by the Defendant in Er- 


ror, and what he may ſuggeſt 


thereupon. Page 275 


8 Dice nt. 


1. 4, ſeiſed in Fee as Heir to the 


Mother, with his Wife levies a 
Fine with Warranty to B. who 


renders to them, and the Heirs of 


their two Bodies, Remainder to 


right Heirs of 4. this alters the | 
9. The Plaintiff's lying ſtill after 


Diſcent to the Heirs on the Part 
of the Father. 2535 254 
> A Diſcent which tolls Entry, 
ought to be immediate. 254 
3. Coverture to avoid a Diſcent 
ought to be continual, from the 
Diſleilin to the Diſcent. Did. 
4. Deviſe to Heir at Law, paying 
Legacies; on Default, Remainder 
over; till Default he is in by Di- 
ſcent. 6 Ibid. 


Dittontinuante. 


1. A Diſcontinuance is peremptory, 
in an Appeal of Murder. G1 
2. Tis a Diſcontinuance in an Ap- 
peal of Murder, for the Defen- 
dant to appear by Attorney, or 
for the Appellant, where by Law 
he ought to appear in Perſon. bid. 
3. The Record of an Appeal of Mur- 
der not put in to be tried at the 


Aſſizes, tis neither a Nonſuit nor 


a Diſcontinuance. "#54 
4. Tenant in Tail levies a Fine to 
the Uſe of B. for Lite with War- 


A Table of the Principal Matters. 


ranty; then another Fine to the 
Uſe of A. and his Heirs with 


— 0 


— 


Warranty; the Tail is diſconti- 
nued for Life only. 
5. After a former Action brought, 
a Diſcontinuance is neceſſary be- 
fore the bringing a new Action 
for the ſame Matter. Did. 
6. A Diſcontinuance in Part is a 
Diſcontinuance of the Whole. 256 
7. A Demurrer in Bar to a Plea in 
Abatement is a Diſcontinuance. 


=” Did. 
8. Whether a Writ of Error may 
be diſcontinued. 271 


Error brought is no Diſcontinu- 
ance. = 278 
See Continuance. 


Otſpenſation. 


1. When the King preſents his 
Chaplain, a Diſpenſation is im- 
plied. — 137 


Dilleilin. 

1. A bare Entry, without an actual 

Expulſion, will not work a Diſ- 

ſeiſin. | 256 
| Diſtreſs, 


1. On Avowry for Rent, it is rot 


traverſable, whether A. was Bai- 


lift or not. -- 356 
2. Where a Beaſt diſtrained Da- 
mage- feaſant eſcapes, whether the 
Party afterwards may bring Treſ- 
pals. | 257 
See Leaſes. 


Diſtri⸗ 


Page 255 
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Diftribution. | 


1. The Statute of Diſtributions 
ſtands in the Place of a Will. 
. 2357, 258 

2. The Executor or Adminiſtrator 
of a Perſon intitled to a Diſtribu- 


tary Part, ſnall have that Diſtri- 


butary Part. 257, 258 


3. The Half-Blood is intitled under 


the Statute of Diſtributions. 258 
4. To what End the Year is al- 
| lowed by the Statute. Lid. 
5. Brothers Children in the Statute, 
who intended thereby. 259 
6. The Statute of Diſtributions, 
 Whence taken. Lid. 


Donative. 


1. A Preſentation cannot deſtroy a 
Donative. 259 


2. How Donatives were erected. 
8 Lid. 


Dower. 


1. Of what Caſtle a Woman ſhall 
not be endowed. 260 
2, Where the meſne Profits upon 
Stat. 17 Car. 2. are not recover- 
able by the Executoo. 305 

| See Leaſes. | 


E. 
Ejement. | 


1. J les not of twenty Acres of a- 


rable and Paſture, without 


ſhewing how much of each; and 


Cuaſe will not mend the Matter. 263 | 


2 


AT, able of the Principal Matters. 


. 
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2. Poſſeſſion of twenty Years a good 
Title in the Plaintift in Eje&ment, 
x 26 
3. The Landlord, if he deſires i 
may be joined a Defendant with 
the Tenant in Poſſeſſion, other- 
wiſe not. 264, 265 
4. Confeſſion of Leaſe, Entry, and 
Ouſter, when firſt ruled good in 
Ejectment. 264 


to compleat a Title in the Leſſor 
of the Plaintiff. Ibid. 


and for what; the Nature of the 
Action. 265 
7. A Scire facias is as neceſſary in 
an Ejectment, as in any other 
real AG,, Ibid. 
8. Who may, or may not falſify on 
a Judgment in Ejectment. Did. 
9. The Defendant, after a Recove- 
ry againſt him, muſt quit the Poſ- 
ſeſſion before he ſhall bring an E- 
jectment. | 
10. The Rule for Judgment againſt 
the Caſual Ejector, is in the 
Power of the Court, upon what 
Terms the Court thinks fit. Lid. 
11. Courſe at the Trial, if the De- 
fendant will. not appear and con- 
feſs Leaſe, Entry, and Ouſter. 

- Ibid. 
12. Coſts to be taxed for not con- 
feſſing Leaſe, Entry, and Ouſter 
upon the Rule. Ibid. 
13. The Plaintiff in Eiectment is 


if he releaſes, he is guilty of a 
Contempt. 267 
14. The Plaintiff or Leſſee ought 
to be a real Perſon, &c. lid. 


the Judgment gud _—_ 
Se: ore 


5. Actual Entry may be neceſſary | 


6. Ejectment was at Common Law, 


but a Truſtee for the Leſſor; and 


15. In Ejectment, Error will lie of | 
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fore any Writ of Enquiry execu- 
ted. Page 270 
16. Ejectment maintainable upon an 
Eſtoppel which runs with the 
Lands. Ds "203 
17. Venue in Ejectment to come 
from the Place where the Lands 


lie. | 404 | 


Elegit, 


1. The Effe& and Benefit of that 
Writ executed, 318 


2. The Sheriff may maintain Debt 


for his Fees for executing it. Bid. 


Emblements. 


1. Where, if the Leſſor determines 
his Will, the Leſſee ſhall have 
the Emblements. 414 


Entry. 


1. Where a Man's Entry is lawful, 
and he obtains a Judgment, he 
may enter without a Writ. 199, 
| | 200 
2. A bare Entry, without an actual 
Expulſion, will not work a Diſ- 
ſeiſin. „ 
3. Where a Conuſec of a Statute ex- 
tends Lands, he ought to enter, 


and continue the Poſſeſſion. 263 | 


4. Actual Entry not neceſſary in E- 
jectment, except in ſome Caſe to 
compleat the Title of the Leflor 
of the Plaintiff, _ 264. 
5. An Inquiſition of forcible Entry 
_ ought to alledge an Expulſion, as 
well as an Entry. 267 


Ses Forcible Entry. 


1 
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Erroz. 


1. At what Time a Writ of Error 
ought to be allowed. Page 185 
2. Whether a Writ of Error pre- 
vents an Action of Debt being 
brought on the Judgment. 196 

3. Error of a Judgment in G B. di- 
rected to Herbert, of a Judgment 
coram vobis, the Record was Pla- 
cita coram B. after Iſſue, an En- 
try of B. s Death, and a Succedit 
of Herbert, this Writ was quaſhed. 

| | 268 

4. Where a Plaintiff in Error ſhall 
put in Bail, or not, upon a Judg- 
ment upon a Bond conditioned for 
Payment of Money, upon Stat. 

3 Face c. . — Ibid. 
5. How the Parties in Error are to 


come into Court upon the Remo- 


val of the Record. 269, 278 
6. Errors, when to be afligned. 269 
7- Tis Error, not to ask the Pri- 
ſoner, What he has to ſay, Cc. 

before the giving Judgment of At- 

tainder. Lid. 
8. If Want of Warrant of Attorney, 

or of Admiſſion of Guardian, be 

aſſigned for Error, a Certiorari 
muſt be prayed to certify ſuch 

Want. Did. 
9. In Quare Impedit upon an Eſ- 

ſoign caſt for the Defendant, 

there ought to be an 1dem dies 

datus to the Plaintiff. 270 
10. Error will lie of a Judgment i1 

Ejectment quod recuperet, before 

any Writ of Enquiry executed. 

Ibid. 

11. Where the Defendant below 
would alledge a Fact contrary to 
the Suggeſtion of the ire facias, 


after the Year, and not in any of 
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the Proceedings, he muſt be re- 

| lieved by Audita Querela, and 
not by Error. Page 271 
12. Where Leave was denied to the 
Party to quaſh his own Writ of 
Error to reverſe a Fine. Did. 
13. Writs of Error may be diſcon- 
tinued. Ibid. 
14. Whether Execution may be 
ſued out pending a Writ of Er- 
ror, and in what Caſes. bid. 
15. Where a Writ of Error is no 
Superſedeas to an Execution, 
. | Tbid. 

16. Where improper Latin was 
held not Error. 


Petition neceſſaay. id. 
18. Where the Defendant had Mat- 
ter he might have pleaded to 
Sci. fac. and loſes that Benefit by 


Execution awarded on ci. fac. 


returned, he is concluded; other- 
wiſe where the Award is upon 
two Nigils. Ibid. 
19. Whether the Record muſt be 
tranſcribed before a Si. fac. for 
Execution iſſue. Ibid. 
20. Whether Judgment may be re- 
verſed in Part, or not. 
21. Aſter Abatement of a Writ of 
Error, how the Defendant is to 
come at Execution. Did. 
22. Tis irregular if the Original be 
returned by a Perſon not Sheriff, 
but muſt be complained of in the 
Term the Writ comes in. 274 


23. Where the Defendant appears, 


and does not challenge the Ori- 
ginal, he admits it. 


24. The beſt Way to bring Error 

upon a Judgment at the Seſſions. 

FVV Ibid. 

25. If on Want of an Original aſ- 

ſigned for Error, the Plaintiff ſues 
4 | 


2972 
17. On Error againſt the King, no 


273 | 


Ibid. 


— — 


not a Certiorari, what is next to 
be done. INE Page 274 
26. Where the Defendant in Error 
may alledge Diminution; and 
what he may ſuggeſt thereon. 
2 

27. Whether the Court, ex cle 
can award a Certiorari, to certi- 
fy an Original. 275, 276 
28. The Return upon a Certiorari 
of Matter impertinent, or contra- 
ry to the Record, ſhall not make 
an Error. = 276 
29. Three Appellees in an Appeal of 
Murder, may join in Error, tho' 
the Attainder of one is not the 
Attainder of the Reſt, 277 
30. The Plaintiff's lying till aftcr 
Error brought, is no Diſcontinu- 
ance. OD 278 
31. Errors in Fact in the King's 
Bench, muſt be redreſſed there, 
and not in the Houſe of Lords, 
and for what Reaſon. Ibid. 


32. Though a Writ of Error be a 


Superſedeas, yet after Execution 
begun, the Sheriff on H. fa. may 
proceed, and ſell the Goods. 304 
33- Whether an Executor can bring 
a Writ of Error, to reverſe an 


Attainder of 'Treaſon. Lid. 


34. Where Judgment againſt two 
Executors, they ought to join in 3 
313 

35. On Error in B. R. to reverſe 
a Fine, the Record is not remo- 
ved till Judgment of Reverſal. 

| „„ 
36. A Man ſhall never aſſign that 
for Error, which he might plead 


Error. 


in Abatement. 358 


37. Where there ſhall be Error, it 
the Judgment be againſt an In- 
fant; otherwiſe if Judgment be 

35%, 352 


for him, 
| 38. 


= 


75 


at. Mo "4 


— 


38. It is Error if an Infant appear 


by Attorney. Page 360 


39. Error from Ireland, where and 
how the Execution ought to be 


a warded. 372 
40. When Judgment firſt given for 
the Plaintiff, is reverſed in Error, 
ivhether a new Judgment be ne- 
gheſſarꝛ. | 403 
41. Tis Error to teſte the Diſtrin- 
as a Day after the Return of the 
entre. 424, 425 
See: Abatement, Amendment, Co- 
'yhold Eſtates, and Courts. 


Eſcape. 


1. Whether an Eſcape of a 'Traitor 
from an irregular Commitment, 
be High Treaſon. 145 

2. Where an Action of Debt lies 
upon a Judgment, notwithſtanding 
an Eſcape. Ons 279 

3. Where on an Eſcape the Sheriff, 
or Plaintiff, &c. may retake the 
Debtor, and where not. id. 

4. On a negligent Eſcape for High 
Treaſon, the Commitment is to 
be alledged in the Indictment. 280 

5. Where entring Plaint, Gc. in 
London, puts the Defendant in 
actual Cuſtody of the Sheriffs. 

. Did. 

6. Count of Eſcape after Judgment, 
Evidence of Eſcape before Judg- 

ment, whether it maintains the 
Declaration. 5 aG8 

See Commitment. 


Eſcrow. 


1. Where a Deed is delivered as an 
Eſcrow, the Nature and Effect, 


and Manner of pleading of it. 


213 


alle of the Principal Matters. 


_ Effate, 


1. The Word Eſtate is Genus ge- 
neraliſſimum, by All Real and 
Perſonal Eftate, Rents will paſs 
in a Deviſe. 

2. Diviſion and Diſtinction between 
Real and Perſonal Eſtates. 281 

3. Eſtatè generally implies a Fee- 
ſimple. 282 


Eſtate at Will, 


I. Where a Termor grants the 
Lands generally, the Grantee is 
but Tenant at Will. 332 

2. Where, if Leſſor determines his 
Will, the Leſſee ſhall have the 


Emblements. 414 


3. When, by whom, and upon what 
Terms determinable. 415, 416 
4. Whether the Death of one of the 
Parties determines the Will. 417 
5. He that hath an Office at the Will 
of the King, hath it not at the 
Will of both Parties. 420 


Cſtate koꝛ Years, 


1. A Term, how far it may be li- 
mited over, without the Danger 
of a Perpetuity. 229 
2. An Eſtate for Vears is not a good 
Foundation for a Remainder to 


work upon and drown, but an 


Eſtate for Life is. 228 

3. If Leſſee for Years be made Te- 
nant to the Præcipe, by Leaſe of 

a Freehold to ſuffer a common 
Recovery, the Term is not mer- 
8 254 
4. Where an Executor has a Term 
of leſs Value than the Rent, what 
he is to plead. 306 

8 | 5. Where 


Page 281, 282 
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5. Where a Termor grants the 
Lands generally, the Grantee is 
but Tenant at Will. Page 332 

6. Tenant for 100 Years grants, Ge. 

 habend' for 40 Years after his 


Death, this is a good Leaſe. 414 


7. A Demiſe for a Year, and ſo from 
Year to Year. Cuid operatur. 
mia. 

8. Power to make Leaſes, how to 
be conſtrued. 


long as both Parties pleaſe. Cuid 
ope ratur. 415, 416 
10. What executory Parol Leaſes 
not void by the Statute of Frauds, 
and why. 418 


Eſtates fo? Life. 


1. To be determined by Preſumption 
of Death of Ceſiuy que vie, upon 


Stat. 19 Car. 2. 196 
2. Where an Eſtate for Life ſhall 
be drowned in the Remainder in 
Tail. = 228 

3. An expreſs Eſtate for Life cannot 
be inlarged by Implication. 234 
4. Whether an Eſtate can be grant- 
ed by Deed for a Life, not na- 
ming Ceſtuy que vie. 412, 413 

5. No Action lies upon Covenants 
in Law, after the Death of Cxſtuy 
que vie. 


Eſtoppel. 


1. Where the Party is eſtopped in 
pleading to ſay, There is no ſuch 
Deed. 1 198, 199 

2. An Eſtoppel in pleading does 


not bind the Jury, unleſs it works 


upon the Intereſt of the Lands ; 
in that Caſe 


2 


412. 


it runs with the 
. ; "£5 


414, 415 | 
9. A Leaſe from Year to Year, ſo 


j 


| 


Lands, and will maintain an E- 
jectment. Page 182 
3. Whether a Corporation can be 
eſtopped by their Return to a 
Mandamus. 447, 448, Cc. 


Evidence. 


1. Where the Oath of the Defen- 
dant's Wife, made at a former 
Day, was read as Evidence. 

2. Evidence proper in an Action for 
diverting a Water-Courſe ; 912. 

that 77 7s an ancient Mill, &c. 
3. In an Action againſt an Indorior 
of a Bill of Exchange, it is not 
neceſſary to prove the Drawer's 
Mes Eo: 118 
4. Goldſmiths Notes are Evidence 
of the Receipt of the Money, 
and why. 

5. Conviction, whether good Evi- 
dence, or not. O. "mos 
6. Neceſſity a ſtrong Reaſon for ao 
mitting Evidence, otherwiſe not 
admiſſible. | | Did. 
7. In an Action of the Caſe in the MR 
Nature of a Writ of Conſpiracy, i 
expreſs Malice ought to be pro- 
ved in the Defendant; and, 150 


8. Circumſtances of Evidence may 


ſhew a Chain of Malice. 151 
9. In Treſpaſs, Evidence of Value 
of the Damages muſt be given. 


194 

10. Where one of the Witneſſes de- 
nied the Atteſtation to a Deed to 
be his Hand-writing. Tlid. 
11. A Demurrer to Evidence admits 
the Truth of the Fact, but denies 
its Effects in Law. „ 800 
12. In Debt for Rent, upon Nih/ 
debet the Statute of Limitations 
| N may 


120 
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may be given in Evidence. _ 
| 2 

13. A Recovery againſt a Stranger 
of a Duty preſcribed for, good 
Evidence, unleſs Covin or Collu- 
ſion in the firſt Action. 284 
14. Where on Iſſue on Non aſſump- 
ſit infra ſex annos, c. you need 
not ſhew the Original. Did. 
15. The Copies of Affidavits, where 
good Evidence on an Indictment 
of Perjury, without the Commiſ- 
ſioner who adminiſtred the Oath. 

: 285 

16. Where a Sentence in the Spiri- 
tual Court is concluſive againſt 
all Matters precedent of Spiritual 
Cognizance, and good Evidence 
in the Temporal Courts. hid. 
17. Whether Attachment of the 
Debt in London, or Attachment 
and Condemnation before the 
Writ purchaſed, are good Evi- 


dence in Aſſumpſit to defeat the 


Action. | 285, 325 
18. A Mayhem is good Evidence 
of Wounding, in an Action of 
Aſſault, Battery, and 
N 286 
19. The immediate Saying of the 
Party injured upon the Hurt re- 
ceived, given in Evidence. ©. 
e — nl 
20. A Copy of a Copy is not Evi- 
dence ; but the Act of the Court 


at Doctors Commons is an Origi- 


nal, and not a Copy. 286, 289 
21. Evidence admitted to baſtardize 


a Man after his Death. 287 


22. The Copy of a Conviction be- 
fore the Commiſſioners of Exciſe, 
good Evidence. 288 

23. Upon Conviction before Com- 

miſſioners of Exciſe, the Party 


| 


— 


is not at Liberty, on an Action 
brought, to falſify the Fact on 


which they grounded their Judg- 
ment, if within their Power. 
Page 288 

24. Count of Eſcape after Judg- 
ment, Evidence of Eſcape before 
Judgment, whether it maintains 
the Declaration. Ibid. 
25. In all Caſes where the Original 
is Evidence, the Copy is Evi- 
dence. The Book of a Town- 
Clerk. 289, 293 
(See the Difference, 293) 


26. A Town Clerk's Book, in which 
many Perſons made Entries, re- 


| jected as Evidence. 289 


27. Whether a Hiſtory may be Evi- 


dence, and of what. 290 
28. On Indel' Aſump' for Money 
| lent, Money received to the Plain- 
tiff's Uſe, & inſimul computaſſet, 
the Defendant's Letter promiſing 
ſhortly to pay the Plaintiff 3 /, 
which he owed him, not ſuffici- 
ent Evidence. Ibid. 
29. Where the Hand of a dead Wit- 
neſs was proved, though there 
was a living Witneſs preſent in 
Court. | 291 


| 30. Bill of Lading, where good E- 


vidence, and againſt whom. 1b/d. 


31. A Bill delivered of Work done, 


is an Original, and not a Copy ; 
and accepting it, objecting to ſome 
Particulars, admits the Reſt to be 
true. | 292 


32. Evidence of Hand-writing not 


to be given by a Witneſs who ne- 
ver ſaw the Party write. 293 
33- A Copy of Fine or Recovery 


good Evidence, being ſworn to 


be a true Copy, and examined. 
| Thid. 
9Q 34. The 
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WP Table of the Principal Matters. 


34- The Execution of an antient 
Decd need not be proved by Wit- 
neſſes. ; Page 293 


35. Whether the Statute of Limita- | 


tions be given in Evidence in 
Von Aſfumpſit. 294 

36. Where the Examination of a 
Perſon dead was not allowed E- 
vidence in an Information, c. 


37. What is Evidence of making a 
: Label. | 295 
38. Witneſs not to read a Paper, 
ſwearing, c. unleſs to Words 
which he wrote immediately. 295, 

| | | | "96 
39. Printed Proclamations, (5c. may 
be given in Evidence without 
comparing with the Record. 296 
40. In Trover, Property, Demand 
and Refuſal to be proved. Lid. 
41. Evidence of a Proteſt, a Nota- 
ry's Atteſtation. bid. 
42. A Recovery of a Debt not to 
be proved without the Record. 
I 297 

43. A Shop-Book good Evidence, 
proving the Hand, and the Perſon 
dead who wrote it, Gc. and no 
Proof neceſſary of Delivery, Gc. 


298, 300 


44- Where the Ordinary's Regiſter 
of a Will, charging Lands, and 
former Payments good Evidence. 
| | 298 
45- A Wife's Declaration in her 

Labour no Evidence in an Action 
of Treſpaſs for getting her with 

Child. Lid. 

46. A Goldſmith's Note given at the 
Time of the Contract is prima 

facie Evidence that it was recei- 
ved in Payment. 
47. On a Plea of Razure, only Ra- 
zure Evidence. id. 

I 


299 


Lid. 


| 


* — 


48. In Debt for Rent, on levied b 
Diſtreſs, &c. pleaded, a Releaſe 


4 
> 


or Payment good Evidence.Page 
LS | 2 

49. Whether a Record good Eri 
dence to prove a Man has not ta- 
ken the Oath, 60. Bid. 
5o. If a Judge allows improper E. . 
vidence, the Remedy is a Bill f 
Exceptions. | 1bid. 
51. The beſt Evidence ought to be - 


given the Nature of. the Thing A 


will bear. 300 
52. It 1s proper to give in Evidence 
the uſual Courſe of Dealing. 16:7. 
53. Where the Party injured ſhall 
be admitted an Evidence to prove 
a Cheat. 300, 301 
54- A Counterpart of an antient 
Deed admitted as Evidence ; how 
in Special Verdict. 301 
55. The Court above will not allow 
a Bill of Exceptions, which were 
not taken at the Trial. Lid. 
56. In Treaſon, Evidence may be 
given of a treaſonable Conſpiracy 
at any Time before or after, Cc. 
301, 302 
57. Evidence of Fraud. 327 ü 
58, Where the Conſideration ſhall 
be proved, or not, after a Judg- 
„ 327,328 
59. Where the Minutes of a Record 
of a Trial at which a Perjury 
was ſuppoſed to be committed, 
are not Evidence upon an Indict- 
ment for Perjury. 347 
60. A Sign is an Evidence of an Inn. 
Ts 1 366 
61. Where a Man may give Matter 
in Evidence upon the General 
Iſſue, which he might have plead- 
ed ſpecially. 395 


62. Jury may give a Verdict upon 
40+ | 
63. What 


their own Knowledge. 
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A Table of the Pri neipal Matters. 


„ 


1 


63. What ſufficient Evidence by 


whom a Mandamus was return- 
s | Page 443 
64. Evidence proper for the Defen- 
dant on an Action brought on a 
Promiſe of Marriage? 456 


Exchequer-Chamber. | 


1. Error there from the King's 
Bench, which Court ſhall enter 
the Judgment, and in what Caſes? 

. 402 

Execution. 

1. Where an Execution may be ſued 


out pending a Writ of Error? 
| 271 


2. Aſter Abatement of a Writ of 


Error, how to come at Execu- 
tion. | 273 
3. In Execution againſt one Copart- 
ner, the Sheriff muſt ſeize the 
W hole. -, 246 


4. Priority of Execution, whether 


by the Delivery of the Writ firſt 
to Sheriff. . 


J. The Writ firſt executed ſhall 
ſtand, and the Party driven to | 


his Remedy againſt the Sheriff. 

| : 303 

6. Error brought after Execution 
begun ſhall not hinder it, but 
the Sheriff on Fi. fa. ſhall pro- 
ceed to ſell the Goods. 304 
7. Execution of an Elegit, when 
compleat and perfect, and its Ef- 
fect. | 318 
8. A Judgment here upon Error 
from Ireland, cannot be execu- 
ted here for Coſts. - 974 
9, Execution ought to be awarded 
of the entire Judgment, and not 
by Piece-meal. Ibid. 


d. | 


10. Where an Execution ſhall pre- 


vail againſt a fraudulent Sale, or 
not ? Page 398 
11. Execution of a Judgment of the 
Pillory, by whom done, and how 


awarded ? 399 


12. Execution not to be awarded 
upon an Outlawry of Felony, 
without bringing the Felon to the 
1 4 Lid. 

Sce Erroz2, Sheriffs. 


Executozs. 


1. Executor of his own Wrong, 
who ſhall be adjudged ſuch. 44 
2. Whether an Apprentice is to go 
to Executors, or not? 67, 68 


3. Where not liable to find ſpecial 


Bail. 87, 308 

4. How far the Husband has a 
Power or Intereſt in the Eſtate 
which the Wife has as Executrix. 

45 | 105 
5. Where he brings Debt on an 
_ Eſcape on his former Recovery, 
whether he ſhall ſue as Executor, 
or in his own Right. 196 

6. A Right of Action, or Choſe in 
Action will go to Executors. 256 
7. Whether a deſperate Debt be Aſ- 
ſets 2 | 297 

8. Whether an Executor can bring 
a Writ of Error to reverſe an At- 
tainder of Treaſon. 304 
9. In Debt, fully adminiſtred ad- 
mits the Debt; otherwiſe in Caſe. 

8 | Tbid. 
10. What fit to be proved by the 


Executor on the Plea fully admi- 


niſtred. id. 
11. Executor of Tenant in Dower 
cannot maintain a &i. fa. upon 
the Recognizance to pay the meſne 


Profits upon Sat. 17 Car. 2. for 


Want 
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NF able of the Principal Matters. 


Want of a Judgment for the Da- 
mages. Page 305 
12. Where an Executor is named, 


the Ordinary cannot grant Admi- 
niſtration to another, except in 


Caſe of abſolute Neceſlity, as 
Non ſane Memory. 305 
13- Bankruptcy is not a material 
Diſability in an Executor. Lid. 
14. In Caſe, on Plene adminiſtra- 
git, the Plaintiff muſt prove the 
Debt, or he ſhall recover but a 
Penny Damages. 1 
15. What Debts to the Teſtator to 
be counted Aﬀets? 
16. What Disburſements for Fune- 
ral, &c. allowable, &c. id. 
17. Where a Statute may be paid 
before a Judgment. bid. 
18. Whether an Executor may be 
charged in Pleading as Admini- 
ſtrator, or ice verſa? 307 
19. How an Executor ſhall be char- 
ged who has a Term of leſs Va- 
lue than the Rent? 306 
20. Whether they may have Caſe 
for a falſe Return of i. fa. in 
the Teſtator's Life-time, or for 
an Eſcape? 
21. Whether Executors are to be 
held to ſpecial Bail? 
22. Executor not liable to Funeral 
Expences unleſs he contracts for 
them. | 309 
23. Debt upon a Bond, and Rent 
(whether upon a Parol, or Leaſe 
by Deed,) of equal Degree. 1619. 
24. The Ordinary cannot refuſe the 


Executor for his Poverty, nor 


put 'Terms upon him. 310 


25. Chancery will in ſome Caſes 

injoin an Executor not to inter- 

meddle. 

26. He muſt 
2 


IBid. 
plead all his Judg- 


2 


Lid. 


87 


335. Where Judgment againſt an 


ments, or he loſes his Right of 
preferring them. Page 3 10 
27. Pleading one falſe or fraudulent 
Judgment, ſaddles him with the 
whole Debt. . 


| . 
28. Whether the Debt be releaſed or 


extinguiſhed where the Obligee 
makes the Obligor his Executor? 

: 311, ZI 

29. How the Rights of Executors 
and Adminiſtrators differ? 312 
30. Executor of Executor is Exe- 
cutor to the firſt Teſtator. 161d, 
31. Debt againſt two Executors, 
and only one appears, Judgment 
how to be given? 313 
32. Whether, and in what Caſcs to 
pay Coſts, or not? Ibid. 
33. May maintain an Action upon 
a Judgment obtained by the Te- 
ſtator, ſuggeſting a Deovaftavir 
in his Life-time. 314 
34. May ſue Sci. fa. to aſſeſs Da- 
mages and for final Judgment, 
on a Judgment obtained by his 
Tieſtator, and againſt an Execu- 
tor, by 8@ 9W.3. c. 11. 314, 
315 
Ex- 
ecutor to be, as if compleat in 
his Teſtator's Life-time. 315 
36. Where Payment of a Statute be- 
fore a Judgment is a Depaſtacii. 
37. Where an Infant Executor may 
ſue by Attorney, or not? 3585 
38. If an Executor makes a new 
Promiſe he loſes the Benefit of the 
Statute of Limitations. 427 


Eremplification. 


1. Of Letters Patent under the Great 


Seal, pleadable. 421 
- Extingulſh⸗ 


BY" of the Principal Matters. 


— 


— 


Extinguiſhment. 


1. Of Extinguiſhment of Debts by 
making Obligor Executor, Gc. 
= Page 312 


Ertoztiaon. 


1. The Information or Indi&tment | 


for it ought to lay and aſcertain 


a particular Offence. 363 
F. 
Fairs and Parkets. 
1. Here the Right to the 


Fair or Market need 

not be ſhewn in Pleading? 316 
2. Clerk of the Market, his Duty 
and Power of Weights and Mea- 
ſures, Fines and Amerciaments. 


Lid. 


Falſe Impꝛilonment. 


1. An Arreſt made after the Writ is 


: 1 returnable, is Falſe Impriſon- 

4 ment. 70 
Farmer. 

I 1. A Farmer not within the Sta- 

4 tutes of Bankrupts. „ 


1. What Fees due to the Sheriff on 
ö a Ca. Sa. Stat. 28 BY. 317 
2. Whether a Fee may be due for 
Baptizing? | bid. 


an Elegit? Page 318 


Felons Goods. 


Felony, 


1. In marrying a Woman by her 
own Conſent, it there was a Ta- 


king by Force; and, 319 
2. What ſhall be conſtrued a Force? 
319, 320 


3. Execution to be awarded upon 
an Outlawry of Felony, without 
bringing the Offender to the Bar. 


Fines and Amerciaments. 


not conditional. 320 
2. A Fine for not Repairing the 
Highway is to go towards the 
Repair, by Statute. Lid. 
3. Fine for not Repairing a High- 
way, upon Guilty pleaded, mo- 
derated by Certificate of Juſtices, 
that the Way was ſufficiently re- 


4. A Defendant for a Miſdemeanor 
may ſubmit to a Fine, tho abſent, 
if he has a Clerk in Court that 
will undertake, Gc. 400 

5. Fine for Breach of a By-Law in 
London, well and lawtul. 431 


Fines of Lands, 


1. Conuſee in a Fine renders back 
to the Conuſor, this is a new 
gR 


3. Whether Fees due for executing 


1. What Sale a Felon may make of 
his Goods before Conviction. 3 18, 


319 


399 
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1. A Fine ought to be abſolute, and 


paired. 339 


Purchaſe, 
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A Table of the Principal Matters. 


1. 


Purchaſe, and may alter the Di- 


—— 


| Force, the Juſtices of the County 


- ſcent. Page 253, 254 | ſhall. Page 407 
2. A Copy of a Fine or Recovery See Entry. | 
allowed for Evidence, being | JR 
ſworn to be a true Copy, and | Fozeign Attachment. 
examined. 293 | | 


3- How Fines operate. to the Uſes 
of Deeds. 321 
4. Upon what Writs Fines may be 
levied, and how? 2722: 
5. On Error in B. R. to reverſe a 
Fine levied in C. B. the Record 
is not removed, but a 'Tranſcript, 
until it be judg'd erroneous. Lid. 
See Diſcent, Uſes. 


Fiſhery. 


1. There are three Sorts of Fiſhe- 


ries, ſeparate, free, and common. 

| 322,323 

2. What Title, Action, or Plea 
proper in the ſeveral Caſes of 
Fiſheries. | 
3. The Subject hath a Right to fiſh 
in the Sea and all navigable Ri- 
Vers. | 323 


Foxcible Entry. 


1. Upon an Inquiſition finding the 
Force, Juſtices of Peace ought 


immediately to reſtore the Poſſeſ- 


ſion. 4 | 324 
2. If the Party traverſes the Force, 
it ſuperſedes the Awarding of 
Execution. ; Lid. 
3. An Inquiſition of Forcible Entry 
ought to alledge an Expulſion as 
well as an Entry. 267 
4. Whether there ſhall be Reſtitu- 


tion upon a Traverſe of a Forci- 


ble Entry, or not? 402 

5. Where all the Juſtices in a Cor- 

poration, will not inquire of a 
33 


322, 323 


1. An Attachment, while it pends, is 


no Evidence of Alteration of Pro- 
perty, for that is not till Con- 
demnation. | | 


325 
2. The Cuſtom is reaſonable. 'The 
Nature of it. 429, 430 


3. It muſt be ſpecially ſhewn in 
Pleading. 434 
See London, 


Fozeſtalling. 


1. Buying Victual in a Market to 


ſell again, where not Foreſtalling? 
325 


Foꝛgery. 


Forgery, Deeds ſhall be kept in 


why e 213 
2. What Exceptions to Words in 
the Indictment will not hold. 326 


e forged, ill. 345 


4. Indictment for Forgery or other 


heinous Offences, not quaſhed on 
Motion. Lid. 


Franchiſe. 


Franchiſe ? 339 


Frauds and Perjuries. 
1. Parol Promiſe to pay ſo much on 


| Day of Marriage, which did not 
1 happen 


1, Where there is a Suſpicion of 


Court, and not cancelled, and 


3. Indictment, forged or canſed to 


1. Who can claim a Priſon as a 
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happen within the Year; whe- 
ther within the Statute 2 
326, 327 


2. What Kinds of Frauds are in- 


dictable as Cheats, or not? 355 
Fraudulent Sale oꝛ Moꝛtgage. 


1. Evidence of Fraud. 327 
2. Sale good, againſt whom, or 
not ? . 
z. Difference of a Creditor who 
has Judgment by Confeſſion, or 
upon a Point tried. 398 
4. Where a Mortgage ſhall not be 
deemed fraudulent againſt a Bond 


fide Purchaſer? 477 


G. 
Gaming, 


N Aſſumpfit lies not 
1 for a Wager generally, but lies 
againſt him that held the Wager, 
if the Money be ſtaked down. 

| | 328 

2. Where Bonds or Notes for Mo- 
ney won at Gaming are given to 
an innocent Perſon who has no 
Notice, they are good, otherwiſe 
not. 328, 329 


3, Where a Man loſt ſeveral Sums 


to ſeveral Perſons, upon Tick, 
amounting to more than was re- 
ſtrained, whether good or not? 


32 


4. Special Agreement to play, and 
mutual Promiſes to pay, yet An- 
debitatus Aſſumpfiz will not lie. 
TINS 1 Bid. 

5. Special Action on the Caſe, 


Page 


| 


whether it will lie for Money won 
at Plays Page 330 
See Pleadings. 


Saol. Saoler. 


1. To what Purpoſe taken Notice 
of in the Law. 145 
2. Gaoler, when to anſwer for E- 
ſcapes, and how? 279, 280 
3. The Sheriff is to anſwer for him 
civilly, but not criminally. 280 
4. Who can claim a Priſon as a 
Franchiſe 2 330 
5. Gatehouſe at Weſtminſter. id. 
6. Whether New-Priſon be a legal 
Gaol? Y. 1 406 


Gaveltzind. 


1. All Lands in England were ge- 
nerally Gavel-kind before the 
Conqueſt, and ſome Time after; 
and why altered. 124, 125 

2. The Common Law takes Notice 
of the Cuſtom of Gave/king. 125 


Good Behaviour. 


1. Contemptuous Carriage to a Ma- 
giſtrate, is a Breach of Good Be- 
haviour. {= "on 
2. Binding to Good Behaviour, the 
Nature of it. Ibid. 
3. Who liable to be bound to the 
Good Behaviour, or not? 406 


G2ants. 


1. Where in a Grant the Habendum 
is repugnant to the Premiſſes, it 
is Void. 


337332 
hy 2. If 


n 


2. If a Termor grants the Lands 


generally, the Grantee is but Te- 


nant at Will. Page 332 
3. Trees in Boxes do not paſs by 
the Grant of the Garden. bid. 
4. Grants of Infants and Perſons 
Non compos mentis are parallel in 
Law and Reaſon. 357 
5. Exception of Part which would 
otherwiſe have paſſed, may be 
good, and may be qualified; and 
how e l 


Gant of the King. 


1. If the King grants Land in the 
Plantations with legiſlative Power, 
and the Grantee grants the Land 
to another, the Legiſlative Power 


does not pals. 332 
2. Where the King is deccived in 


his Grant, it is void. 420 
See Eſtate. 
Guardians. 

1. The Reaſon of Guardianſnip. 

| 333 

Gueſt. 


1. What Reſidence and Contract in 
an Inn makes a Gueſt, or not ? 
| | 366 


H. 
' Habeas Coppus. 


1. Perſon who has committed 


a capital Crime by Mar- 


tial Law, may be ſent out of the 


I 


A Table of the Principal Matters. 


— — 


Realm to be tried, notwithſtand. 
ing the Habeas Corpus Act. Page 
5 n 3332334 
2. Perſons committed in B. N. by 
Chief Juſtice's Warrant, are no- 
to be brought up by Rule, but 
by Habeas Curpus. 334 
3. Of Removing by Habeas Corpus 
from one Court and Priſon to an- 
other. Ibid. 
4- To whom the Habeas Corpus 
ought to be directed. Ibid. 
5. How the Habeas Corpus ought 
to be returned. 334, 335 
6. Habeas Corpus not allowed; to 
elude the Proceſs of the Admiral- 
„ 8 | 335 
7. On removing a Cauſe by Habeas 
Corpus the Record is not remo- 
ved, and the Plaintiff muſt begin 
de 1000. bid. 
8. Habeas Corpus ſuſpends the 
Power of the Court below. IId. 
9. Return to Habeas Corpus al- 
lowed to be amended, that the 
Party might not loſe her Action. 
| 429 


heir and Anceſtoꝛ. 


1. Of the Gavelkind Deſcent. 124 
2. Of the Right of Repreſentation, 
by Zezifh, Roman, and English 
Law. > 125 
3. Heir is damnified by his Ance- 
ſtor's Attainder, tho there be no 
Lands, becauſe of the Corruption 
of Blood. 304 
4. Where Two jointly and ſeve- 
rally bind them and their Heirs, 
in Action againſt the Heir of one, 
how the Judgment ought to be? 

| | 336 


5. Where 


Te 


— ee, 


22 * i —— A 
* . 
7 * * 2 | L 4 
* . 2 1 
AIT ADI O 
„ „ . <<. * —U— 2 - 22 et * ——æ——WS—ͤ —ũ eb — 


Where a Reverſion in Pee fallen 
into Poſſeſſion, is Aſſets in the 
| Hands of the Heir. Page 336, 
WS Ls 337 

See Aſſets. 

Þereditaments. 

15 Hereditament is a large Word, 
and in a Devife will carry a Fee. 


236 
Periot. 
1. A Heriot where ſeiſable. 337 


2. The Sorts of Heriots, and thcir 

Commencement. bid. 
Highways. 

1. Highways include Horſe-ways 

and Foot-ways, if common to all 

the Subjects. | 129 


2. A Fine for not repairing the High- 


way, is to go towards the Re- 
pair, by a Statute. 8 
3. Where, to an Indictment or Pre- 
ſentment, the Special Matter 
ought, or need not to be plead- 
ed, and not Non Cul. 338 
4. Perſons bound to repair by Pre- 
ſcription, need not make it better 
than uſual. - 339 
5. All the Subjects uſing a Naviga- 
ble River, have a Right to a 
Way on the Brink, &c. if ne- 
ceſlary. ER _ 
6. The Inhabitants of a whole 
County cannot change a Bridge or 
Highway from Place to Place, 
TE 
7. An Attachment may go againſt 
the Inhabitants of a whole Coun- 
ty for not repairing Highways. 


the Principal Matters. 


' Houle, 


1. Improvements by the Tenant, 
which of them are retfioveable 
by the Tenant, and when. Page 

«To : 65, 66 


Doule of Coꝛreklon. 


1. The Power of Juſtices as to Hou- 
ſes of Correction, as to their 
Number, atid Expence of Building, 
Oc. £52 9s 340, 341 

2. To be built and ſupported at the 
Expence of the whole County, 
and not of a Precinct, except in 


Corporations, Gc. 31 
I; 
Jamaica Laws. 


1. NX Hat Laws are in Force in 
| Jamaica, and whether 
thoſe of England. 341,342 


Jeokall. 
1. Whether contra Pacem be Sub- 
ſtance in Treſpaſs. 343 
2. Zeofails cured after Verdict, by 
16 & 17 Car. 2. bid. 


Imparlance. 


* An Imparlance admits the Juriſ- 


diction of the Court. 179, 180, 
| 243 
2. On Plea fo the Juriſdiction after 
an Imparlance, the Practice has 
been to award a Reſpondeas On- 
Her. 1 
98 | 3. Special 
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A Table of the Principal Matters. 
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3. Special Imparlances, when intro- 
duced. ; Page 343 
4. Where the Defendant has an Im- 


parlance, or not, on appearing to 
an Information. 364 
Indickments. 


1. An Indictment for not repairing 


a Bridge, muſt ſhew, how charge- 


able to the Repair. "+ 123 

2. An Indictment lies not for not 
repairing, 0c. unleſs the Bridge 

de in a Highway. 129 
3. Indictment for conſpiring to 
charge falſly, how to be framed. 
(53, 152 

4. Indictment lies for refuſing to 
take the Office of Conſtable. 152 
5. In an Indictment for a negligent 
Eſcape for High Treaſon, the 


Commitment ought to be alledged. 
| | 280 


6. On an Indictment for a Cheat, 
the Party injured may be a good 


Witneſs. Y 300, 301 
7. Indictment for forging a Bond 
ſays, falſo fabricavit, and calls 
it Ob/igatorium, yet good. 326 
$. Information in Nature of Con- 


ſpiracy, lies for enticing an Infant 


to leave his Father, &c. 333 
9. Indictment for erecting a Cottage, 
where faulty. 


| 344 
10. Indictment of B. R. and of Ola- 
345 


Baily, how diſpoſed of. 
11. Indictment in the Disjunctive, 
ill. E Ibid. 
12. Inditments for Forgery, and 
other heinous: Offences, and for 
the Highways, are never quaſhed 
on Motion. _ 
13. At what Time it is proper to 
move to quaſh an Indictment. 


Ibid. 


2 


».. T 


14. The Practice, as to removing | 


Indictments by Certiorari, before 
Stat. 5@ 6W.& M. and 9 . z. 
Page 345, 346 

15. The Defendant in an Indictment 
for a Miſdemeanour, way carry 
the Cauſe to Trial, when, and 
how. 346 
16. After a Recovery of Goods in 


a Civil Action, you may indict 


for Felony for the ſame Taking; 
but not ice verſa. Ibid. 
17. Matters of Subſtance ought to 
be expreſly alledged in Indict- 
ments and Informations. 347 
18. Where the Minutes of a Record 
of a Trial are not Evidence on 
an Indictment of Perjury. Did. 
19. Where there are two Indict- 
ments, which ſhall be tried firſt, 

1 Ibid, 


20. What Indictment and Plea-Roll 


vary, where the Defendant brings 
on the $a. Did. 
21. An Indictment ſetting forth the 
Tenor of a Libel, had zor inſtead 


of nor, Judgment was arreſted. 


3 347 70 352 
22. An Indictment for a Libel need 


not ſet forth the Tenor of it. 348 


23. An Indictment for Scolding, not 


quaſhed on Motion. 352 
24. Indictment where Goods and 
Chattels were rejected, as Surplu- 


ſage. 353 
25. Intendment to make good an In- 
dictment. Lid. 


26. Where a Title ought to be made 


in an Indictment. Ibid. 
27. For ſpeaking opprobrious Words 
of a Juſtice of Peace, whether an 
Indictment will lie, or not. 354 


28. What Kinds of Frauds are in- | 


dictable as Cheats, or not. 354: 


35) 


29. It 


2 


A Table of the Principal Matters. 
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29. It is no Cheat to get Money by 


a Lie. Page 355 
zo. The Time of a Crime, whether 


by Day or Night, where neceſſa- 
ry in an Indictment or Appeal, 


and why. _ 356 
31. Indictment for an Offence againſt 
a Statute, ought to ſnew the Of- 

fence to be within the Statute. 

05 


32. Indictment for a Libel, how to 


ſet it forth. 423 
33. Where a Man ſhall not juſtify 
on an Indictment, though he might 
in an Action brought, 422 


| Infants. Inkanty. 


1. When Adminiſtration granted u- 
rante minore tate, ſhall deter- 
mine at the Infant's Age of 17 
Years, and when otherwiſe. 43 

2. An Infants Suit by his nexz 

Friend, is ſubje& to the Direc- 
tion of the next Friend, and not 
of the Infant. * ES 


3. How: far favoured in Copyhold 


Tenures. 159 


4. Information in Nature of Con- 


ſpiracy lies for enticing him to 
leave his Father. 


333 
5. The Grants of Infants and Per- 


ſons Non compos mentis, are pa- 
rallel in Law and Reaſon, 27 . 


both void; yet, 


| |; 357 
6. An Infant cannot plead Non ef? 


fadtum to his Deec. Did. 
7. Where an Infant Executor may 
ſue by Attorney, or not. 358 
8, How an Infant ought to appear 
and defend. Thid. 
9. Where, if the Judgment be a- 
gainſt the Infant, there ſhall be 
Error; otherwiſe if for him. 359 


| 


10. Though an Infant be a Trader, 
he cannot bind himſelf by draw- 
ing a Bill of Exchange. Page 359 
11. An Infant cannot be a Bankrupt. 
| x 360 
12. An Infant cannot appear by At- 
torney ; if he doth, it is Error; 
Lid. 


E nkoꝛmations-. 


1. In what Caſes Informations ought 
to be allowed, and in what Ca- 
ſes not. 361 

2. Their Antiquity and Uſe. 161d. 
3. For a Riot in pulling down Fen- 
ces. Q. Whether it lies. 361 

| | 362 
4. For extorting Money, exceeding 
the ancient Rate, for Paſſage o- 
ver a River; it ought to mention 
ſome particular Perſon carried, 


from whom ſuch Price was taken. | 


3 63 

5. Information out of the —.— 
County, for buying and ſelling 
live Cattle, on Stat. Ed. 6. ill by 
Stat. 21 Zac. 1. 363, 364 
6. What Informations and popular 
Actions muſt be brought and pro- 
ſecuted in the proper County. 364 


7. Information lies where a Matter 


concerns publick Government, 
and no particular Perſon is ſo con- 
cerned in Intereſt, as to maintain 


an Action. Did. 
8. The Courſe of pleading to Infor- 
mations. Mia 


9. Information for Perjury denied, 
becauſe the Queſtion was not ſair. 


Ibid. 
10. Informations ought to lay a Fact 
done, or a Conſpiracy to do it. 


365, 366 


See Indickments. 
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A7. able of the Pronapal Matters. 


— —⅜ — 


1. His 5 c. deſcribed ; 
he is not within the Statutes of 
Bankrupts. Page 92, 93 

2. An Inn-keeper in London may 


feed an Horſe, Gc. though coun- | 


termanded b the Owner. 366 

. Who ſhall be 'deenied a Gueſt, 

and by what Contract. Bid. 

4. A Sign i is not eſſential to e 
/ 


Jnquett. Iingtſfiion, 


Ts Inquiſition quaſhed for Male- | 
167 | 


- Practice in the Coroner. 
2. In what Cafes a Writ of Enquiry 
of Damages ſhall be awarded, or 


3. The Omiſſion of Sur yto enquire 
of Damages, on a Nofiſuit in Re- 


plevin, may de ſupplied by a Writ 
of Enquiry. 192 
4.1 
Default. 


217 | 


5. Inquiſition of forcible Entry 


quathea, for not alledging an —4 


ſion. 


6. Error may be brought in Eeck. 
ment upon a Judgment quod re- 
cuperet, before any Writ of En- 


quiry executed. 270 


7. Upon an Inquiſition finding a er. 1 
Cible Entry, Reſtitution ought to | 


be immediately. 324 


8. An Inquiſition is traverſable of 


common Right. Bid. 
9. What preciſe Wording requiſite 
in the Caption, or not. 366, 367 
10. Inquiſitions for the King 
Forfeitures for High Treaſon are 
traverſable. 
I 


376 


Fi 


ueſt, where to be taken by | 


| Inſurance. 


1. If a Maſter of a Ship commit 
Barretry, the Inſurers are liable. 


2. A Miſtake in an Aſſurance recti- 
9 469 

3. A Voyage according to Uſage is 
no Deviation. Did. 
See Aﬀion ſur Aſſumpſit, 1. 


See Merchants, Trade. 
Intendment. 


1. There ſhall be an Intendment of 
any Thing reaſonable, to make 
good an Inditment. . 3 53 

2. A Writ againſt four ſhall be in- 

tended joint, till they are ſever'd 
Rh. the Declaration. 367 
. A Tort ſhall not be nitended, it 
" be ſhewn by pleading. 412 

4. A general Power to make Lea- 
ſes, ſhall not be intended to com- 
prehend Copyholds; for that 
were to deſtroy the Manor. 415 

5. On a Return to a Mandamns, 


ſent, ſhall be intended conſenting, 
Ge. 443, 444 


Guineas of 40 f. ſhall be intend- 
ed, ſince there are ſuch. 472 


Intereſt. 


Ye Upon a fi ingle Bill, Intereſt given 

in Damages, 194 
Joint. Tointenants, 

1. The Bankrupcy of one Toint- 


trader, ſhall not affect the Intereſt 
of his Companion. | 


Page 466 


the Bailiffs being ſaid to be pre- 


6. To make good a Declaration, 
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A Table of the Principal Matters. 
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2. Who may join in a Writ, though 
ſeverally aggrieved. Page 277 
3- In Execution againſt one Copart- 
ner, the Sherift muſt ſeize. the 
When... = 302 
4. Where two bind them and their 
Heirs jointly and ſeverally, on a 
Recovery againſt the Heir of one, 
how Judgment ought to be. 336 
5. An Indictment againſt two for 
Scolding, whether joint or ſeve- 
ral. „ 
6. Where the Court may compel 
the Plaintiff to join ſeveral Actions 
in one, or not. 367 
7. A Writ againſt four ſhall be in- 
tended joint, till they are ſevered 
by the Declaration, and one Non- 
pros will do for all. — 387 


8. The Words, equally to be dici- 


ded, in a Will, make a Tenancy 
in Common; not ſo in a Deed. 
| 368, 369 


9. Jointenants are favoured in Law, 


and why. | 369 


10. Where the Intent of the Parties | 


ſhall contribute to conſtrue a Sur- 
render, Gc. to make a Jointenan-| 
cy or a Tenancy in Common. 369, | 


| 370 
11. Deviſe to 4. and B. POO. 
be divided beteveen them during 
their Lives, and after the De- 
ceaſe of them two, to the Heirs 
of B. whether this be a Jointenan- 
cy, or in Common. 370, Ge. 
12. Bankers Partners charged with| 


the Prize of a Lottery Ticket, 


where Money was paid in upon 
their joint Credit. -_ © 4 
13. Several Members of a Corpo- 
ration amoved, (5c. cannot join | 
in one Writ of Mandamus. 438, 
441 


14. Church-wardens may join in a 
Writ of Mandamus ; the Conſe- 
quence. Page 442 


Ireland, 
1. Whether a Judgment in B. R. 


here upon Error from Ireland, 


can be executed here for Coſts. 

„„ | 372 

2. Jreland is beyond the Seas, with- 

in the Statute of Limitations. 4.26 
See Jriſh Fopfeitures, 


Jrith Foxfeitures, 


I. Whether the Judgment of the 
Truſtees of the Titles to Eſtates, 
upon the Act of Reſumption, be 
concluſive to the Proprictors. 372, 

| | c. 

2. Lands adjudged by the Truſtees 
to be forfeited, recovered in Eject- 
ment by the Proprietor. 393 


Tfſue General, 


I. Caſes where a Man is not bound 
to plead the General Iſſue, though 
he might have done ſo, and given 
the Special Matter in Evidence. 


| 395 
Judges. 


1. Judges are not anſwerable Ci- 
villy nor Criminally, for an Er- 
ror in a Matter within their Juriſ- 
diction. | * 

2. Upon Motion for a new Trial, a 


Judge ſince diſplaced may certify 


what his Opinion was. 397 
3. A Judge cannot give Judgment 
in his own Cauſe. 396 


9 T Judg⸗ 
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Table of the Principal Matters. 


Judgment. 


1. Judgment may be entered in the 
Vacation, as of the precedent 
Term. age 117 
2. Whether a Condition to ſave 
harmleſs from all Actions, extends 
to a judgment already obtained. 

a | 205, Oc. 


3. Where Judgment may be prayed 


by Default, and where not; and 


the Reaſon of the Diflerenge. 217 | 
4. Before Judgment of Attainder gi- 


ven, the Priſoner ought to be 


asked, What he bas to ſay? &c. 


269 


5. Whether a Judgment may be re- 
verſed in Part, or not. 273 
6. How Judgment ſtands when the 
Court equally divided. 278 
7. Where Debt lies upon a Judg- 
ment, notwithſtanding an Eſcape. 


279 | 


8. Where Judgment againſt an Ex- 
ecutor ſhall be the ſame in Sub- 


ſtance, as if compleated in his Te- 


ſtators Life-time. 315 
9. Where two bind themſelves and 
their Heirs jointly and ſeverally, 
on a Recovery againſt the Heir 
of one, how Judgment ought to 
TO [3 | 6 

10. Whether a Judgment Sky * 


B. R. upon Error from Ireland, 


can be executed here for Coſts. 


4 372 

11. A Judgment is not to be exe- 
cuted by Piece-meal. 372 
12. A Judge cannot give Judgment 
in his own Cauſe. 1 38 
13. Every Judgment muſt be com- 
pleat and formal. Did. 


14. A Judgment ſhall have Rela- 


tion to the firſt Day of Term, if 


4 : 


there be not a Memorandum to 
the contrary. Page 397 
15- Where Juogment was upon a 
Point tried, the Party need not 
prove the Conſideration ; other- 


wiſe if upon Confeſſion. 398 
16. Where a Judgment ſhall prevail 


againſt a fraudulent Sale, or not. 
3 Did. 
17. Where a Judgment given by a 
Party in Cuſtody is good, or not, 
if his Attorney was not preſent. 


401, 402, 398 


18. How many Juridical Days al- 
lowed to move in Arreſt of Judg- 


ment. 98 


19. Judgment of the — or 
other corporal, &c. may not be 
given in the Abſence of the Par- 
ty, and wherefore. 399 

20. Execution cannot be awarded 

upon an Outlawry of Felony, 

without bringing the Felon to the 
MM. - Ibid. 

21. A Defendant may ſubmit to a 
Fine, though abſent, if he has a 
Clerk in Court that will under- 
take, Oc. 400 

22. A judgment may be confeſſed 
on Terms, and the Court will ſee 

them performed: Not ſo of an 


Agreement made after the Judg- 


ment. 5 * 
23. Judgments ought to be entred of 
the ſame Term they are given. 
„ 400, 402 

24. The Death of the Plaintiff after 
Verdict, and before Judgment, 
prevents not entring it within two 
Terms. | 4.00 


25. Judgments entred in the Vaca- 
tion are of the precedent Term, 


except as againſt Purchaſers. 161d. 
26. Whether a Warrant to confeſs 
Judgment be revocable. 40¹ 


27 Judg- 
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28. Judgment in B. R. reverſed in 


4. B. R. refuſed a Mandamas after 


$M : 
Sat a a6 $6 
* 


Lable of the Principal Matters. 


27. Judgments of any Term, when 
to be entered on the Roll. Page 


4.02 


the Exchequer Chamber, which 
Court ſhall enter the new Judg- 
ment, and in what Caſes. Jbid. 


Jurisdicion. 
1. Tis too late to plead to the Ju- 


riſdiction after an Imparlance. 
| 179, 180 


2. Juriſdiction of the Chief Juſtice 


in Eyre, in what Caſes to commit. 
180, 181 
3. Of the Court of Chancery of the 
Cinque Ports, not to try a Cuſtom. 
183 


a Verdict in C. B. for a falſe 
Return, becauſe the Verdict was 
not in B. R. e 


5. Juriſdiction of the College. of 


Phyſicians, if it makes them a 
Court of Record. - 5:4 4 


6. No Action lies againſt the Judge 


den wo an erroneous Judgment, 
in a Matter within his Juriſdi&tion. 
| 184, 537 

7. If an inferior Judge errs in a 
Matter not within his Juriſdiction, 
he is puniſhable. 185 


8. In what Matters the Juriſdictions 


of inferior Courts muſt be alledged, 
or not. | 2 186 
9. In What Caſe the Perſon, who 
would have Advantage of Excep- 
tion to the Juriſdiction, muſt plead 
to the Juriſdiction. Ibid. 
10. Of an inferior Juriſdiction being 
confined to particular Things, 
Perſons, or Place. Ibid. 
11. Prohibition lies to inferior 


% 


25. Of a Leet. 


— 


Court, if it diſallows a proper 
Plea to the Juriſdiction. Page 186 


12. The Houſe of Lords does not 


try Matters of Fact in any Action, 
and why. 85 | 278 
13. The Sentence of the Spiritual 

Courts, in Matters within their 


uriſdiction, while it ſtands unre- 


verſed, is good Evidence in the 
Temporal Courts. 285 
14. On an Action brought by a Par- 
ty convicted, he cannot falſify the 
Fact upon which the Judgment 
was grounded, if within the Co- 
nuzance, (Fc. 288 
15. On Plea to ſuriſdiction after 
Imparlance, Reſpondeas ouſter 
awarded, | | 3 
16. Plea to the Juriſdiction, when 
good in a ſubſequent Term. Did. 


17. Given by Statutes, how far to 


be conſtrued to extend. 372, &c. 
18. A Judge cannot give Judgment 
in his own Cale. 397 


19. If a Record comes out of 


the Marſhalſea into B. R. by 
Writ of Error, on the Affirmance 


of it, you may have Execution 


all over England. 404 
20. The King has Spiritual and 
Temporal Juriſdictions. 435 


21. A Matrimonial Contract per 


zerba de futuro, is within the 
Juriſdiction of the Spiritual Court. 


3457 

22. Juriſdiction of the Admiralty 
limited by Statute. 474, 475 
23. Of the Juriſdiction of the Houſe 
of Lords. | 531, Oc. 
24. Juriſdiction of the College of 
Phyſicians, what; by Charter 
and Act of Parliament. 536, Gc. 


26. The Declaration in inferior 
| | Courts 


5535554 
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ere. 
cr. — . 


A Table of the Principal Matters. 


g AT) 
ry, 


* 


Courts, muſt lay it within the Ju- 
riſdiction, in every Count. Page 


1 . 554 
See Admiralty, Courts, Judg⸗ 


Juroꝛzs. Jury. 


1. How to be managed if they do 
not agree in their Verdict. 184 

2. By what Eſtoppels bound, or not. 
| 284 

3. A Juror cannot be withdrawn in 
Capital Caſes, though with Con- 


ſent of Parties; otherwiſe in all 


- other Caſes. 403 
4. Where a Juror ought to be a 
Witneſs. n | 404. 
5. Where they do not agree in their 
Verdict, how to be treated. Lid. 
6. May give a Verdict upon their 
. own Knowledge: Their Duty in 
ſuch Cafe. Did. 
7. The Jurors and Decem tales not 
to be promiſcuouſly returned upon 
the Panel, after the View, Gc. 
2 | $7 Lid. 
8. Jury going againſt Evidence, not 
à ſufficient Ground for a new Tri- 
al, Where the former was at Bar. 


: 535 
Juſtices of Peace, 


1. When they diſcharge an Appren- 


, tice, they may order a Reſtitu- 
tion of the Money. 68 
2. In what Caſes they may appoint 

Conſtables. 153 


3. Whether Juſtices of Peace may | 


remove the Clerk of the Peace ; 
and for what Cauſe. 
4. Their Power to take Examina- 


tions for Felony and Miſdemea- 


A 


nours, what; and from whence 


12. May puni 


188, 189 


9828 — 


they have it. Page 295 
5. May commit without Oath, but 
tis not prudent ſo to do. 
6. They ought to reſtore the Po. 
ſeſſion immediately, upon an In- 
N finding a forcible Entry; 
ut, 2 
7. If the Party traverſe the 13 


tion, it is a good Cauſe to ſtay 


Reſtitution. | Ibid. 
8. Contemptuous Carriage to a 


Magiſtrate, good Cauſe of requi- WM 


ring Sureties of the good Beha- 
VIOur. 3315 354 
9. Their Power concerning Houſes 
of Correction. 340, 341 


10. In Seſſions they cannot delegate 
+ their Authority to particular Ju- 


ſtices, Oc. | 341 
11. Whether an Indictment lies, or 
not, for ſpeaking opprobrious 
Words of a Juſtice of Peace. 3 54 
Offences againſt any 
Statute concerning the Publick 
Peace. Rs 
13. Whether an Alehouſe licenſed 
by two Juſtices, can be ſuppreſſed 
by the Quarter-Seſſions, except 
for Diſorders. 406 
14. Are not to iſſue their Warrant 
to take a Man's Goods, to which 
he pretends a Right. 
I5. Being found in a diſorderly 
Houſe, not a ſufficient Cauſe to 
require Sureties for the good Be- 
haviour. 406, 407 
16. A Juſtice of Peace is a judge 
who is a lewd and diſorderly Per- 

- . Jo. - IF 4906, 407 
17. Where all the Juſtices of a Town 
are concerned in a Force, and 
will not inquire of it, the next 


497 
18. Where 


ed: 


495 


Ibid. 


Juſtices of the County ſhall, Gc. 


N 


A Table of the Principal Matters. 


— — 


- — 


—ů 


18. Where B. R. will not grant a 
Mandamus to them without an 
FE Page 439 
19. Whether they can ſend Poor 
to extraparochial Places. 509 
See Oꝛders of Juſtices of Peace. 


Juſtification, 


ION 


1. In Treſpaſs, the Juſtification of 

Taking, by an Officer, muſt ſet 
forth a Warrant or Precept. 488, 
| | 555 
2. A principal Officer, who is to ju- 
ſtify under a Returnable Proceſs, 
muſt ſhew that the Writ was re- 
turned; otherwiſe of a ſubordi- 
nate Officer. 408, 409 
3. Aſſaults, juſtifiable for what Cau- 
ſes, and to be pleaded. 409 
4. What is a good Replication to a 
Juſtification by an Officer. big. 
5. Where a Man may juſtify in an 
Action, but not in an Indictment. 


a4 


bo” 
King. 


Ja Writ of Error may be 
brought againſt him, with» 
out Petition. 12172 
2. Where the King's Command in 
Reſtraint of Trade is illegal. 292 
3. May grant a Legiſlative Power 
in the Plantations. 332 
4. Inquiſitions for the King of Lands 

forktited for Treaſon are traver- 
api 3 376 
5. Where the King is deceived in 
his Grant, it is void. 420 


| 


10. His Power to pardon capital 


— 2 


6. The King has two Juriſdictions⸗ 
Spiritual and Temporal. Page 
| 435 


7- Cannot grant a Monopoly. 473, 


= Oc. 
8. Knighthood is from the King. 493 
9. How the King may grant Offices: 
| | 506 


Offences. 520, 521 


11. Whether the King can pardon 


any, and what Perjury. 535 
Knight. 


r. Knight is a Name of Dignity. 


fe — 45 
2. Knight is a Name conferred by 
the King, and cannot come b 
Reputation. Bid. 


f 2 
5 Leakes. | 


1. A of a Meſſuage called 
L. with all Houſes, Gtr. 
excepting the Houſe called Nezw- 
houſe, Gc. this is a good Excep- 
tion. 410, 411 
2. An Exception in a Leaſe may be 


qualified, and how. 411 
3. On Nil habuit in tenementis 


pleaded, what is ſufficient to be 
ſhewn on the Part of the Plain- 
tiff. 8 412 
4. Rent how to be reſerved, and 
when due. | _ Ibid. 
5. Whether a Leaſe for a Life, not 
naming whofe Life, can be made 
good by an Averment, that J. M. 
was the Life intended. 412, 413 
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A Table of the Pri 275 Matters. 


6. No Action lies upon Covenants 
in Law, after the Death of Cęſtuy 
gue Vit. Page 413 

7. Tenant for 100 Years grants, Oc. 


Habend for 40 Years after his | 


Death; this is a Leaſe. 

8. A Demiſe for _— 74 
from Tear to Tear; Quid make 
tur. Tbid. 

9. Where, if Leſfdr determines his 
Will, the Leſſee ſhall have the 
Emblements. Ibid. 

10. A general Power to make Lea- 
ſes extends not to Copyhold E- 
ſtates, for that is to deſtroy the 
Manor. 414, 415 

11. Power to make Leaſes, how to 
ber, conſtrued. 414, 415 

2. Leaſe from Year to Year as 
N as both Parties pleaſe. 41 5 . 
416, 

13. Leaſe at Will, when, by — ban 
and upon what Terms determina- 
ble. 415, 416 

14. Leſſor diſtraining may make 
himſelf a Treſpaſſer ab initio how. 

| „ 
15. Where the Death of one of the 
Parties determines the Will. 417 

16. What executory Parol Leaſes 
not void by the Natuto of Frauds, 

and why. * 


— 


His Right triable at the Common || 


"Lav, bis Fitneſs by the Ordinary. 
418 


= x He ought to have the WJ 


Leave to preach. 527, 528 
3. If the Biſhop refuſe a fit Perſon 
2 a Licenſe, his A wrgnagh ts Appeal. 
| | 52 


4 


ö 


Leet. 


1. A Leet may extend into one or 
more Manors, or there may be 
ſeveral in one Manor. Page 553, 


554 
Legaty. 


1. whether a Deviſee may maintain 
an Action at Law againſt a Ter- 
tenant, for a Legacy deviſed out 
of Land. 419 


Letters Patent. 


1. Letters Patent avoided when the 
King is deceived in his Grant. 
419, 420 

2. Letters Patent, how to be plead- 
ed. 421 


Levari Facias., 


1. The Nature of it, and in what 
Caſe it iſſues; the Beaſts of a 
Stran ger may be ſold upon it. 


42¹ 
Libel, 


Yo! - Who is the Maker of a Libel. 
295, 426 
3 Matter, whether ne- 
ceſlary to make a Libel, 422 
How the Indictment ought to ſet 
forth the libellous Matter. 423, 
26 

4- Tranſcribing and Collecting $5. 
bellous Matter is highly criminal. 
423 


$ | 5. A Libel may be, without reflect 


ing on any particular Perſon. 44 
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6. ALibel may be in ironical Terms, 
of which the Jury is to judge. 
Page 425 

7. A Libel againſt the Mayor of a 
Corporation, not fufficient Cauſe 
to disfranchiſe a Man before Con- 
viction by Courſe of Law. 450 


Liberty, 


1. The Liberty of the Subject is the | 
Cauſe of every Man in England. 


| 459 
2. Whether a Negro brought into 
England becomes free. 495 


3. Poverty is not a Cauſe to deprive 


a Man of his Liberty. 439 
See Þabeas Cozpus, Ne exeat | 
; | Regnum, 


— 


I. A Lecturer ought to have the 
Biſhop's Licenſe. 418 
2. the Biſhop refuſe his Licenſe 
to a fit Perſon, his Remedy is an 


Appeal. | 528 
Limitations. we. 


| 


1. The Statute of T induriving may | 


be given in Evidence in Debt for 
Rent, upon Ni debet pleaded. 
28 
2. whether the Statute of Xs 
tions may be given in Evidence | 
upon Non afſumpfet. 
3. lrelantl is eyond the Sea, with- 
in the Statute.of Limitations. 426 | 


4+ The Defendant's being beyond | 1 


Sea, is a good Reply to the Sta- 
tute of Limitations pleaded. 427 
5. A new Promiſe revives the Debt, 


294. | 


— 


N mitations, even in the Caſe of an 

| Executor. Page 427 

6. Whether the Statute of Limita- 

tions be a good Plea in the Ad- 

miralty, in a Suit for Seamen's 

Wages. 428 
See Evidence. 


London. 


1. Cuſtom there to turn over Ap- 
prentice, on the Maſter's Death. 
6 
2. By-Laws made there being 2 
reaſonable, are void. 130 
3. By Cuſtom there, the Pariſhio- 
ners repair both Church and 
Chancel. 138 
4. Of Unions of Pariſhes there. 140, 
22 
. The Sheriff's Court there. 85 | 
Pl Whether London has greater Pri- 
vilege as to its Cuſtoms, than 
; other ancient Cities. 187, 188 
7. The Courſe of entring Plaints i in 
the Sheriff's Court there. 280 
8. London preſcribes for a Duty on 
Mt en _—© 84 
9. On Attachment by the Cuſtom 
there, tis the Condemnation that 
alters the Property. 285 
10. By the Cuftom of Loudon, an 
Inn-keeper may detain and fell a 
Horſe for Keeping. 366 
11. Commiſſioners to examine Er- 
rors there. 396 
12. What By-Lays =_y be gocd. 
| Ibid. 
Action lies there by 3 
"or calling a Woman More. 
14. Whether the Court ex 6 
takes Notice of the Cuſtg| 
Tondin. 1 


bo 


of 
22 


—— the Statute of Li- 


15. Cuſtom 


fs 
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15. Cuſtom of foreign Attachment 


there is reaſonable, and what it 


is. Page 429, 430 
16. Whether a Cuſtom in London 
to impriſon upon a ſummary Con- 
viction, Oc. be good. 430 4431 


17. Who to be choſen Sherifls of 


London, and by whom. bid. 
18. By-Law in London inflicting 
Forfeitures for not ſerving Sheriff, 


good. ” Thid, 


19. Making By-Laws incident to | 


Corporations, Gc. of common 


Right. | 432 | 


20. All Freemen are to take Notice 
of Elections at their Peril. 433 
21. Whether any, and what Cor- 
porations can make any, and 
what By-Laws, to bind Strangers 
to the Corporation. 433, 434 
22. The Cuſtom of foreign Attach- 


ment muſt be ſhewn in pleading. 


1 $54 
23. Attaching Goods to compel an 


Appearance, muſt be a reaſonable | 


Tbid. 


Parcel. 


24. Cuſtom as to Conſtables i in Lon- 


don, 486, 488 
Lottery · Tickets. 


1. Bankers Partners charged, where 


Money put in upon their joint 


Credit. 434 
See Deceit. 


Mandamus. 
Mandamus lies not to re- 
ſtore a Fellow of a Col- 


lege, and why. 143 
4 


1. 


2. Mandamus granted to admit an 
Executor to prove a Will, who 
was in poor Circumſtances. Page 

310 

3. Granted to all the juſtices of a 


Corporation 22 and ſecerally, 
to inquire o 


a Proctor to his Office. 435 


5. Lies to reſtore, Oc. where there 


was not a reaſonable Summons, 


6. A Return to a Mandamus muſt 
be certain to every Purpoſe. 436, 
4438, Oc. 441 

7. Who ought to be made Parties 
to a Mandamis. 

8, Divers Perſons amoved cannot 
_ 1 Writ of Mandamus, 
and w 8. 441 
9. Wis wi Affidavit is — 


to obtain a Mandamus, and 
where not. 439 


10. Where Attachment lies upon a 


Mandamus i in B. R. 1 in Chan- 
cer y. 9, 440 
11. When a Return is falſified upon 
Action brought, the Court will 
grant a peremptory Mandamis ; 
how ſoon. 440 


12. Why exact Certainty required 
in Returns to Writs of Manda- 


13. Whether it lies for the Steward 


of a Copyhold Court. 442 
14. Church - wardens may join, and 


the Conſequence. iid. 


| 15. Againſt an Action for a falſe Re- 


turn may be brought. 443 
16. Want of Notice cured by Ap- 


pearance. 444 | 


17. Where a Return was repugnant, 


a peremptory Mandamus was 


granted, Tlid. 
18. 


a Force, Gc. 407 
4. Mandamus does not lie to reſtore 


c. Bed -- 


436, 437 


88 
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A 7, =b ＋ he Principal Matters. 
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8. Whether a Corporation may be 
eſtopped by their Return to a 
Mandamus. Page 447, OC 

19. Non-Reſidence is a good Cauſe 
to remove a Member of a Cor- 
poration. 449 

20. A Libel againſt the Mayor not 
ſufficient Cauſe to remove a Man, 


till he is convicted by Courſe of | 
Law. 450 


See Coppozations, Return. 


| Seo Coꝛpoꝛations, 7, 9 12, 13. 


Manoz. 
1. A Manor conſiſts of Demeſnes 
and Services. 415 


2. A general Power to make Leaſe, 
ſhall not be intended of Copyhold 
Eſtates, for that were to deſtroy 


the Manor. Did. 


3. Whether a Maidamis lies to 


ſwear in the Steward of a Copy- 
hold Court. 442 
+ What Courts a Manor may have, 
and whether a Court-Baron be 


incident. to it: 
5. Cuſtomary Court muſt be pre- 


ſcribed for: 453 |. 
6. A Leet may extend into ſeveral 
Manors, or there may be ſeveral 


in one Manor. 


See Copyhold. 
Ma nflaughter. , 


3335 554 


1. In a Conviction of Manſlaughter 


on an Indictment, Clergy lies; 
notwithſtandingan Appeal brought 
after ſuch Couviction, and it is a 
good Bar. | 63, 64 


2. What is a Weapon drawn, with- 


in the Stat. 1 Zac; 1. cap. 8. of 
Stabbing. 8 482 


8 


452, Oc. |. 


3. The Diſtinction between Murder 
and Manſlaughter, how occa⸗ 
LL oned. Page 484, 485 

See Murder. 


Barinets, 


miralty for their Wages, and why: 
— 595 


Marriage. 


1: The Action lies for the Man; as 
well as for the Woman, upon a 
Promiſe of Marriage. 456 

2. The Conſideration of the Plain- 
tiff's Promiſe of Marriage, is the 
Defendant's Promiſe: bid. 

3. The Spiritual Court ſball not 
diſſolve a Marriage de facto, 
after the Death of either of the 
Parties. 457 

4 Marriage Void or Voidable. 

Did. 

J. Whether a Matrimonial Con- 
tract per verba de futuro, be 
within the Spiritual Juriſdiction. 
Lid. 

6. A Contract per verba de pr.e- 
| ſenti is a Marriage. 457, 459; 

7. A Marriage Contract per verb 

de futuro is 2 457 

8. What ſhall be Evidence 
that the Woman blau made 

a mutual Promiſe of Marriage. 458 

9. By bringing an Action at Com- 

mon Law on a Promiſe of Mar- 

8 the Remedy in the Spiritual 

Court is waved. | 459 

16. By diſſenting Teacher, to what 


- Purpaſes good, or not: 459,460 
' Barthallea: Sce Juriodizon. 


9 X Pate 


1, Not prohibited to ſue in the Ad- 


© +40 IV; } 
'* #9 F 
WE 


* 
7 1 


A Table 2 rhe Priveipet Marters. 


1. 'The Servant is robbed of the 
Maſter's Money ; either of them 
may maintain the Action upon 
the Statute of Minton. Page Fl 


| 3 
2. The Maſter not bound by the | 


Act of his Servant, without a pre- 


cedent Order, or ſubſequent Con- 


1 120, 460, 463 
Whether an Indictment will lie 
7 as inticing a Man's Servant to 
abſent himſelf from his Service. 


347 
4- A Maſter may beat his Servant 
or Scholar, in what Caſes, and | 


in what Manner and Degree © 

409,482 
5. Maſter ſends Ready Money to 
1 — Meat, Servant buys on Cre- 
dit, the Maſter is not chargeable. 


460 


6. Where a Servant uſually buys 

for his Maſter on Tick, the Ma- 
ſter chargeable. | Ited. 
T- If —— uſed to draw Bills of 
Exchange is turned away, his 
Draughts ſhall bind the Maſter, 
_ unleſs Notice, G. 

8. Treſpaſs lies for a Maſter, for 
the Battery of his Servant, by 
which be bot his Seroice. Ibid. 

g. Trover lies for the Maſter, for 
his Servant's Ticket for Money 

him earn d. GW. 461 

10. What Poſſeſſion by the Servant 
of his Maſter's Goods, &c. may 

be proved wrongful, &c. Did. 

11. A Merchant anſwerable cipili- 
ter, tho not criminaliter, for the 
Deceit of his Factor. 462 

12. What Payment of a Note, Gc. 

"FN 


Mad. 


ö 


: 


Bill of Exchange. 


of Charter- Party? 


to a Servant ſhall _ the Mz 
ere: 
13. Whether Juices of Peace can 


_ annul any, — what Contract 


between Maſter and Servant. 30, 
578 


| Porchants. 


1. By the Cuſtom of M erchants the 

Policy of Inflirance is void, if 
the Inſurer has no Goods on 
Board. 25 

2. Every one who draws a Bill of 
Exchange is bound by the Cu- 
ſtom of Merchants. 111, 112 

3. What is the Breach of a Condi- 

tion of a Bottomry- Bond. 126 

4. Bill of Lading, where good E- 
vidence, and againſt whom ? 292 

5. Where the Kings Command in 
Reſtraint of Trade is illegal. Vid. 

6. 'The Cuſtom of Merchants will 
not bind an Infant Drawer of a 

359 

7. A Man may by Parol authorize 

another to indorſe his Name = a 

Bill of Exchange. . 

8. A Merchant ſhall anſwer gien, 
tho not criminally, for the De- 
ceit of his Factor. 462 

9. Whether Merchants mall be af- 
fected by the Raiſing or Lower- 


ing of Coin in their Bills of Ex- 


change? 465 


10. What Performance of a Policy 


of Inſurance is ſufficient ? 466 
11. What Demurrage is a Breach 
466, 467 
12. How Money due for Factorage 


is to be paid or recovered 2 467 


13. Maſter of a Ship in ſome Caſes 
 ſuable, and may ſue, as well as 


Tag 


age 462, 463 
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1. In Tithe of Timber. 


A Table of the Principal Matters. 


a 


6363 
a 


. 14. A Miſtake in an Inſuranee rec- 
. "When. © 
15. A Voyage according to Uſage 


Page 469 


is no Deviation. Ibid. 
16. The moſt of the Part-Owners 
may compel the Reſt, to join to 
| ſend out the Ship. 470,471 


Piſnoſmer, See Name. 
Modus. 


2. Modus, where triable. 


Money. 


1. Money coined at the Mint has 
a certain Value without being 
proclaimed. ED 472 
2, Guineas of 40 5. ſhall be intend- 
ed, to make good a Declaration; 
ſince there are ſuch. Tbid. 


3. Bringing Money into Court, in 


what Caſes allowable, or not. 
3. How Guineas, and how foreign 
Coin to be declared for? 551, 552 


|  Wanopolies. | 
1. Whether the King by Letters 


_ Patent can grant an exclufive fo- 
reign Trade? 474,473 


2. Monopoties are againſt the Com- 


mon Law. 475, 476 
3. Monopolies for new Inventions 
warranted by Stat. 21 "Zac. 1. 
| 178 


* $ 
\ 1 


Month. 


1. The Difference between legal 
Months, and Kalendar Months. 
| N 476, 477 


6 


2. What Months to be accounted to 
Eccleſiaſtical Perſons for taking 
the Oaths upon Hat. 1 JF. & M. 


Page 476, 477 
Moztgage. 
t. What Mortgage ſhall not be 


deemed fraudulent, tho the Con- 


ſiderat ion of the original Mort- 
gage be not proved? | 


7 

I 2- Whether a Mortgagor ſhall be 
598 

Ibid. 


counted a Diſſeiſor, or not? 478 
Motion. 


1. The Courts will not determine 
the Merits of a Cauſe on Mo- 


tion: As to admit to common 
Bail, on Pretence that a Bond was 
obtained by Dureſs. 475 


"1 17127 0 NS | 
I. Whether it be neceſſary in an Ap- 


d. pal of Murder, to alledge whe- 


_ ther by Night, G@& 355 
2. All who are in the Murderer's 


Company at the Time, are not 


neceſſarily Guilty of Murder. 479 
3. A. is in Company with B. caſuial- 
ly, B. commits a Murder; A. is 
not guilty of any Offence. 479, 


N O 
4- 4. knowing previouſly of Malice 
of B. to C is caſually in Compa- 
ny with B. where C. happens to 
come, J. murders G 4. is not 
guilty of any Offence. 480 
5. A. b 
F. to lie in wait for C. who hap- 


Mt X 
barely knows of the Deſign, of 
pens to be killed, 4. being pre- 


ent, but not aidiog, Gc. 4. i 


not guilty. 
| 6. A. 
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10. Within what Time the Appeal 


A. Table of the Principal Matters. 


6. 4. is privy. to a Deſign of B. to 
beat C. accompanies B. in put- 
ting the Deſign in Execution; but 


doth not otherwiſe aid, Oc. if C. 
dies, A. and B. = both Guilty 


of Murder. Page 480 
7- 4. accompanies B. in an unlaw- 
ful Action, in which C. is not 
concerned; aſter that Action is 
over, C. comes in the Way of B. 
Z. kills C. without the Aſſiſtance 
of A. d. is not Guilty of Murder. 
481 
8. A. gives the firſt Stroke without 
juſt Cauſe, B. ſtrikes again, 4. 
= him ; whether this be Mur- 
er 


extenuate Murder to Manſlaugh- 
ter. | 482 


is to be brought? 483 


11. Tho' A. who actually killed, be 
acquitted, yet others preſent, ad- 
Go. may be found guilty: 


ing, 
For all preſent, &c. are Princi- 


* in Murder. 48 


| 404 
12, Where an Officer is killed in a 


_Riot, he that began the Riot is 
ilty of Murder, tho' he did not 

the Fact, Gc. 
13 3. The Diſtinction between Mur- 
der and Manſlaughter, how occa- 
ſioned. Did. 
14. What Provocations will exte- 
nuate the Killing to Manſlaugh- 


ter 484, 485, 489, 491 


15. Killing in a ſudden Affray, made 

to deliver a Stranger from a 

wrongful Impriſonment, is not 

_ Murder, but Manſlaughter. 487, 
489, 

16. When an Officer i is not in Exe- 


„ 


482,484 
9. A Denial of a Key by a Servant 
to his Maſter, no Provocation to 


Did. 


cution of his Office, whether hc he 
be particularly protected by Law. 
Page 487, 488 

17. Whether a Pardon for Murder 
may be allowed without a Writ 
of Allowance ? 519 
18. Whether Murder can be par- 
doned, and by the expreſs Word? 
519, 520 

19. Pardon of Murder on Condi- 
tion, the Condition muſt be per- 
formed, and the Court will not 
ſuffer a third Perſon to prevent it, 
521 

20. Pardon of Murder muſt recite 
the Indictment. Lid. 
See Appeal per totum. 


. 


N. 
Name. 


Fr Hat a ſufficient Name of a 


Corporation, _ 1 


not e? 


2. Miſnoſmer, how to be „ He) 


3- Whether a Name of Dignity, as 
Baronet, (5c. be Part of a Man's 
Name > ; 493 

4: Knight is a Name of Di gnity- 

5. Indictment of a Peer, as a Com- 

moner, c. is a Miſnoſiner. 53 3 


* Ne exeat Regnum. 
1. How, and for what Cauſe this 


Writ is to be granted? 494 
2. ow this Writ is to be _— 


492 


\ © Negroes. 


DE, 


3 


n 
Rs 
9 


wat 


* 
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Table of the Principal Matters. 


Negroes. 

1. Whether a Negro Slave being 
brought into England becomes 
— Page 495 

Niſi Pꝛius. 


1. Judge of Niſi Prius, the Foun- 
ation of his Authority. 496 


Nolle Pooſequi. 


1. Whether in Caſe for a malicious 


_ Proſecution, a No/le Proſequi be 
good Evidence for the Plaintiff, 
to prove he was duly diſcharged 
of the Indictment? 497 

2. Whether Noll proſequi be a 
Diſcharge of the Offence? 1[bid. 

Non compos Mentis. 

1. The Grants of Infants and Per- 

ſons Non compos mentis are pa- 
rallel in Law and Reaſon. 357 

on Obfante. 


1. Non chſtante taken away by Sta- 
tute, 519 


Nonſult. 


1. The Record of an Appeal of 


Murder was not put in at the Aſ- 
ſizes to be tried, tis neither a 
Nonſuit nor a Diſcontinuance. 

eee e 257 


— 


. Notice.. 


1. No Notice neceſſary upon a Re- 


— 


2. What Notice neceſſary of Mo- 


Term, where not neceſſary. 73, 
3 1 

4. Where Notice of the Aſſignment 
to Leſſor, will not diſcharge 
Leſſee. I, 
5. Neceſſary by the Priſoner, to the 


on a Surrendring to Juſtice, 86 
6. Notice of an Elopement, Gc. 


the Husband, on giving Credit to 
the Wife. 98, 100, 101 

7. Notice by a Husband, to a 
- Tradeſman's Servant, not to 
Truſt the Wife, is ſufficient No- 
tice. 103 
8. Of Notice of Non-payment of 
Bills of Exchange. See Bills 
ok, &c. | | I19,121 
9. The Drawer of Bills of Ex- 
change foreign or inland, muſt 


payment. | 121 
10. What Notice to be given by a 


in what Caſes? 177 
11. A Perſon who comes into a 
Corporation is bound to take No- 
tice of the By-Laws. 182 
12. Notice ought to be given to a 
Perſon elected into an Office. 187 
13. Whether Notice of Aſſignment 
of Error, neceſſary to be given 
to the Defendant in Error. 269 
14. Bonds or Notes for Money won 
at Gaming given to an innocent 
Perſon who had not Notice, are 
good. 5 328, 329 
15. Freemen of London to take No- 
tice of Elections there at their 

Peril. 7 
9 * f 


tion in Arreſt of Judgment. Page 
71 
3. Notice of the Aſſignment of a 


| Proſecutor in Capital Caſes, up- 


where material, or not, to charge 


have convenient Notice of Non- 


Covenantor to a Covenantee, and 


16. Be- 
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A Table of the Principal Marters. 


1 
— — 


16. Before Disfranchiſement, where 
\ there ought to be a reaſonable 
Summons 2 Page 435 
17. Defect of Notice cured by . 
pearing. 1 44, 49 | 
18. Wh Notice Lea? to de- 
ſtray the Credit a Servant had on 
his Maſter's Accounte 460 
19. Notice of raifing or lowering | 
the Value of Coin, its _ bc | 
mong Merchants. 


charge of poor Priſoners, how 
to be? 498 
21. Want of Notice of Trial waved 
by making a Defence. Did. 
22. Notice of coming into a Pariſh. 
<a a 188 Perſon, what is neceſ- 


ſary e 582 
Nuſance. 


1. When, and in what Caſes. an 
Action lies for a Nuſance, and | 
When not. 7510311 
2. Againſt whom the Action lies for 
erxecting a Building, Ce. 498, 

499, 50 

3: Sul, Adi ificium good; for | 

uilding may not he a proper 

Name? 498 | 

4. Whether a. Man may abate a | 

|  Nufſancee | 
5. St a Proſpect is not a Na- 
an, peck e 

6. Keeping great Quantities of Gun- 
powder, whether a Nulanoe, or 

note and where? Lid. 

7. At what Time a Man may abate 
a_Nuſance. Lid. 

8. Of Nuſances in Rivers. Mid. 

9. For ae r up Lights, in what 

1 or whom, 


3 i; 


„ 


20. Notice upon the Acts for 515 f 


10. Who is bound to repair a Wall | 


ſo as to prevent his Treſpaſſing on 


his Neighbour? Page 500 
11. Whether Play-houſes be Nu- 
n or not? 5 38 


— ak 3 — 
— 


42 
Daths. 


bo Of Supremacy, Gc. required 
by Statute 1 V. & M. 


436, 437 


2. Oaths by 13 Car. to be taken at 
the Peril of the Party. _ 
3. Upon Stat. 1 N. & M. how the 
Months ſhall. be accounted to Ec- 
cleſiaſtical Perſons? , 476, 477 


4. Whether Affidavits of infamous 


Perſons can be read. 


1. Variance: not material: between 
the Signing, and the Body, CG. 502 
2. Inſenſible Words rejected. Vid. 
3. An inſenſible Word d explained by 
the Condition; -x Ibid. 
4. An CO Date is no 4 
id: 


501 


5 


— 


4. There can be no Occupant of a 


 Copyhold Eſtate en, Pecik 
Cuſtom. | 44117 64 
2. The Adminiſtrator is an Oecu- 
pant ſince the; Statute; where 
there is no ſpecial Occupant: And 
Eſtates pur auter vie are not 
liable to a Diſtribuion. 503. But 
3. Occupancy is not wholly taken 
away: = Stats ap £00; 3.00) 3. 
— * 5395 549 


Dtices, | 


439 
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| Offices, Dficers. 


i. He that hath ati Office at Will of 
the King, hath it not at the Will 
of bbth Parties. Page 420 

2. Whether 4 Man may teligh an 
Office, by Parol ? 451 


i Where an Officer is killed in a 


Riot, he that began the Riot is 
guilty of Mubdet, tho' he did hot 
the Fact. 484 
An Officer not in Execution of 


his Office, whiether ſpecially pro- 


tected by Law? 487, 488 
5. An Officer acting out of Office, 
an Oppreſſor. 488 

6. Whit 4 juſt Cauſe of Suſpition: 
or not, to warrant an Officer to 
act > 1 489 

7. The Forfeiture of FY Office for 
| Life is to him in Reverfion, 5 
not tô theè King. J. 

8. Voluntary Eſcapes are . Fee 
ture of the" Office of Wardeif of | 
the Flex. mid. 

. Refuſing the Teſt exalted b Stat. 

— C. 27 18 0 Defetice)t t 5 

taking afl Office- 


10. What Bod 804 from 4 de. 


to All. Officer! within! _ 
d Se Ea. 6. againſt aun a 


11. Wut. Ents the K King” 47 

nt in Offices. Did. 
2 12. Office" of Clerk of Peace is a: 
Freenieldt nim a Borie e. 


13. How aft” Officer of ai? Uher. 
ſity is to plead Privilege, when 
he has been-rehidved? 587 
14. How Officers of the great 
Courts, a and their Clerks, are to 
. plead'Privilege? and whether to 
make a Defence? 12 


Ji 


; 15. Whiet ther ad Officer of one of 


the great Courts, being in Cuſto- 
dy, may plead Privilege: 2 Page 


588, 589 

See Bailiff; Cohttäbles, int; 
= of Peace, Hapot, he- 
rn, . | 
See Tuttification, I, 2. 


O2ders of Tuttices. 


Ali Order quaſhed for falſe 

„ Eoalſh, wwe 120 o Juſtices doth 
adjudge. 107 
2. An Grder to remove a poor Per- 
ſon quaſhed, becauſe it was not 
ſaid, that one of the Juſtices — | 
of. the Quorum. 507 
3. Ay Order for Remoyal of a 
r Perſon need not ſay, that 

Se aid not rent 101. per Annum: 
Z 130 
ea- 
3075 
= 


| Special Orgers af ignin 


fon) uf contain Certain. 


7. A Ballard oa 1 be bsgetden 
another, Man's Wife; ac how 
to be alledged? | 58 
6. A bored _ on an ' Ap- 


| 


cannot ma ke good a void 
N 4. 
7: The Seſſio x! on" Ari 2 25 
7 cut Perſons, A. ſet alide a 
_ Foop-Rate z 57 
Nuk, onde ie "Cor ares 
j to ma 587.05 


heth t eace ca 
eng e EY 48S 2 


Ann Ordef defy, 
: 55 e 
el ed; 405 95 
Möht | 


gr” of of ?p 
por SR o 


187 ” 6 FOrd 
not to be made but upon Com- 
plaint 


0 


ö A Table of the Principal Matters. 


FA 


plaint of the Church-wardens, 
JJ Ce Page 510 
11. Whether an Order for Diſ- 


charging an Apprentice can be o- 


riginally made at Seſſions? 511 
12. On Diſcharging an = XU 
Juſtices of Peace may order Mo- 
ney to be returned. 5 
13. Whether the Juſtices of Peace 
can delegate their Authority to a 
certain Number, Gc. 512 


- 


or 


14. An Order made at Seſſions may 


be vacated the ſame Seſſions. 511, 


512 


15. An Order to remove a Clerk of 


the Peace for Extortion, what 
Certainty it ought to containe 
| 512, OC. 


16. There muſt be Subſtance even | 
| 514 | 


in Orders. | 
17. A Juſtice of Peace ought not to 


join 1n an Order relating to him- | 


ſelf. | 517 
18. An Order to bind a poor Child 
out an Apprentice is to mention 
the Church-wardens. 570, 571 
19. What Order for the Payment of 
- a weekly Sum by the Pariſh for 
the Maintenance of a poor Fa- 
mily, is good ? 53571 
20. Legal Settlement and laſt legal 
Settlement are the ſame, for a 
new Settlement diſcharges the 
precedent. 5 572 
21. The Order for Removal muſt 
ſay, the Place was his loft legal 
Settlement; and not recite, they 
are credibly informed fo. Ibid. 
22. Where an Order gives a ſpecial 
Reaſon for a Settlement, and the 


Concluſion in Point of Law will | 


_ ee ee 5 

il rectify their gment ; dl 

will not ravel * Fact, where 
* | | | 


Lid. 


they give no Reaſon at all. Page 
ö 2 5 oy 
23- How their Order ak * 5 
to make one Pariſh contribute to 
the Poor of another Pariſh? 57; 
24. 'Tis inconvenient, in Orders, 
to uſe general Words of a va- 
rious or undetermined Significa- 
tion. 33 
25. Cannot make a e eee 
or confirm an old Rate; for it 
may grow unequal. 576 
26. To remove a poor Man, the 
Order muſt ſay, it appears to the 
Juſtices he is likely to become 
chargeable, and not a meer Re- 
cital. ee 21 
27. On Appeal to Seſſions an Order 
1s diſcharged, this Judgment binds 
only the Parties; but if the Order 
be confirmed, it is concluſive to 
all Perſons. . 
28. Juſtices cannot by their Order 
annul a Contract between Maſter 
and Servant, under colour that 
| the Servant is a poor Perſon, Gc. 
5 | 5777 578 
29. If Church-wardens and Over- 
'  ſeers of the Poor make a Rate, 
Whether the Pariſh will or not, 
and the Juſtices confirm it, it will 
be good. = 580 
30. What Warrant is proper or ſuf- 
_ ficient to diſtrain for a Poor-Rate. 
8 g ’ 431 
31. How Juſtices of Peace ought to 
proceed in the Removal of a poor 
| Perſon, by Record of the Com- 
plaint and Adjudication, (5c. 581, 


| 582 
See Pooꝛ. 


* 
— 


N | : 


5 1. Execution is not to be awarded 
upon an Outlawry of Felony, 
without bringing the Offender to 
the Bar. Page 399 

2. Where a Perſon outlawed for 


FE F tried, Oc. | 518 

3- Outlawry, how to be pleaded? 

WE | | 5435 544, 556 

4. Diverſity between pleading Out- 

lawry in Abatement, and in Bar. 

| 556 
See Levari Facias. 


Oper. 


1. Oyer is craved of the Court, and 

not of the adverſe Party. 211 

2. To deny Oyer where it ought to 

be granted is Error, but not e- 

contra, therefore to be entred on 

the Roll. . 

3. At what Time the Defendant is 
5 to pray Oyer of the Writ? 519 
4. The Effect of granting Oyer. 
544 

5. What Variance between the De- 
claration and the Oyer fatal to the 
Plaintiff ? 36 
6. Where Oyer of a Record in the 
Court is prayed, and not given, 


* 


* 


— — 


* 
Palace of the King. 


I. 7 Hether Privilege from Ar- 
reſts there owing to the 


A Table of the Principal Matters. 


Felony comes in, how he may be | 


Ge. what is to be done? 557,558 | 


1 King's perſonal Reſidence. 59,5 


Let 


—— 0D — —z— + 10 


! 
[ 
, 


Pardon, 


1. Whether a Pardon for Murder 
may be allowed without a Writ 
of Allowance? 


ed, and by the expreſs Word. 

: 3 319,320 

3- The Condition of a Pardon muſt 
be performed, and the Court will 
not ſuffer a third Perſon to pre- 
vent. 521 
4. Whether any, and what Perjury 
can be pardoned? 535 


Pariſhes. 


1. Whether Juſtices can ſend Poor 

to extraparochial Places? 509! 
2. Union of Churches at Common 
Law, and of Pariſhes in London 


by Statute. 522 
3. One Pariſh may be compelled to 
contribute to the Poor of another 


Pariſh. — C9 
4. A Pariſh in Reputation, if it 
have Church-wardens and Over- 
ſeers of the Poor, is within Hat. 
43 Eliz. tho in Truth it be no 
Pariſh 2 1 575 

5. Whether extraparochial Places 
may be taxed in Aid of Pariſhes 


over-burdened with Poor, or vice 


verſa ? ; "42G 
6. The Occaſion and Effect of their 
Certificates to poor Perſons; and 
how far Pariſhes are concluded 


by Certificates? 578 
Pariſh Clerk, 


1. Whether a Pariſh-Clerk be a 


Spiritual Perſon ? 599 


"2 Par: 


Page 519 
2. Whether Murder can be pardon- 
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Fable of the Principal Matt 


Parliament. 


I, AY ion upon Stat. 23 H. 6. for a 


alſe Return, Cc. how to be 
brought in R. B. by a common 
Informer? Page 522,523 
2. Whether falſe Returns of Parlia- 
ment-men be triable in Actions in 


the Courts at Meſtminſter. 523 


3. Actions for double Returns gi- 
ven by 7 & 8 M. z. c. 7. Did. 
4. Action for refuſing Vote at Elec- 
tion, whether it lies? 
5. Whether a Suit concerning Elec- 
vilege 2 | 
Patfon. 
1. The Parſon's Conſent, whether 
neceſlary to a LeQurer's Preach- 
ing? |. $27, 526 
See Lecturer. | 


Partners, and Part-Owners. 


1 Bankers Partners charged where 


Money put in upon their joint 


Credit. 434 


2. The greater Part of the Part- 


Owners may compel the Fewer, 


to join to ſend out the Ship. 470, 
471 


Pawn⸗bꝛokers. 


I. A Pawn- broker may have an 
Action of Debt for his Money, 
altho he has a Pawn. 461, 528 

2. The Pawnee hath a Property in 
the Goods pawned. 528 

3. Whether Pawnee may uſe the 

Goods? 

2 


— 


524, Oc. 
tions is or is not a Breach of Pri- E 
526, 527 | 


1 
1 


+ 


ö 


4. Whether the Pawnee ſhall An- 
ſwer if he be robbed? Page 528 
5. Pawnee refuſing to deliver Goods 


he be indictable? 9 
6. Goods pawned, not liable to a 

Execution till the Pawnee be paid. 
55 528, 529 


| Payment. 
1. What Payment to a Servant ſhall 


bind the Maſter, or not? 462, 


463, 464 

— Peculiars, 
1. Peculiars not all Subject to the 
Ordinary where they lie. 
2. To whom they are to tranfmit 
Cauſes, eis. Fudex ad quem, Oc. 
3- Peculiar, what? Ibid. 

Peers and Predage, 


1. Whether a Name of Dignity be 


Part of a Man's Name, or not ? 


| | 493 

2. The Office of a Dignity of an 
Earl, wherein they did and do 
conſiſt formerly, and at this Day ? 


530, Oc. 


3. A Peerage is well created, tho 


the Name of it be not from any 
real Place. 2x 
4. A Peer, or no Peer, how to be 
tried? - | Tbid. 
5. Peers made by Writ or Letters 


Patent; and the different Effects. 
3 


g N 3 531 
6. The Houſe of Lords hath a dou- 


ble Capacity, and what? 531, 


* 


Lid. 


7. Of 


upon Tender of Money, whether 


529 


Ibid. 
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A: Table, a 775 Principah, Matters. 


7. of the Jvriſdiction of the Houſe 
of. Lords. Page 532 
8. Whether the Inheritance of a 


1. Information for perjury denied 
becauſe the Queſtion Was not fair. 
364 

2. Whether an Affidavit of a Per- 


3. If an Indictmen of Perjur aſ-- 
1 n it 5 done at A. 11 2 Was 
Sno B. it is ſuffigjent, if with- 
in the ſame County. 534 

4. Making 1 Affidavit which Was 
never uſed, is not e to 


5. Perjury is to be aſſigned in ſome- 
thing material, or conducing to 
the Iſſue, or to the Diſcovery of 
the Truth. | hy 535 

6. Whether the King can pardon 

ny, and what Perjury? Lid. 


Phyſicians. 


1. The College of Phyſicians have 
a conſiderable Power (and what?) 
by Charter and Acts of Parlia- 
- merit. 336, Cc. 


15 Pillozy. 


1. Judgment of the Pillory. ought 
not to be given in the Abſence of 
the Party, and wherefore? 399 


TOE 
RES 
= 


Peerage, be, determinable by the 


Houſe: of Lords? $33«t- 

9. The Lords are publick Perſons, 

—_ the Subjects have an Intereſt 
. in them. 5 LI 
E Perjury. 


ſon convicted of Perjury, can be 
read.. ſs 


convict of 2 ny I zit 
| nity to to take Iſſue thereon, 206, 
| | 


—— — ——ä—ä—ʒ—Uöäͤjj EET — 
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Pur boite. 


. Whether Play- houſes be Nuſan- 
| Ces, or ne 2 

| , 

| 


- Plea and Bat, Pleadings, 
1. A Recovery in a former Action 
for an Aſſault, a good Bar to a 
ſecond Action for à new Conſe-' 
quence of the ſame Aſſault. 12 
2. To an Appeal of Murder. 63, 64 
Deeds are to be pleaded accord- 
ing to their legal Operation. 177, 
211 

4. A Plea wal to have an apt 
Concluſion. 198 


?! 


> 


6. What Matters! Soo to be ſpe- 


[oc 
| ; 0 r not? 2015 G. 
7 8 Elally ſhewn in Pleading for the 


1 Sake of Certainty; and that the 


C 


Adverſary may have his Opportu- 


Ge. 
7. Of Nonſenſe, and of Matter ca- 
pable of different Meanings, when 
to be rejected, or how conſtrued? 
210 
8. Where a Deed, notwithſtanding 
the Word Grant, muſt not be 
pleaded as a Grant; but as a Sur- 
ende. 11 
9. When Deeds are pleaded with a 
Profert, they are intended in the 
Cuſtody of the Court immediate- 
1 

10. Where Deeds have no Date, or 
an impoſſible Date, how to avoid 

a Variance in the Pleading? 212 
11. The beſt Pleading where a 
Deed Was delivered as an Eſcrow. 
413 


12. Many 


. | 


| 
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12. Many Things ill upon a ſpecial 
Demurrer, which are otherwiſe 
on a general Demurrer. Page 219 

13. The Form of Pleading is a 
_Ereat Evidence what the Law is. 


246, x i 


14. Full ly adminiftred, what to 


„ 


proved on, and what admitted by 


that - Plea ? 04 
15. Where an Adniiniſtrator char- 


ged as Executor, or vice verſa, 
the Pleading how to bee 305,307. 
16. Pleading Want of Aſſets and | 
ne, Oc. how to be? IP 


309 
17. Executor, Sc. muſt plead all 
his Judgments, or he loſes his | 


- Right of Preferring them. 3¹ 


18. Where the Right to a Tal or | ed. 
3* The Defendant's being beyond 


Market need not be ſhewn, i, 
n UT 7, | 1,316 
To a oped; Bond you. muſt | 
ond the ſpecial. Mater: 4326 
20. Special Matter to be, pleaded 
concerning the Repair 0 Figh- | 
Ways, and not Non Cu/,, - 338. 
21. Aſter a Recovery of Goods i in 
a Civil Action, you may indict 
4 Felony for the ſame mne 
3 not ice oe. 
. Where an Acquittal upon an 


infuffcient Indictment, is no good 


pPlea to a new One. 347 


2 3. Infancy is a good plea in Bar, 


in Caſe upon the Cuſtom of Mer- 


chants upon a Bill of Exchange. 


359 
24. The Courſe of Pleading to In- 
| 364 
Where ſeveral Pleas are requi- | 


'% ite, as in Aſumpſit and Trover, 


2 e 


the Actions cannot be joined. 
367 
26. A Man, in 1 High Treakos, may 


be allowed to withdraw his Plea ! 


2 


346 


6 WEIS" ere Ae. 


= 


of Not guilty . and plead Cuil. 5. 


e 398 
See Tuſtifitation per 4: 1 


27. Where a Principal Officer ju- 


' 


37- 


i es 


ſtifies under a returnable Proceſs, 
he muſt ſhew it returned, Gr. 


28. Where the Cauſe ought be be 


pleaded ſpecially on a Tuſtifica- 
tion for an Aſſault. Ibid. 
29. On Nil habuit in twnementis 
pleaded, what is ſufficient to be 
ſhewn on the Part of the Plain- 
offte 412 
30. Deeds to be pleaded, as their 
Operation is in Law. 413 
31. Letters Patent, or Exemplifica- 
tion of them, when” to be plead- 

1 121 


Sea is a good Reply to the Sta- 
tute of Limitations pleaded. 427 
33. Whether a Plea is made a Plea 
in Abatement by! its Concluſ ion 2 

460, 461 
34. In Debt upon a Charter-party, 
the ' Defendant's Plea ill, and 


why? FT 466, 467 
3 Ge. Miſufmer how to be pleaded? 
492, 493, 563 


36. The Default. of a neceſſary Tra- 
verſe is Subſtance," and not aided 
by a general Demurrer. 539, 540 
On a Bond for Performance, 
Gc. to render an Account, how 
the Pleading may be? 540, 541 
38. A Plea which begins in Bar, 
and concludes in Abatement, & 5 
vicè verſa,” what to be deemed? | 
„ 
39. What Effect the Replication 
may have to make the Plea either 
in Bar or Abatement. Tbid. 


40. De- 
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45. Faulty Declaration cured by 


— 


A Table of the Principal Matters.. 


— 


40. Declaration where not to lay 


Cauſe of Action within the ſame 
Term. Page 541, 542 


41. Whether Sur pluſage may be re- 


jected. | FA, 


42. Where the Plea is to conclude | 


to the Country, and not in Bar. 
| 342, 343 


43. A Plea too general, incertain 


and inſufficient, overthrown upon 
a general Demurrer. 542, 543 
A Man cannot plead double 


in Bar; whether he may plead | . 


ſcveral dilatory Pleas. 543, 5443 
549 


Verdict, which would have been 
ill upon Special Demurrer. 544 


46. Where the Matter pleaded ad- 


mits a Non- performance, Cc. 
there is no need to alledge a 
Breach. 3J8442 545 
47. A Special Plea in Bar in Tro- 
ver, amounting to the General 
Iſſue. 5 


545 
48. Where an Executor pleads | . 


Judgments, and no Aſſets ultra, 
how the Pleadings ought to be. 
3 : 545, 546 

49. A Defeazance is pleadable in 
Bar. | $46,547 
50. Where, if a Plea be falſe in 
Part, it is ſufficient for the Plain- 
til. - $47 
51. The Plea being idle, and the 
Declaration good, the Plaintiff 
ſhall have Judgment upon De- 
murrer. 447, 548 
52. Whether in Caſe, for Diſtur- 
bance in a Common, the Plain- 
tiff is to ſnew Title, by Grant 
or Preſcription. | 548 
53. Where in Treſpaſs, Aſſault and 


Battery, the Detendant muſt aver 


3 — - 


tis the ſame Treſpaſs, or not. 


7 SIE Page 548 
54. Whether Pl/za be Nomen col» 
leftioum —_ 549 
55- Whether all Taxes in a Cove- 
nant,include Parliamentary Taxes. 
UREA B38 1 549, 550 
56. If the Rejoinder be a Departure, 
Whether the Plaintiff ſhall have 
Judgment. 549, 550 


57. The Want of a Fenue in 


the Declaration is cured, where 
the Defendant confeſſes the Fact. 
5 % 
58. What Variance between he 
Declaration and the Oyer is fatal 
to the Plaintiff. 552, 553 
59. He that hath a Leet ought to 
plead the Bounds of it certainly. 


55352554 


60. A Plea may not amount to the 


General Iſſue, though the Matter 
- 'of it may be given in Evidence. 
| 554, 562 


| 61. In declaring in an inferior Court, 


the Juriſdiction muſt be laid in 
every Count. 354 
62. On diſtraining for the Penalty 
of a By-Law, the Bailiff muſt 
plead the Precept, &c. to make 
the Diſtreſs. 554, 555 
63. Where it ſhall be ſufficient to 
prove a Part of a Plea, and the 
| Whole is not neceſſary. 555 
64. Where he, who declares or a- 
vows for Part of a Debt or Rent, 
muſt ſhew how the Reſt was ſa- 
dme Lid. 
65. Whether an Attorney who puts 
in a falſe Plea in Abatement, may 
be obliged to ſwear to it, or to a 
foreign Plea. 4 6777 170 
66. In what Caſes, and how, and 
when the Plaintiff in Eje&ment 
10A ſhall 


A Table of the Principal Matters. 
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ſhall be obliged to accept of a 
- Plea, 5 Page 556 


67. The Defendant ought not to 
traverſe what the Plaintiff bath | 


not alledged.  Thid. 
68. Diverſity between pleading Out- 
lawry in Abatement, and in Bar. 


65. Tender and Uncore prift, how 
and when to be pleaded. 556, 557 
70. When the Plaintiff may con- 


clude his Replication in Bar, toa | 


Plea in Abatement. Did. 
7t. Where a Record of the ſame 
Court is pleaded in Abatement, 
and. Oyer prayed, and not given, 
what is to be done. 557, 558 
72. Where the Date of a Bond is 
material, and differs from the Day 
mentioned in it, there muſt be a 
Traverſe of the Delivery on that 
73. How many Ways of pleading a 
Kecord. 558, 559 
74. In what Caſe there ſhall, 
ſhall not be new Rules to plead 
after an Amendment. 359 
75. In what Caſes the Defendant is 
at Liberty to wave his Plea. Bid. 
76. What is the 
- the Plaintiff releaſes after the Ac- 
tion brought. 
77. At what Time the Defendant is 
to plead. | 560 
78. A Plea fair, and containing ſpe- 
cial Matter of Title, ruled to be 
received on Payment of Colts, 
_ . after Judgment ſigned, c. Ibid. 
79. On an ill Plea, the Replication 


aſſigus an ill Breach, the Plaintiff | 


: cannot have Judgment. Lid. 
80. Debt on Bond, Plea, Puts dar- 

rein continuance, of Payment of 
Part, and an Acquittance ; this is 


bid. 


OF | 


er Plea where | 


id. 


in Bar, and not in-Abatcwene, 

i 070 2:03 Page 560 
81. How Writings by Common 
Law, and by Statute, difler in 
pleading them. co, 56; 


82. What Advantage may be taken 


of a Slip in the Pleading of the 
other Side, and when. 561 
83. A Plea beginning with an An- 
ſwer to the Whole, and the Mat- 
ter of it, is only an Anſwer to 
Part, the Plea is naught. 561, 
5 3 568, 569 
84. In Aſſumpſit the Defendant may 
_ plead Payment, or give it in E- 
vidence on Non afſump/it. 561, 
85. There are two Sorts of Colours 
86. The Reaſon of giving Colour 
in Treſpaſs. 4 
87. In Replevin, in whom Property 
may be pleaded, and how. Ibid. 
88. Where the Plaintiff takes Iſſue 
upon a dilatory Plea, how he is 
to conclude ; and how, when he 
confefles and avoids it. 563 
89. Plea of Confin and Heir, not 
ſnewing Zozp, is bad on Special 
Demurrer, and good on General 
-Demurrer. - 563, 564 
90. Tender of ſufficient Amends, 
how well pleaded. F564 
91. Where the Replication is a De- 
parture. Iii d. 
92. He that pleads an Exemption, 
Oc. muſt ſhew himſelf regularly 
qualified, (5c. 565, 566 
93. The Difference between decla- 
ring of a Deed, and upon a Deed, 


as to ſetting forth the Date. 565, 


| 566 
94. Treſpaſs for breaking the Seal 
of the Defendant off the Plain- 


tiff's 


— __- 2 — — 


wn OA wet — 2 


— „„ 


_ riff's Deed, and whether repug- 
nat. Page 565,566 


by general Demurrers. 
96. On Riens arrear pleaded, what 
admitted, and what to be pro- 

n. gs 
97. The Statute of Amendment of 
the Law, 4 Ann. c. 16. does not 
help Subſtance. 367, 568 
98. A Plea muſt not deprive the 

Plaintiff of his Iſſue. 568 
99. Where Seiſin of the Anceſtor 
muſt be ſhewn. 
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Part, as, if found for the Defen- 
dant, would 
ee % e 
101. How the Officer of an Univer- 
ſſty is to plead their Privilege, 
When he has been removed. 587 
102. How Officers of the 
Courts, and their Clerks, are to 
plead their Privilege, and whe- 
ther they are to make a Defence. 

© ES = 588 
103. Whether an Officer of one of 
the great Courts, being in Cuſto- 
dy, may plead his Privilege. 588, 


164. Whether he who pleads Pri- 
vilege muſt conclude to the Re- 
cord. 
105. Whether an Attorney pleading 
Privilege, muſt conclude with a 


f Es 589, 590 
106. Where a Declaration is to 
conclude, Contrary to the Form 


See Dectatation, Demurrer, De- 
parture. 


A' Table tile Principal Matrors. 


95. Faults of Form, where cured 
566 


Did. 
100. A Traverſe ſhould be of ſuch 


deſtroy the Plaintiff's 
„ 


great 


589 
58% 


Profert of his Writ of Privilege. 


¶ the Statute, or not. 633, 634 | 


Pledge and Sailment. 


1. Whether the Pawnee ſhall an- 
ſwer for the Goods, if he be rob- 
bed. 5 Page 569 

2. Whether the Pawnee hath any, 

and what Property in the Goods 

8 pawned. 3 Lid. 


Booz. 


1. A Man ſhall not be deprived of 

his Liberty for Poverty, though 
be may of Magiſtracy: 439 
2. Order of Removal ought to ſay, 
Duorum unis. 507, 572 
3. Seſſions, on Appeal of Perſons 

grieved, may ſet aſide a - Poor 
Rate, and make a new Rate; or 
order the Church-wardens, &c. 
to make ne. 508, 509 
4. A Baſtard muſt be kept where 
„fe 309 
5. Whether Juſtices of Peace can 
ſend Poor to extraparochial Pla- 
4 Ces. Tbid, 
6. A poor Perſon is not to be re- 
moved, but upon Complaint of 

Church-wardens. | 510 
7. Whether by Stat. 43 Eliæ. Juſti- 
ces of Peace can place out poor 
Children, and to whom. 570 
8. Order to bind poor Appretitices 
| muſt mention the Church-war- 
dens in it. 570, 571 
9. If a Man marries a Grand-mo- 
ther, with Whom he has any E- 


|} ſtate, and ſhe dies, he muſt main- 


tain the Grand-children. 571 
10. Whether an Order for the Pay- 
ment of a weekly Sum by the Pa- 


11. Legal Settlement, and laſt legal 


Settlement are the ſame; for eve- 
ry 


Table of the Principal Matters. 


ry new Settlement diſcharges the 
precedent. Page 572 
12. Where a Man has a Freehold, 
he ſhall not be diſturbed from it 
by Juſtices of Peace, provided he 
chuſes to live there. 
13. One Pariſh may be compelled 


to contribute to the Poor of ano- | 


ther Pariſh. 573 
14. At what Age Children are to be 
deemed Nurſe- Children; and 
whether the Removal of the Pa- 
rent influences the Settlement of 
the Child. 574, 578, 579 
15. A Pariſh in Reputation, having 
Church-wardens and Overſeers of 
the Poor, is within the Stat. 43 
Eliz. though in Truth it be no 
Pariſh. 575, 577 
16. Whether extraparochial Places 
may be taxed in Aid of a Pariſh, 
overburthened with Poor, or eice 
verſa. ' "ER 
17. The Juſtices cannot make or 


confirm a ſtanding Rate for many | 


Years; for it may grow —_— 


18. A Rate called a Pariſh Levy, 


whether it fhall be intended a | 


Ibid. 


Poor-Rate. 


19. To remove a poor Perſon, the 


Order muſt ſhew, it appears to 
the Juſtices he is likely to become 


cChargeable; and not by way of 


Recital of a Complaint. 577 
20. Hoſpital Lands are chargeable 
to the Poor. Did. 


21. Whether Servants or Appren- | 


tices are removeable, or not. 
5 4 577, 578 
22. The Occaſion and Effect of Cer- 
tificates to poor Perſons, and how 
far they conclude the Pariſhes 
which give them. 578 


572, 573 | 


576 


23. Baſtard Children are ſettled 


where born; not ſo, neceſſarily, 
in the Caſe of n Chil- 
37, dren. Page 578, 579 


24. poor- Rates, by whom they are 


to be made; and whether aſter 


the Poor have been relieved, and 


for how long Time. 579, 580, 
bis 8 81 
25. A Baſtard born at B. whither 
the Mother had been removed 


wrongfully, does not gain a Set- 


tlement at B. by its Birth. 580 


26. How Poor- Rates are to be al- 
ſeſſed upon Houſes divided into 
Tenements, or inhabited by ſeve- 
ral Families. {$1,582 
27. What Warrant is proper or ſuf- 
_ ficient to diſtrain for a Poor-Rate. 

| | 81 
28. Voting makes no ne 


Poſſeſion. en 


1. Poſſeſſion is given by a Liberate 
returned, to the Conuſee of a 
Statute, this is a Poſſeſſion in 
Law. But if the Tenant conti- 
nues in Poſſeſſion, it is an Outer. 
| | 263 

2. Twenty Years Poſſeſſion is a 
good Title in the Plaintiff in E- 
jectment. | 264. 

3- Where two Men are in Poſleſ- 

ſion of Lands, the Law will ad- 

judge him in, who hath the Right, 

5 Ibid. 

4. The Landlord may be joined a 
Defendant with the Tenant in 
Poſſeſſion, if lie deſires it, other- 
wiſe not. Did. 


Poſt- 


582 


5, 
. 
4 K* 


1 


2 


8 


1 
8 


SN 


& Preſcriptions to charge the Sub- 


1. Whether the Poſtmaſter General 


be liable to an Action for the Loſs 
of an Exchequer Bill; Gc. in the 
Office. Page 582, Oc. 


2. The Nature and Extent of the 


Poſt-Office; it is in Reſtraint of 

other Ways of Carriage of Let- 

ters. 582, Oc. 
Power. 


1. Power to make Leaſes, how to 
be conſtrued. 414, 415 


Preſcription; 


1. The Gentlemen Uſhers; Daily 


| Waiters preſcribe for a Fee of 5 /; 
of each Perſon knighted; and held 
good | 584 
jects ought to be founded in a Be- 
nefit or Recompence to them. 
673, 674 


Pꝛeſentation. 


1. The King's Preſentation of his 


Chaplain amounts to a Diſpenſa- 
tion. 5 + +2400 
2. A Preſentation may deſtroy an 
Impropriation, but not a Dona- 


tive. =, =» 


3. The King, on Promotion of his 
Clerk to a Biſhoprick, has Prero- 
oative to preſent to the Church of 
a Subject. 

4. The King has the Prerogative in 
(ſec. 3.) toties quoties, and it is 
not ſatisfied by a Diſpenſation to 


one to hold in Commendam. 585, 
7 | 586 


A:T, able of the Principal Matters. 


5. A Church newly erected by Act 


585, 586 


— 


of Parliament, is ſubject to the 

Prerogative in (ſec. 3.) though the 

Act ſays, the Biſhop ſhall preſent, 

AS Page 586 
Pꝛintipal and Acceſſozy. 

I. Who Principals in Murder. 484 


Pꝛivilege. 


1. Of Attornies, ſee Attozney. 


2. Of Parliament, the Court of B: 
R. cannot compel a Member to 
wave it, by putting Difficulties 
upon him: 264 


3. Whether proteuting a Suit con- 


cerning Elections, be a Breach of 
Privilege of Parliament. 526; 


527 


4. Privilege of an Univerſity, how 


to be pleaded by their Officer, 
after he is removed from the Uni- 


verſity. | 235 
5: How an Attorney of C: B. may 
plead his Privilege. 587, 588 


6. How Officers of the great Courts; 
and their Clerks, are to plead 


their Privilege; and whether they 


muſt make a Defence. 588 
7. Whether an Officer of one of the 
great Courts being in Cuſtody; 
may plead his Privilege. 588, 589 
8. The Diſtinction between Privilege 
of Court and of Proceſs; of Officers 
and their Clerks, and of Attornies. 
9. Whether he who pleads Privi- 
lege, muſt conclude to the Re- 
cord. tbid. 
ro. Whether an Attorney, pleading 
Privilege, muſt conclude with a 
Proſert of a Writ of Privilege. 
589, 590 

10 5 | 11. An 


11. An Attorney ſhall be allowed 
his Privilege in a Oi tam againſt 


him, but not in an Information. | 


PL ++ >: FRO $90 
12. The King's Grant of Privilege 
to a Place would be void in Law, 

if it has no Court of its own. 

[+ ; Thid. 

'r3. Whether there be any Privilege 
from Arreſts in the Temple. Ibid. 
14. Privilege of the King's Palace 
of Mhiteball as to Arreſts. 590, 

| 591 


Paivity. 

1. Privity of Contract remains a- 
gainſt an Aſſignee, after the Pri- 
vity of Eſtate is gone. 

Dꝛocedendo. 


1. Procedendo granted, that the 
Action might not be loſt to the 
Plaintiff. ns 

See Certiozari, Habeas Coꝛpus. 
Pioocels. 

1. Whether a Citation to the Spiri- 

tual Court, ſerved on Sunday, be 


within the Stat. 22 Car. 2. and 
void. 591 


Pꝛohibition. 


1. Prohibition, when granted to a 


Suit for Solicitation of Chaſtity | 


F SO, 51 
2. Lies not to the Spiritual Court 
for proving a Will containing 
both Lands and Goods. 180 

3. Prohibition to the Court of Chan- 
cery of the Cinque Ports, not to 
try a Cuſtom. 1 83 | 


T 


| 


A Table of the Principal Matters. 
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| 


14. Prohibition againſt ſuing in the 


— 


4. Prohibition lies to an inferior 
Court, if it diſallows a proper 
Plea to its Juriſdiction. Page 186 

5. Prohibition to the Spiritual Court, 
where a Cuſtom is denied. 318 

6. Prohibition to the Biſhop, to try 
the Right of Lecturer; yet the 
Biſhop is a Judge of the Fitneſs 

. of the N 418 

7. The Spiritual Court ſhall not be 
prohibited to punith for Fornica- 
tion, though one of the Parties be 
dead. | 457 

8. Prohibition ſhall not go in a Suit 


turo, unleſs the Party alſo ſues at 
Common Law. 
9. Lies to the Spiritual Court to 
prevent diſtributing an Eſtate pur 
auter wic. 0. 
10. Prohibitory Writ to a Rope- 
dancer, Oc. the Nature of it. 
„ 378 
11. Whether the Spiritual Court 
ſhall be prohibited in all Caſes 
where a Lay-Fee comes in Que- 
ſtion. | 592 


| 12. Ancient and modern Practice, 
where Prohibitions are granted 


on Motion. 


| | 592 
13. Prohibition aga inſt ſuing in the 


Spiritual Court, for calling a 
Dean a Knave. 593 


Spiritual Court, for calling a Wo- 
man pocky Whore, Go. bid. 
15. Where an Affidavit is neceſſary, 
or not, in moving for a Prohibi- 
tion. 
16. Where the Matter ſug 
aà Prohibition, muſt have firſt been 
pleaded below. 594 
17. Where a Prohibition may be 
7 granted h after Sentence, Or not. 


594, 599 
18. Whe- 


on a Contract of Marriage in fu- 


457, 458,459 © 


59393 394 
geſted for 
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98 


. 
3 S IT TR w Bf. * 
FFC e ä \ ; ; 

af 8 5 ny. PFF V RE WO oe ACNE 7 A r 885 
8 = . A 5 22 ͥͤ ũ ² TTT FTP 

43 LEY 6 1 eee * 2 22 3 4 5 2 HP 4 LE EG EIA; PIES As af 4 C 
#7; $ 2 07s $75 A JV « o 
C e 
: YO en os. 7 hs.” 
ö 8 


: . £ Perry 4 ee $311 a4 0 — 5 . Ee 
o Ls 2s Ro TOW ES IT OG oe Rt Re V 5 . 5 
e ee e het. . J. TRI OR NA EN INS EN TCC R 0 l 3 ; (LES . | | ; 
8 3 3 ELSE, 2 3 3 a FOR FA 2 99585 N 25 n 5 75 e R . n 1 8 . ö 8 9 EA eh ns FS ag oo. N ; : 
| vn. ˙ a 8 1 2 8 2 * 8 r foe” a TRY „WV e 5 4550 e e dt ont Ds TT IO. © III MV po EIS ö \ 833 
2 5 : . 3 8 5 E CCC 1 . 8 . 2 FS. F AY SE Cots Eble 8 3 TT, e 3 e ON > i WES IPO 5 
F W : Mn rn ROY BAY I ON TINY 1 e 00) 3 29 r JJ 0 / c TINT 8 — . 
a N we RE IONS 8 wo 2 3 n LES 2 8 we 5 OT BR Et 3 8 . 5 3 195 : 3 . The 8 VS 9 * TS : 


— 


4 Table of the Principal Mang? 


18. Whether it lies to the Spiritual 
Court in a Suit for a Pariſh Rate 
for Repairs of the Church. Page 


| 59 
19. Where the Spiritual Court Mall 
not be prohibited in a Suit againſt 
a Spiritual Perſon, and for a Spi- 
ritual Thing. 595, 596 
20. Whether Prohibitions be of 
Right, or Diſcretionary. 595 


21. Whether the Maſter of a Ship 


may ſue in the Admiralty for his 
Wages. | bid. 
22. Whether the Regiſter of a Spi- 
ritual Court may ſue there far his 
Fees. 596, 597 
23. Suit in the Court of Honour, 
for ſaying of a Knight, 20 a 
Knight! Tin à pitiful Fellow, 

| &c. Prohibition went abſolute. 

| 297 

24. Where a Mixture of an Offence 
puniſhable at Common Law, ſhall 
ground a Prohibition. 


for Tithe-Wood. 598 
26. If the Queſtion, Modus, or no 
Modus? a Prohibition ſhall go. 

| | . Tbid. 

27. Whether Cuſtoms, and Preſcrip- 
tions be Grounds for ang 

| | 1bid. 


28. Where it lies for denying a Co- 


py of a Libel. bid, 


29. Prohibition. went where the At- 


tempt. was to ſet aſide Inſtitution 
by the Vicar General. 599 10 603 


30. Where a Prohibition lies, or 


not, for citing out of the Dioceſe, 
„ 603, 604, 605 
31. Whether Prohibition lies to 
the Admiralty, in a Suit between 
Part-owners on ſending out a 
Ship. 470, 471, 647, 648 


l | 5975 598 | 
25. What a Ground for Prohibition | 
.in:a Suit in the Spiritual Court 


32. Where a Compoſition is for 
Tithes, a Prohibition lies not ; 
the Remedy is Appeal. Paye 671 

See Admiralty. 


P2omiſe Collateral. 


1. How to lay Aſſuinpſir to charge 
for Money ſupplied to the Son. 
Note; if for Money lent to the 
Son, it will not hold: 606 
2. A. undertakes that B. ſhall re- 
deliver a Horſe hired from C. 
whether this be within the Sta- 
tute of Frauds. 606, 607 
3. 1 will ſee you pnid; I will un- 
dertake he ſhall pay you; if ei- 
ther, and which of theſe is with- 
in the Act of Frauds, Gc. 607 


Pꝛoperty. 


1. In whom, and how it may be 
pleaded in Replevin. 562 
2. Whether a Man may have any, 
and what Property, and when 
and how, in Creatures Fer.e na- 
HAV. 6: 608 
3- In whom the Property is of Game 
killed by Hunting. Lid. 


4. Who ſhall have the Goods du- 


N 
* 


ring the Diſpute of Property in 
Replevin. * a 


626 


4 22 


Q 

Quantum Merult. 

1, ] Ncertainty in the Number of 
Months, whether it vitiates 


a Declaration on Quan Me- 
- ruit, for Diet, c. 09 


Quare 


— 


Quare Jmpedit. 


1. What Plea of the Biſhop, That 
the Clerk was inſufficient in Lite- 


rature, is too uncertain. Page 
LS 3 609, 610 
Sce Preſentation. 
Que Ettate. 


1. Why the Commencement of par- 


ticular Eſtates muſt be ſhewn in | 


610 


pleading. 
Qui tam. 


1. Where a Statute gives a certain 
Penalty to the Party grieved, he 
need not join the King in an 

Action. Several Inſtances of Ac- 
tions Qui tam. 610, 611 


R. 
Recogntzances. 


ZR SR HEN Recognizances to 
try Indictments removed 

by Certiorari were firſt made ne- 
ceſſary. I 346 

2. Difference where the Cognizor 
and Cognizee has Poſſeſſion, after 

an Extent. | 
3. Where a Recognizance to appear, 
Cc. upon a Statute, varies from 
the Statute, it is not good by the 
Statute, but may at Common 
Law. 612 


4- Of Recognizances taken before a 
Judge at Chambers; the Me- 


1-27 Table. of the Principal Matters. 


611 


—c 


| thod of declaring on them; and 


their Eſſect. Page 612 
5- What Recognizance to be given 
on removing Indictments by Cer- 
tiorari. 613 


Record. p $558, 559 

2. Where a Recognizance taken at 
a Judge's Chambers, will not ſup- 
port a Declaration ſaying, Before 
Sir J. W. & ſeciis ſuis, &c. 612 
3. In Declaration for an Eſcape, 
whether Commitment to be laid 
Prout patet per Recordum. 613 


is removed in Judgment of Law. 


5. How an Act of Parlaiment is to 
be ſhewn, upon Nul tiel Record 
pleaded. | | Tbid. 

6. A Record is to be made of it, 
when a Priſoner ſurrenders in 


Chamber. 


Recoveries. 


it is the Courſe to grant a Scire 
facias againſt Tertenants; though 
this is diſcretionary ; the like of a 
Fine. re 614 

2. If the Tenant to the Præcipe 
gains a Freehold before Judgment, 

it is ſufficient. 615 
3. In the bringing the Writ, Oc. it 


is the Demandant's Right to the 
i Lands, 


1. How many Ways of pleading « 


4. In what Caſes the very Record 
Did. 


Diſcharge of Bail, in a Judges 
| 614 


1. Bound to attend at Seſſions. 444 


1. In Error to reverſe a Recovery, 


Fo 
3 


— 
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Lands, that is the Foundation of 


the Suit. Page 615 
4. A Reverſion expectant barred by 
a Common Recovery, Did. 
5. Of Alienations void or voidable, 
made by Tenant in Tail: 616, &c. 
6. If Tenant to the Pr.ecipe vouches 
Tenant in Tail in Poſſeſſion, and 
him in Remainder jointly, and 
they jointly vouch over the com- 
mon Vouchee, this is good; 618 
7. Tenant in Tail makes a Tenant 
to the Præcipe, who vouches a 
Stranger, who vouches 'Tenant in 
Tail, who vouches the common 
Vouchee, this is good. 619 
See dſes. 


Releaſe, 


1. Whether the Debt be releaſed, | 


where the Obligee makes the Ob- 
ligor his Executor. 311,312 


2. What ſhall be ſaid a Deteazance, | 
5465 947 | 


and no Releaſe. 
3. What is the proper Plea, when 
a Plaintiff releaſes after Action 
brought. : 559 
4. A Covenant perpetual not to ſue, 
is a Releaſe ; otherwiſe, if not to 
ſue within a limited Time. 620 
5. Where general Words in a Re- 
leaſe given for a Legacy, ſhall 
not be conſtrued to extend to a 
Debt due to the Releaſor. Did. 
6. Upon a general Releaſe, a Note, 
Sc. given, bearing even Date 
with the Releaſe, is not diſchar- 
ged. | = 
7. Whether a Bond of the Inteſtate 
be releaſed by a Releaſe of all 
Demands to his perſonal Eſtate. 
Ibid. 

8. Where a Deed ſhall te conſtrued 
to the Uſe of the Releſſee, though 


— — 


no Conſideration ſhewn, nor any 
expreſs Uſe limited: Page 621, 


622 


- Remainder, 


1; Of Remainder veſted or contin- 


gent in a Deviſe, by what Words. 

| 43 228 

2, Whether a Remainder in Tail 
ſhall drown an Eſtate for Life or 
Years. Lid. 
3. Whether a Remainder limited to 
a poſthumous Child be good, where 
there is no particular Eſtate to 
ſupport it. bid. 


4. The Difference between a con- 
tingent Remainder and an execu- 


tory Deviſe. 1bid. 
5. A. Tenant for Life, a contingent 
Remainder to B. A. makes a 
Feoftment upon Condition, the 
Contingency happens before the 
Condition is broken, the Re- 
mainder is deſtroyed ; for, 623 
6. There muſt be a particular Eſtate 
in Being, or a preſent Right of 
Entry when it happens, to ſup- 
port a contingent Remainder. 
Tbid. 


7. Leaſe to A. for Life, Remainder 


to the right Heirs of B. good, if 
B. dies before A. otherwiſe not. 
 Thid; 

8. A Leaſe for Life to B. Remain- 
der for Years in Contingency; 
Remainder over; Tenant for Life 
dies before the Contingency hap» 
pens, the Remainder over ſhall 
take. 623, 624, 625 


See Ozders of Juſtices, Pooꝛz. 


I oC Rent. 


S 


, 
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Rent. 

1. Seizure of ſome Goods, as a Di- 
ſtreſs for Rent, in the Name of 
all the Goods in the Houſe, is a 
good Seizure of all. Page 416 


2. On Riens arrear pleaded, what 
admitted, and what to be proved. 


567 | 


Rent-charge. 


1. Where Lands, c. are charged 
with a Rent-charge, and the Ow- 


ner leaſes them, and covenants to 


ſave the Leſſee harmleſs, how the 
Leſſee is to demean himſelf, c. 
. 626 


| Repleader, 


1. There can be no Repleader where 
 _ @ Treſpaſs is confeſſed. 149 
2. There can be no Repleader after 
a Diſcontinuance. 156 
3. Where the Iſſue wholly immate- 
rial, a Repleader awarded. 413 


Replevin. 


1. Replevin is an Action grounded 


on the Right. 408 
2. Is not a returnable Proceſs, until 
the Pluries. 
3- In Replevin, in whom Property 
may be pleaded, and how. 562 
4. A Homine Replegiando, whether 
it differs from a Replegiare de A 
| verii . ny 626 
5. Who ſhall have the Goods, du- 
ring the Diſpute of Property in 
|  Replevin. | Eid. 


6. In Replevin, the Plaintiff, tho 


409, 626 


[ 


|. abſent, may make an Attorney. 
| | Page 627 


7. The Avowant is both Actor and 
Defendant in Replevin. id. 


8. Where Conuſance muſt be made, 


or not, in Replevin. bid. 
9. What is a proper Concluſion for 
the Avowant in Replevin. Tbid. 


Replication. 
See Plea, &c. ſparſim. 


Requeſt. 


1. The Time when a Requeſt ought 
to be made. | 754.5 69 


Reſcue, 


I. What muſt be proved in an Ac- 
tion on the Caſe, for a Reſcue on 
meſne Proceſs. 628 


2. How a Motion for an Attach- 


ment againſt Reſcuers, upon meſne 
Proceſs, is to be founded. Lid. 
3. In a Writ of Execution, the She- 
riff cannot return a Reſcue. 628, 
629 

4- On the Return of a Reſcue, the 


Offenders fined four Nobles each. 


629 
 Reftitution. 

1. Whether to be upon a 'Traverſc 
of an Inquiſition of forcible Entry. 

| 402 

2. Where Money is levied by Ex- 
ecution, and paid, and Judgment 
afterwards is reverſed, there 
ſhall be Reſtitution without Sci. 
a. otherwiſe where levied, but 
not paid, Gc. 


Return. 


629 


> 
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Return. 


1. Return to Habras Corpus al- 
loved to be amended, and made 
ſpecial, that the Party might not 
loſe her Action. , Page 429 

2. Return to a Mandamus ought 
to be certain to every Purpoſe. 
: es b 

3. Where a Return to a M 
is falſified, a Peremptory Manda- 
mus goes. | 440 
4. Who may make, and who may 
diſavow a Return. 440, 443 
5. Why exact Certainty required in 
Returns to Writs of Mandamus. 

- 441 

6. What is a good, or evaſive Re 
turn to a Writ of Mandamns. 442 

7. Evidence by whom the Writ was 
returned, what is ſufficient. 443 
8. Action for falſe Return, againit 
whom to be brought. Did. 
9. On repugnant Return, Peremp- 
tory Mandamus. 444 
10. Whether a Return to a Manda- 
mus eſtops a Corporation. 447, 
OC 


11. For falſe Return of a Member 


of Parliament, whether Action on 
the Caſe lies. 629 10 635 
See Mandamus, Mrits. 


Revocation. 


1. Warrant of Attorney to confeſs 
Judgment, whether revocable, or 
Not. 400 


Riots. 
1. In pulling down Fences, whether 


' puniſhable on an Information. 
361, 362 


| 


1 


| 2. Indictment that J. & with many 


others committed a Riot at, Gc. 
good. Page 635 
3. Where many are indicted for a 
Riot, they may move that the 
Proſecutor may name three or 
four of them, Gc. and abide by 
that Verdict. 635, 636 
4. What is an unlawful Aſſembly, 
and not a Riot. 636 

5. When Juſtices of Peace ought to 
inquire of Riots. Ibid. 
6. What Quarrel or Aﬀray is a Ri- 
ot, or not, in which three or more 
are engaged. > 6F6, 637 
7. Three Perſons neceſlary to make 
a Riot; therefore only tevo cannot 
be gnilty, where four were in- 


ai 637 
Rivers. 
1. To whom they belong. 499 
2. Of Nuſances in them. Ibid. 


Robbery. 


1. The Maſter may ſue for the Rob- 
bery of his Servant, and the Ser- 
vant's Oath is ſufficient. 637 

2. The Servant may ſue, if robbed 
out of his Maſter's Preſence. 637, 

638 

3. A. is aſſaulted in the Hundred of 
B. and forced into the Hundred 
of C. and there robbed ; this is 
a Robbery in the Hundred of C. 

638, 639 

4. Robbers ſeize a Carrier and his 
Horſes, &c. and drive his Horſes 
into another Hundred, and there 
rifle his Waggon, this is a Robbe- 
ry where the firſt Taking was. 

| - 690 
5. The 


9 


2 
o 


7 * 2 
A 


5. The Hundred is not chargeable, 
if they apprehend the Malefactors 
within forty Days. 

6. To charge the Hundred, it is not 


in the Highway. 640 


* 


* 


Sacrament. 


13 | O be taken by Officers, by 
Stat. 13 Car. 2. 


Scandalum Bagnatum. 


1. The Action lies Qui tam, Oc. 
and wherefore. 611 
2. Whether Special Bail is to be 

granted in K andalum Magnatum. 
| 54 640 


Scavenger's Rates. 


1. Who are to contribute towards 
them. 


Stire Fatias. 


1. In Ejectment Scire facias is as 
neceſſary as in any other real Ac- 
tion. „ 28 
2. If Plaintiff in Error lies ſtill, the 

Defendant muſt ſue a Scz. fac. 
 Opyare executionem non, Gc. 278 
3- Againſt the Tertenants, in Error, 

to reverſe a Fine or Recovery, 

though it is not ſtricti juris. 614 
4. Judgment againſt two Defendants, 
one dies, whether Execution may 
be had againſt the Survivor, with- 
out a Scire facias, 640, 641 
I 


Page 639 


303 


506 
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Servants. 


1. Where the Maſter gives his Ser- 
neceſſary the Robbery ſhould be | 


vant ready Money to Mear, 
Gc. who buys on Tick haber 
the Maſter chargeable. Page 641 
2. A Note given by a Servant will 
bind the Maſter, where the Ser- 
vant is allowed to deliver out 
Notes. 15 oy 642 
3. Where the Maſter ſhall anſwer 
for the Neglect or Tort of his Ser- 
vant. 642 
See aſter and Servant. 
Seſſions. 


1. In what Caſes the Seſſions can 
controul the Authority of Juſtices 
exerciſed out of Seſſions. 405, 406 
2. May, on Appeal of Perſons 
grieved, ſet aſide a Poor Rate, 
and make a new Rate, or order 
Church-wardens, (5c. to make 
one. 1 508, 509 
3. An Order of Juſtices of Peace to 
diſcharge an Apprentice, may be 
originally made at Seſſions. 511 
4. An Order made at Seſſions may 
be vacated the ſame Seſſions. 511, 
512 
5. If any Thing be done at Seſſions 
in which a Juſtice of Peace is con- 
cerned, his Name ought not to 
be in the Caption, Oc. 517 
6. Contribution by one Pariſh to 
the Poor of another Pariſh, or- 
dered at the Seſſions. 573 
7. The Seſſions cannot order an old 
Poor Rate to ſtand; nor make a 
ſtanding Rate for ſeveral Years; 
for it may grow unequal. 577 
8. On Appeal to Seſſions, an Order 


is diſcharged, this Judgment binds 
| | only - 


A. Table of the Principal Matters. 


"bt the Parties: But if the Or- 
der be confirmed, it is concluſive 
to all Perfonss Page 577 
9. Whether the Seſſions can indict 
tor Petit Treaſon oy 5-127 


Sewers. 


I. Commiſſibn of Sewers to defend 
againſt the Sea is very antient; 
but Sewers for Melioration of 
Land are eby Statute. 643 


Sheriffs. 


> How puniſhable. for not bringing 
in the Priſoner's Body. 89 
2. Where bound to take Notice of 
a Claim of Property in Goods. 
143 

3. Where the Commitment muſt be 


to him, and not to the Gaoler. 


* 

4. If he deliver the Writ to a 
wrong Perſon, by which tis loſt, 
tis a Contempt. 15 

5. Tis a Contempt to diſturb him 
in executing an Execution. id. 
6. On Challenge to him, the Writ 
* to go to the Coroners. 166, 167 


Y * 


VUnder- Sheriff muſt act in the 


” High Sheriff's Name. 221 
8. Where the Sheriff may have Leave 
to diſavow the Return of a Writ. 
| 274 
9. Where there is a permiſſive E- 
ſcape, the Sheriff is liable, and 
cannot retake the Debtor. 


for the Faults of his Gaoler, but 
not criminally. 280 
11. The Defendant in actual Cuſto- 
dy of the Sheriffs of London by 
entering Plaint in their Court 
there, when? Ibid. 


279 | 
10. The Sheriff is to anſwer civilly | 


— 


12. In Execution againſt one Co- 
partner, whether the Sheriff muſt 
-ſeize the Whole. Page 302; 643 

13. Whether the prior Delivery of 
Writ to the Sheriff gives a Prio- 
rity of Execution. 302 

14. After Execution begun the She- 
riff on Fi. fa. may proceed and 
ſell the Goods, notwithſtanding 
Error brought. | 304 

15. Caſe may be maintained by Ex- 
ecutors for a falſe Return i E- 
ſcape in the Teſtator $ Life- time. 

O 

16. What Fees due to him 1 d 
Ca. Sa. Stat. 28 El. 317 

17. May maintain Debt fot Fees on 
executing an Eltgit. 318 

18. Writ of Aſſiſtance to him to do 
Execution in a criminal. — 


| 19: Who to be choſeh Sheriffs of : 
| London, and by whom? 431 
20. What may excuſe a Man from 
"ſerving Sheriff, or not? 505 


4 21. Where the Sheriff is to be Par- 


2 to the Inquiſition of a Riot — 
uſtices of Peace? 

22. Whether Goods being feiſed 6 
the Sheriff, and in the Cuſtody 
of the Law, can be ſeiſed again 
by the ſame, or another Sheriff? 


23. Whether Payment of the Mg 
ney to the Sheriff ſhall excuſe the 
Defendant ? 644 

24. The Sheriff liable to an Action 
after Demand, c. for the Re- 
ward by Fat. 6 & 7 M&M. 
for convicting Clippers and Coin- 
ers. 644 

25. Where the Sheriff may well re- 
turn a Devaſtavit againſt an Ex- 
ecutor, and the Reaſon? 644,645 


10D 26: The 


A Table of the Principal Þ Matters. 


| 265 The Sheriff by Virtue of a le- 
gal Warrant in his Hands, can- 
not detain, # Debtor brought to 
: him by an MogaltFeree- Hee | 


27. Where * Sheriff may —— 
in an; Execution notwithſtanding 
the lem: s Death, and, why? 

646, 647 


28. Where the Writ of Diſtringas 


nuper vicecomitem lies? and the 
two Kinds of ite , 
| See Execution. 


Ships. 


1. Whether the greater Part of the 
Part-Owners of a Ship, have any 
and what Means to ſend her a- 
broad, the leſſer Number diſſent- 

ing? 470, 471, 647, 648 

2. Where Goods are 

whether the Action lies for the 


id. 


damaged, 


Freighter againſt the Maſter, or | 


the Owners, or ſome of the 
Owners? 648,649 

3. Where the Owners muſt all join 
in bringing an Aion? 649 
4+ In what Caſes of Ships being loſt 
Seamen loſe their Wages, or Part 
thereof? 


468, 650, 651 


'5. In what Caſes a Maſter may 


2 the Ship, or not? 651 


Simony. 


1. What it is, and how, and before 


whom puniſhable 2 651 


Slander, 


ha Whether it be Slander to ſay of 
a Pawn- broker, Thou art a bro- 
ken Fellow ? 

g | 


652 


8 


2. He is a Facokite oF of a ju- 
4 of Peace, the Action 
ies. —— 652, 6 

3. Whether Indictment lies for 7 


ing to.s. ee T care not a 


Fart for on: 


ou are a _ 
and a Raſcal. 


4. Action lies for ſaying, Tou 2 | 


my Boxwood, and I will prove 


0G 2 654, 655 
- Some. general Rules Fong = 
” Words. 


See Adlon fo? Wows, loss 
Soldiers, 


©; On aeg the Army, they : 


were exempted from Suits for 
three Vears. | > 055 


Spiritual Courts and Perſons. 


| Is . Not prohibited to prove a Will f 


"containing both Lands and Goods. 
80 

2. Their Sentence in Miatters of 
Spiritual Cognizance, while it 
ſtands unreverſed, is good Evi- 


; dence in. the Temporal . 


3. Prohibition to try the Right 4 
a Lecturer, yet the Biſhop is a 
Judge of his Fitneſs. 418 

4. Have Juriſdiction of their own 
Officers. 


of the Parties be dead. 


Contract per verba de praſenti. 
Lid. 


| 7. By bringing an Action at Com- 


mon I,aw on a Promife of Mar- 
riage, the Remedy in the Spiri- 
459 


tua Court is waved. 


8. Whe- 


e 
| 5- May puniſn Fornication tho one 
6. Have Juriſdiction of a Marriage- 
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8. Whether their Proceſs may be 


ſerved on Sunday notwithſtand- | 


=, Stat. 22 Car. 2. Page 591 


- Whether the Courts will be | 


more tender of the Reputation 


of Clergymen than of other ens 2 


593 

10. What Courſe ought to be obſer- 
ved by the Spiritual Court for the 
Repairs of a Church ? 594 
11. What Suit againſt a Spiritual 
Perſon good in © the. Spiritual 


Court, where it could not bind a 


ene, 5957 596 
2. Whether the Regiſter of a Spi- 

| . Court may ſue there for his 
Fees, Fe 122 3J96, 597 
13. Difference between the Juriſdic- 
tion of the Admiralty and Spiri- 


tual Court. 598 
14. Whether a Pariſh-Clerk 4 a 
599 
Inſtitution by a 


Spiritual Perſon. 
15. Whether an 
Vicar General be good, Gc. 


599, Gr. | 
16. Reſtrained by Hat. 23 H. 8. 


c. 9. from citing out of the Dio- 
ceſe. 


656 

18. Where there is a Controverſy 
about a Will, B. R. will not 
grant a Mandanus to commit 
Adminiſtration. 
19. Where the Spiritms] Courts have 
a concurrent Juriſdiction with the 
Temporal, in Matters remedied 


by Statute, and where not? 657 


20. To whom a Licenſe to preach 
s neceſſary, or not? and whether 
to the Incumbent of a Dohative ? 

658, 659 


21. What power the Ordinary hath 


over the Incumbent of a Donative: 2 
659 


656, 657 


| 


7 
e 


603, 604, 605 | x 
27. How many Sorts of Peculiars, | 


nnn I II wo Sc 


22. Whether an Acquittal at Com- 
mon Law for Battery, ouſts the 
Spiritual Juriſdiction for Brawling 
theres” --; Page 659. 669 

23. Whether the Spiritual Judge 
can releaſe an Adminiſtration- 
Bond, given purſuant to the Sta- 
tute. 660, 661 

24. Where the Sentence of the Spi- 
ritual Court may be gainſaid, or 
not? | 661 


Star chamber. 18 


1. The Star-ohamber: was before the 
. Time of Henry the 7th, its Au- 
+ thority. ve 362 
2. The King's Bench now hath all 
the lawful Power which the Star- 


nner had. 361 
Statutes. 

Wh Statutes to be conſtrued 

" Aricf y? 215 


2. 2 & 3 E. 6. for ſhooting in a 
Gun with Hailſhot, Indictment 
lies: not before Juſtices of Peace. 
3. Indiaments for Offence again 
Statute, ought to ſhew that * 
Offence is within the Statute. id. 


4- Are to be conſtrued by the Com- 


mon Law. 477 
5. Statutes againſt Magna Charta 
are to be conſtrued ſtrictly. 513 
6. Difference between Actions on 
Statutes, and Civil Actions. 5 22, 
523, 633 

7 How a Statute erecting a new 
Church, and ſaying, The Biſhop 
Hall preſent, &c. is to be con- 
ſtrued? 586, 587 

8. Where a Statute gives a Penalty 
to the Party grieved, he need not 

| join 
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join the King in an Action. Page 
610, 611 

9. Various Doctrines concerning 
Actions upon Statutes. 633 
10. Where a Declaration is to con- 


clude, Againſt the Form of the | 


Statute, or not? 633, 634, 635, 
661, 662 

11. If there be no Statute, and the 
Plaintiff concludes contra formam 
Katut. it is Surpluſage. 662 
12. Where the Plaintiff miſ-recites 
a general Statute, the Defendant | 


is to demur, and not to plead 


Null tiel Record. But if it be a 
private Act, the Defendant is to 
plead Nui tiel Record. 
13. The Title or Preamble are no 
Part of an Act; but if, in Plead- 
ing, you deſcribe an Act by the 
Title, you 1 muſt not Jyary it. 662, 
663 


Statute of Frauds. See < les 11. 


Stotks. 


1. of Contracts for initeviing 
Stocks. 663, 664 


f Subommation. See Perjury 7. 


Surpluſage. 
Pleadings 41. 


Superſedeas. 


1. Whether an Execution once be- 
gun may be ſuperſeded? 646, 647 
2. An Audita Querela is not imme- 
diately a Superſedeas as a Writ 
of Error is. 664 


od 


See Pleas and 


Did. 


ly 


1. Who, and where, REY m0 what 
Offences, may be compelled to 
find Sureties fer Good Behaviour? 

| Page 664. 


Surrender, 


1. Of an Office under the Crown, 
where neceſſary. _ 420 
2. Where Dedi in a Deed ſhall be 

pleaded as a Surrender #413, 665, 
666 

3. Whether : an Agreement to it be 
neceſſary to perfect a Surrender? 

| 665, 666 


| Suſpenſion. 


E Whether Suſpenſion makes vold | 


| Ow Benefice, 723 
K Call. 


I. I Gifts in Tail it muſt appear 


of 2what Body the Iſſue is to 


COME, ö 


164 
2. Eſtate-tail by Implication. Sec | 


Devile 13. 
3. Where Tenant in Tail may, or 
may not, falſify on a Judgment in 
Ejectment 0 | 265 


4. Of Alienations void or voidable 


made by Tenant in Tail. 616 Oc. 


See Recoveries 6, 7. 


5. Where Tenant in Tail may de- 
reign the Warranty. 619 


6. What 
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6. What Leaſes in futuro, made by 

Tenant in Tail, are good, or 

not? Page 666, 667 
7. Where Tenant in Tail has a Re- 
verſion in Fee expectant upon the 
Eſtate-tail, what it operates in 
Favour of his Power. 666, 667, 
_ 

8. Whether Words of Inheritance 
in Fee in a Deed, may be quali- 
fied by ſubſequent Words in the 
ſame Sentence, ſo as to paſs only 
an Eſtate-tail? 668, 669 

See Recovery. 


Tares. 


1. Whether Covenant to pay 'Taxes 
includes Parliamentary 'Taxes. 
3549 

2. Whether a Rent- charge granted 
free from Taxes, be liable to pay 


the Land-Tax, or muſt be ſaved | 


harmleſs by the Grantor? 669, 


670 
3. Subſidies, and ſome other Taxes, 
when they began? 670 
See Pooz. | 
Temple. 


1. The Temple is in the Coun- 

ty of London, tho not within the 
City of London. 590 
2. Whether there be any Privilege 
from Arreſts in the Temple ? Ibid. 


Tenants in Common, 


I, Tenants in Common, how to a- 

vow 2 369 
2. The Words equally to be di- 
dided in a Will, make a Tenan- 


cy in Common: Not ſo in a Deed. 
= 368 


3. Deviſe 1 A. and B. equally to be 
divided between them during 
heir Lives, and after the De- 
ceaſe of them Two, to the Heirs 
of B. whether this be joint, or a 
Tenancy in Common? Page 


370, Cc. 
Tender. 


1. Tender and Refuſal, in what 
Reſpe& equal to Payment. 82 


2. Where Covenantee is obliged to 


tender Charges of Conveyance to 
Covenantor? 177 
3. Tender to be pleaded on the laſt 
convenient Time of the Day. 

| Lid. 

4. Tender of Money to a Pawn- 
broker. See Pawn-bzoker 5. 

os 529 

5. Tender and uncore priſt, when, 
and how to be pleaded? 556, 557 
6. Tender of ſufficient Amends,how 
ſufficiently pleaded ? 564. 
7. Tender for an Eſtray, or Da- 
mage by Cattle, &c. how to be 
made? | Did. 
8. Of Tender of Stock upon a Con- 
tract. 663, 664 


Tenoꝛ. 


1. The Tenor of a Libel, &c. is a 
Copy of it. 351, 352,423 


Term, 


1. The whole Term has Relation 
to the firſt Day, if there be not 
a Memorandum to the contrary. 

| 9 

2. Judgments ought to be * of 
the ſame Term they are given in. 

| | 400 


10 E 3. Judg- 
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3. Judgments in the Vacation are as 
of the Term before, except as 
againſt Purchaſers. Page 400, 402 
4. When Judgments 4 any Term 
are to be entred upon the Roll? 
0 402 


Time. 


1. Where the Time of a Crime, 


whether by Day or Night, is ne- 
ceſſary in an Indictment or Ap- 
peal, or not, and why? 


in a Plea makes it neceſſary, to 
aver that it is the ſame Treſpaſs ? 


Lithes. 
I. What Wood titheable; and of 


356 
2. Where the Variance of the Time 


548 | 


Suits for them in the Spiritual 


Courts ? 5 
2. Remedy for them, againſt Qua- 


kers, in the Spiritual Court, not- 
657 


withſtanding the Statute. 
3. Difference not allowed, as to 
Prohibition, between a Compoſi- 


tion for Tithes for Life or Years. 


598 


— — 


671 


4. Whether Cuſtom within an Hun- 


dred, or Part of a County, to 
be diſcharged of Tithes of barren 
Cattle, be good? 671, 672 


5. Who may or may not preſcribe 


In non Decimando. Ibid. 
6. How Tithes of barren Cattle are 


due ? 672 
7. A Modus is void which * 
only a Tenth during Part of the 


Fear, inſtead of the whole Year; 
and not in a more advantageous 


Way. id. 
8. Where a Pariſhioner is obliged 
Lid. 


to deliver Tithe-Milk? 


9. Old Mills whether titheable? 
and the Exemption how to be 
ſuggeſted, c. in Prohibition? 
| Dage 673 


Tolls. 


I. Whether independent of Fairs 
and Markets, Toll may be cue 
by. Preſcription for Goods bought 
within a Manor? 673, 674 

2. Toll due in the Port of Nezw- 
caſtle in Conſideration of the Cor- 
poration's Charge in maintaining 
the Port; held good. 674 


| Trade. 


1. No Action lies out of the proper 
County for exerciling a Trade 
contrary to the Statute. 38 

2. Exerciſing a Trade by others is 
within the Danger of the Statute. 

„ 66, 67 

3. In Indictment for exerciſing 
Trade, Oc. it is beſt to aver it 
was a Trade at the Time of ma- 
king the Statute. 88 

4. Performance of the Condition of 
a Bottomry- Bond, what is not ? 

5 126 
5. Whether Cuſtoms in Reſtraint of 
the Exerciſe of Trades, be good, 

or not? : 188 

6. Where the King's Command in 

_ Reſtraint of Trade is illegal? 
292 

7. Where a Shop-Book good Evi- 
dence, and no Proof neceſlary of 
the Delivery of the Goods. 298 

8. The uſual Courſe of Dealing in 
Trade is proper Evidence. 3co, 
| 464 


9, In 
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9. In Execution againſt one Copart- 
ner the Sheriff muſt ſeiſe the 
Page 302 


10. Where an Infant is a Trader, 
he cannot bind himſelf to Debts 


in the Way of Trade. 359 


11. If a Maſter of a Ship commits 
Barretry, the Inſurers are liable. 

WS 466 
12. What Demurrage, Gc. is a 
Breach of Charter-Party ? 466, 


AS 467 
13. Money for Factorage, how to 
be recovered? 467 


14. Maſter of a Ship in ſome Caſes 
ſuable, and may ſue, as well as 
the Owners. - > — 

15. Seamen's Wages, Rules con- 
cerning them. 468, 650 


16. A Miſtake in an Inſurance rec- 
tified. 469 | 


17. A Voyage according to Uſage 
is no Deviation. Lid. 
18. Whether the moſt of the Part- 
Owners may join to” compel the 
Reſt to ſend out the Ship. 470, 
471, 647, 648 

19. Whether the King by Letters 
Patent can grant an excluſive fo- 
reign Trade ? 474,475 
20. Monopolies are againſt the 
Common Law. 475, 476 
21. Monopolies for new Inventions 
warranted by Stat. 21 Fac. 1. 


4576 
22. Whether the greater Number 


of Part-Owners have any, and 
what Means to ſend a Ship a- 
broad, the leſſer Number refu- 
ling? 470, 471, 647, 648 
23. Where Goods are damaged a- 
board Ship, whether the Action 
lies againſt the Maſter, or Own- 
ers, or ſome of them? 648, 649 


24. Where Owners of a Ship muſt 
all join in bringing an Action? 


Page 645 


25. In what Caſes a Maſter may 
pawn the Ship, or not? G51 
26. Whether a Bond to reſtrain 2. 
ſrom exerciſing a Trade, or from 
exerciſing it in ſuch a Place, be 
good? 674, 675 
27. Whether a Factor may give 
Credit, or not? 675 
See Apprentices, Merchants, 
| __ Shipping, 


Traverſe. 


1. The Defendant ought to induce 

bis Traverſe, and why? 676 

2. What ought or ought not to be 

traverſed; Tbid. 
See Pleadings, 


Treaſon, 
1, In Treaſon, Evidence may be 


at any Time before or after, ſo it 
be not after the Finding of the 
Inditment. 301, 302 
2. Whether an Executor can bring 
a Writ of Error to reverſe an 
Attainder of Treaſon? 304 


withdraw his Plea of Not guilty 
in High Treaſon, and to plead 
Guilty. 398 
4. What Liſting Men for foreign 
Service is High Treaſon within 
Stat. 25 E. 3. and how to be 
laid in the Indictment? 676, 677, 

| 678 


5 - Gathering Men, and exciting 


them to riſe againſt the King, is 
an overt Act of imagining his 


| 


Death. 678 
3 6. Whe- 


given of a treaſonable Conſpiracy - 


3- A Man may be allowed to 
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6. Whether the Indictment for it | 


ought not to conclude, againſt 
the Duty of his Allegiance ? 
| 1s Page 678, 679, 680 
7. Where Part of the Judgment in 
- Treafon was omitted, 27g. Ipſo- 
- gue voivente Comburentur, the 

Judgment was reverſed. 680, 681 
8. Whether Words of Perſuaſion 


and Advice may not be High 


Treaſon ? 681 

9. Whether Participes criminis be 
legal Witneſſes in High Treaſon? 
Ibid. 
10. Whether conſulting to levy 
War be High Treaſon ? 681, 682 


11. Levying War is High Treaſon, | 
24. Treaſon in returning into the 


tho' it be not levied againſt the 
King's Perſon. 682 
12. A Man's own Words ſhall ex- 
plain his Actions in High Trea- 
ſon. | - - "683 
13. What Copy, and when, the 
Priſoner is to have of the Panel, 


before his Trial, by Stat. V. 3. 
| Did. 


14. When the Counſel are to offer 
Exceptions to the Indictment. 
| | 684. 
15. Of what overt Acts the King's 
Counſel may give Evidence, or 
note 68 5, 686, 689 
16. Being preſent at, and agreeing 


to a Reſolution, upon Debate, to 


kill the King, is an overt Act of 
High Treasſoon. 686 
17. Whether an Indictment againſt 


a Subject born ought to ſay, a- 


gainſt his ſupreme natural Liege 
Lords 687 


18. Whether the Word zraiterouſ- 


ly muſt be laid to every overt 
Act? 


ry to every overt Act: One Wit- 
4 oP 


Lid. 


19. Two Witneſſes are not neceſſa- 


able of the Principal Matters. 
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neſs to one overt Act, and an- 
other Witneſs to another overt 
Act, of the ſame Species of Trea- 
ſon, are ſufficient. Page 688 
20. Whether the Priſoner's Irons 
ought not to be taken off before 
his Arraignment ? + 880 
21. The Prifoner cannot demand it 
as a Right, that the Witneſſes be 
examined a-part, Gc. but the 
Court granted it as a Favour. 
5 Did. 

22. What Foreigners to be reputed 
Enemies? | 690 
23. Treaſon in adhering to the 
King's Enemies, how to be laid 
in the Indi&tment ? 691 


Realm contrary to Stat. 9 ,. ;. 
591, 692, 693, 694, 695, 696 


Treſpaſs. 


1. Lies for the Maſter for Beating 
his Servant, by which he loſt his 
Service. 460 
2. Particular Inſtances of Aggrava- 
tion may be proved under alia 
enormia in Treſpaſs. 513, 699, 
bs 

3. In Treſpaſs, where the Conti - 
and is impoſſible, tis void; and 
the Damages ſhall be intended for 
the Treſpaſs only. 696, 698 
4. On the Plea of Son aſſault De- 
meſne, how the Replication may 
ſhew, that it was a juſtifiable Aſ- 
ſault ? 697 


F. There can be no Continuando of 


Acts that terminate in themſelves; 
as killing a Hare. 697, 698 

6. Continuando void as to the Cut- 
ting the 'Trees, and the Damages 

given ſhall be intended for the 
ü other 


\ 
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9. Son Afﬀſfault Demeſue, where a 


other Treſpaſſes which may have 
a Continuance.. - Page 698 


7. How to count of Corn, Gc. ta- 


ken at ſeveral Days? Ibid. 
8. In Treſpaſs, a Matter may be 


laid for Aggravation, for which 
alone no Damages could be reco- 


vercd. 699 


good Plea in Mayhem, or not? 


Did. 


10. Lies for entring his Houſe, and 
Aſſault of himſelf, Children and 
Servants, and frightning of them, 
not alledging any ſpecial Da- 
mage, good by Way of Aggra- 

vation. 699, 700 

11. Where in Treſpaſs the Deten- 
dant may juſtify upon a bare Poſ- 
ſaſſion, or muſt make Title? 700, 


ZE 3 | 701 
12. Where lawful to cppoſe a Treſ- 


paſſer with Force, or not? 701 


Trial. 


1. At what Time a new Trial is 


to be granted, and in what Caſes. 

8 f 185 

2. Whether a good Cauſe of new 
Trial, that the Judge over-ru- 
led good, or admitted bad Evi- 


\-> dence? tho' there be Remedy 
by Bill of Exceptions. 339 


3. What good Cauſe for a new 
Trial? | = "$07 


4. A Judge, ſince diſplaced; may 


certify what his Opinion was at 


the Trial. Did. 


5. A Peer, or no Peer, is triable 
by Record. . 531 
6. After a Trial at Bar, no new 
Trial, merely becauſe the Jury 


found againſt Evidence. 535,536 


7. Subornation cannot be, unleſs 
Perjury be committed: But en- 
deavouring to ſuborn is à great 
Offence. Page 535 

8. Exceſſive Damages, 2000 /. for 
two or three Hours Impriſon- 
ment; a new Trial granted. 701, 


: : 782 
9. Trials at Bar grantable in Caſes 
of Value or Difficulty. 702 


10. Whether a Trial at Bar to be 
granted in Robbery, for ſpecial 
Reaſons? 703 

11. New Trial was denicd in E- 
jectment, aiter a Trial at Bar, 


tho the Verdict was contrary to 


Evidence. „„ . 
12. Trials at the Aſſizes are ſubor- 
dinate Trials. . 
13. After two diſagreeing Verdicts 
a new Trial granted. 703 
14. Trial at Bar in Zafter-Term, 
Cc. when to be moved for? 


| Lud. 
15. Where the Court would not 


grant a new Trial, after a Trial 


at Bar, tho much diſſatisfied with 


the Jury. | 703,704 
16. If a Judge of Ni/i Prius al- 
low or over-rule Evidence im- 


properly, or miſdirect the Jury, 


a new Trial may be granted. 


Re £77 
17- There can be no new Trial 
In an inferior Court. Tbid. 


18, Various Caſes in which new 
Trials have been granted, or de- 
nied. | Ibid. 

19. After a ſecond Verdict on the 
ſame Side, no new Trial unleſs 


for wrong Practice, Ge. 705 


20. Whether Debt for Rent upon a 
Demiſe at Lendon, of Lands in 


Zamaica can be tried here? Did. 
= 21. Where 


N 4 — . 


21. Where ſeveral Facts ariſe in ſe- 
veral Pariſhes, which of them to 
try the Iſſue. Page 706 

22. Caſes in which new Trials were 

denied. i 707 

23. Where a Mis-Trial is aided af- 

ter Verdict, by Stat. 16 G 17 

Car. 2. To 


Crover. 


1. In Trover the Plaintiff ought to 
prove Property, Demand, and 

Refuſal. ps 296 
2. What good Evidence of a Con- 
_ verſion. id. 
3. After a Recovery of Goods in 


Trover, you may indict for Fe- 


lony for taking the ſame Goods; 
but not vice verſa. - "26% 
4. Where Trover lies by the Maſter 
for the Servant's Ticket. 461 


5. The Denial of Goods to' him | 


who has Right to demand them, 
is an actual Converſion. 707 
6. The Defendant found Guilty as 
to Part, and Not Guilty as to 
the Reſt, being ill laid in the De- 
claration. | 


Truſts. 
1. What, by the Common Law, 
was a Truſt of a Freehold, is ex- 


ecuted into Poſſeſſion by Stat. 27 
H. 8. cap. 10. 


Tythes. See Tithes. 


2 


2 a e 3 — — | a? * ed | 4 < | | | \ 
* ; r 
Table of the Principal Matters. 
2 — — | | — 8 


710 


708 


1 708 | 


. 


"= : k ; . Rm f I 
14 F * 9 EX . 21 
„ $44 v6 Lon + 4s 4 * * Se 2 £23 
* 
8 =, 
* 4 p , * * 
” . v #324), a 1 
8981 
1 1 
j . 


1 LF , 1 1 5 1. 7 < Y * S4 | 
Uagrants./ 
. 5 . a 


* * 


1. A 7 Ho is a Vagrant or Va- 


gabond, and bow to be 
treated. Page 709 
2. Whether a Hawker be a Va- 
grant by Stat. 29 Elig. not being 
qualified by Stat. 8 & 9 V. z. 
CCC T0} £2}, 1709 


Uartance. 


1. Material, between Pleading and 


Eſſect. 

90k tartan] 0 80, 81 
2. Between an Indictment for Per- 
jury, and the Evidence given, fa- 


tal. | a 227 © 
3. Variance between the Indictment 


Oyer of an Award, the 


and Plea-Roll, where Defendant 


brings on the Trial, what Effect 
it has. „ Did. 
4. An Indictment ſetting forth the 
Tenor of a Libel, had not in- 
ſtead of nor; the Variance is fa- 
tal, though it did not alter the 
Senſe. 3090352 
5. In Actions for ſlanderous Words, 
the ſame Nicety not requiſite as 
for Libels, there can be no Te- 
nor of Words ſpoken. 350 


| 6. Immaterial Variance in the Name 


of a Corporation, Gc. whether 
it will hurt. 445, Cc. 
7. Variance not material between 
the Name in the Body and in the 
Signing, and why. F002 


8. Variance in an Information, con- 


trived by the Defendant, what 
done thereon. 538 


9. What 
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9: What Variance between the De- 
claration and the Or is fatal to 
the Plaintiff, age 552, 553 

To. Variance between the Writ and 
- Count, the Count being larger; 

85 Where not material. 585 


11. Variance between a Recogni- 


zance to try an Offence, and the 
Statute requiring it; it is ill by 
the Statute, but may be good at 
Common Law. 612 
12. Variance between the true Ti- 
tle of a Statute, and the Title as 
ſet forth in 1 pleading, ill. 662, 
663 


' Uenue. 


. Want of proper — good 
* Cauſe of Challenge to the Array. 


I 34 
2. Where an Aion to a falſe Re- 


turn to a Mandamus ſnall be 


laid. 170 
3. Venue in Ejectment ought to 
come from the Place where the 
Lands lie; but this is cured after 
Verdict. ; 404 
. Super acclivitatem FHampſtead- 
Hill, the Venus ſhall be from 
Hampſtead- Hill. „ 
5. The Want of a Venue in the 
Declaration is cured, where the 
Defendant confeſſes the Fact. 
| Si, 7701 
1 Whether Attorney of C. B. 
pleading Privilege, muſt lay a 


Venue, Hing where he is an At- 


torney, 587, 588 
7: Whether Debt for Rent upon a 


Demiſe at London, of Lands in 


Zamaiba, can be tried here. 705 


n 


| 


8. When Cauſe of Action ariſes in 
ſeveral Pariſhes: Ge whence the 

. Venye to be. Page Jo 

| 9: When Cauſe. of Action ariſes in 
ſeveral Counties, Plaintiff may 
lay it in either, at his Election. 
709,710 

IO. Where a Miſ- Ahl! is aided after 
Verdict, by Stat. 16 T 17 Car. 2. 

| 719.771 

I 1. To orefiery the Peace of the 
County, whether a good Cauſe 
to change a Venue; or becauſe 
the Plaintiff has great Intereſt in 
the County. TT, 711 
12. Where the Want of a Venue is 
_ cured by the Plea. 551, 711 
13. Changing the Yenue on the 
common Affdavit, has not ob- 
tained in the Caſe of privileged 
6 c. TER 


Uerdia, 

I. . To ry may give a Verdict upon 
their own Knowledge, their Du- 
ty in ſuch Caſe. 404 

2. Verdict cures the Want of a Di- 
ffringas, but not an ill Difirin- 
gas. 496 

3. Verdict may cure a Fault in the 

Declaration in Treſpaſs, continu- 
ing t0 ſuch a Day, viz. within 
that Term. 541, 542 

4- Declarations made good by Ver- 
dict, which would have been ill 
upon ſpecial Demurrer. 544, 548 

5. Caſes where the Verdict helps 

the Declaration. 567 

6. Verdict ſubjects the Defendant to 
the Whole, or only Part of the 

Matter of the Declaration. 713 
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Altar General, TT 


5. The Power and.Office of a 5 


| Ln AE Page i99 10 603 


Uiew. 


ere nt Pr Rice of B. R. 
oy B. in ſes of Views 


eh 251 
4. The Time and Manner of grant- 
15 A Myr vi 714 
W ons Views are gun 
5 Did. 


Gill. See mn. 


Gintoꝛs. | 


1. Of 8 by whom made. 


5 922. 724, 725 
2. Every College as a Viſitor. 143 


3. Shall —— tf all that relates to 


| * Perſons that are of the Foungda- 


tion. Br 
4. Biſhop of Exeter Viſitor of 7 


ter College in Oxon. 


5. Difference between general Vide | | 


tation, and determining Com- 
plaints or Appeals. 7 20, 728, 729 
6. Where the Viſitor is diſturded 
and kindred, that cannot be called 
a Viſitation. - 7205 721 
7. The Power of a Vilitgr not to 


be controlled therefore, . | 


it is abſolute. 

8. Whether the Sufficiency of 5 
Sentence of a Viſitor of a Col- 
lege, be examinable, as to the 
Cauſe, in the Common Law| 
Courts. 723 10729 

9. Whether the 'Truth of the Cauſe 

of the Sentence of a Viſitor of a 


College can be ,inquired — at 
Common, aw. Page 726, 727, 
728, 729 

10. Different Sorts of Corporations 


aggre gate. 5 
11. as a Viſitor of a e 
ration be ngt named, Gc. the 


Law e the Founder and 


his Heirs. 724 
See Colleges. 
Uiſne. See Ulenye. 
1. The Conſtruaicn of Viz. 514. 
Gc. 
Umpire. 


i. Time for chuſi ing bin, and for 


. executing his Power. Bo 
Univerſities. 
I. Their Privileges ; and how to "A 


ame | 181 
2. Fellowſhips i in the Colleges there, 
whether in the Nature publick 


Offices. 436 
3. Shall determine -what relates to 


| Perſons that are of the e 


tion. 


4. Their Privile "Se, how to be plead- 
ce 


1. when he is no 


cd by their O 
longer ſuch. | 557 
See Cliſitozs per totum. 


| Uoid and Qoidable. 


I. The Grants of an Infant are void. 


25 7 
2. The Debts of an Infant are void- 
able at his Eletion. 360 


Ales. 


* ＋ * » EN n * e 8 84 
* 4,5 Wa 3s A * N 8 n 85 9. 1 EC 2 1 v4 * . * 1 * 5 ar F, 4 * 5-2 * p = Td =, 
: Fr OR n P CI ICT ES IL Take: * 12 A 2 Wo - N 
N * een 1 . 3 . Y g Ne n Re. 6 
SEE FER hr + Ve Re RARE 2 R e 
$7 ER UE 55 4 r 5 7 / 1 r 
eee ; . „ 


„ 
. 
OY 


4-7 able UE the Pri ncipal Matters. 


Ales. 


Deed, and whether a ſecond 
Deed can controul a former to 
lead the Uſes. Page 321 
2. A Fine, Feoffment, the. made 
generally, without declaring any 
Uſe, to whoſe Uſe the ſame ſhall 
be. 621, 622, 733, Oc. 737, Oc. 
3. Uſes, how to be declared. 622 
4. Where a particular Uſe is lim- 
ted, the Reſt reſults back. Hid. 
5. In declaring Uſes of the Wife's 
Eſtate, there can be no Eſtate for 
Life to the Husband by Implica- 
tion. 730, 731 
6. Whether a Springing Uſe may 
ariſe after a Dying without Iſſue. 
730, 731 
7. Upon what Limitations an Uſe 
may reſult, or not. 731, 732,737 
8. Where a Uſe cannot be upon a, 
Uſe, nor a Truſt upon ſuch Uſe. 


732 | 


9. Whether Uſes may be wverred 
by Parol, or not. 7 3, Oc. 
10. Where Husband and Wife join 
in a Fine, whether the Husband 
may declare the Uſes without - 
Conſent. 

11. Whether a ſubſequent Deed be 
| good. to declare the Uſes of a 


Fine. 7353 0. 
Aluryr. 


1. Whether Bottomry Bonds be u- 
ſurious. | 738, 739 
2. Whether there may be a Nomine 
e in a Bond, not uſurious. 738 


3. Whether the Riſque of the drop- | 


ping of a Life within a ſhort Time, 


* 


1. Ufes a Fine, how declared by 


La is not allowed. 


6 


will _—_— a Contract from be- 
ing uſurious Page 738, 739 
4. Whether Brocage, exceeding the 
Allowance in the Statute, and 
payable by a third Perſon, is uſu- 
rious. 739, 740 
5: Whether uſurious Contra of the 
Wife ſhall charge the Husband 
civilly or eriminally, 740 


_— a 
** es. th. * a ki. 


—_ ._ A. ß 


W. 
Wager of Law, | 


N what Caſe Wager of Law 

is to be denied in Detinue. 

222 

2. Whether Wager be allowable i in 
Debt for the Penalty of a By-Law. 

- 7495741 

3. Various Cafes where Wager of 


745. 
| Warrant of Attomey. 


L Warrant of Attorney to confeſ 
Judgment, whether revocable, or 
a not. e 2 


Warranty: 


1. Warranty on a Sale ought to 9 | 
at the Time of Sale. 

2, Warranty does not bind the Land 
before Judgment had in a Marran- 
tia charts. 75 

3. A Man's affirming Goods to be 
his own on a Sale, amounts to a 


Warranty. 208 
4. Where Tenant in Tail may de- 
reign the WAY: 619 


">. IN 2 
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Wills. 
t. Whether, and in what Caſes, a 
Feme Covert may make a Will. 
N Page 102 
2. A Will of Lands and Goods may 
be proved in the Spiritual Court, 
but the Probate doth not affect 
the Lands. | 180 
3. Wills of Lands, according to the 
Statute, to be atteſted by three 
Witneſſes, in the Teſtator's Pre- 
ſence. 1142 
4. Wills of Lands not to be con- 
ſtrued by Parol Proof; the Rea- 
ſons. 231, 744, 745 
5. In Conſtruction of Wills, the In- 
tent of the Teſtator is to be conſi- 


dered. 2 232 
6. A Perſon makes a Will during 


** 


an Incapacity, and afterwards be- 


comes capable, the Will is not 
good, without a new Publication. 

: 246, 251 

7. In .pleading a Will, you muſt 
ſay, The Teſtator was ſeized in 
Fee, and being ſo ſeized, Gc. 


— 


| | 246. 
8. Difference between Wills of real 
and perſonal Eſtates. 247 
9. Will of Lands or Goods, what a- 
Copy of them reſpectively. 286 
10. Defe& of three Witneſles to a 
Will of Lands, not to be cured 
by Witneſſes to the Codicil. 742 
11. One of the three Witneſſes to a 
Will of Lands, will not ſwear that 
he ſaw, Oc. this ſhall not defeat 
the Will. E43 
12. Conſtruction of Wills favoured 
in Law, and wherefore. 743 
13. What Will of Lands good, ei- 
ther at Common Law, or by Sta- 
. Ute. 743» 744 
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A Table of thr Principal Matters. _ 


I;. A my Eftate in A. 


14. What Will not to be proved in 
the Spiritual Court. Page 744 
and alſo 
my 2 in * whether a Fee in 
is Houſe in B. paſſes. . 
16. Whether, to conſtrue 4 Wiler 
Lands, any Collection ought to 
be made from collateral Matters. 
17. Whether Lands e — 
the Making of the Will, can paſs 
„ 1 ne T4610 7557 
18. Whether a Will made during a 
Diſability, is made good by the 
Removal of that Diſability. 747 
19. Difference between real and 


perſonal Eſtates in Wills. 748 
Witneſſes, == 


I. Where the King's Pardon re- 
ſtores a Witneſs to his Credit, 
and where not. See ſec. 18. 135 

2. Where one of the Witneſſes de- 


| nied the Atteſtation to be his 


 Hand-writing. 194 
3. The Hand of a dead Witneſs 
proved by Compariſon, where 
the living Witneſs denied he ſaw 
the Deed executed. 291 
4. Witneſſes ſometimes admitted ex - 
neceſſitate ret. 2392 
5. A Witneſs who never ſaw the 
Party write, is improper to prove 
his Hand- writing. 293 
6. Where a Witneſs ſwears to a 
Matter, he is not to read a Pa- 
per for Evidence; though he may 
ook on it to refreſh his Memory; 
but if he ſwears to Words, he 
may read, if he ſwears he com- 
mitted them to Writing immedi- 
AMI nor 296 
7. Original Drawer not a good 


Witneſs, to prove he did not 
| | draw 


8 * 


. 
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A. Table uf the Princip 


al Matters. 


draw the Bill; but a Releaſe | 


made him good. Page 297 


8. Witneſs ſhall not be diſcredited 
by the Party who produced him. 
298 | 


9. The Party injured may be a good 
Witneſs to prove a Cheat, on an 
Indictment. 300, 301 
10. Where a Juror ought to be ex- 
amined as a Witneſs. 404 
11. Whether participer Criminis 
be legal Witneſſes in High Trea- 
ſon. | „„ 


12. In Felony, the King's Pardon | 


before Attainder, prevents Cor- 
_ - ruption of Blood, and makes the 
| Perſon a good Witneſs. 685 


13. How two Witneſſes are ſuffici- | 
| 688 


ent in High 'Treaſon, 
14. Witneſſes may be examined out 

of the Hearing of each other, by 

the Favour of the Court, in Trea- 

ſon, but the Priſoner cannot de- 
mand it as a Right. 689 
15. Depoſitions of Witneſſes, when 
to be uſed at Common Law. 
5 GT. 3 37, Fc. 

16. Where one Witneſs is 
*-" ap bt: oe 

17. A Witneſs, though 
may. be fined, for refuſing to be 


ſworn” to give Evidence to the 
Grand Jury; at the Quarter-Seſ- 


ſions, on an Indictment of High 
Treaſon. VT 
18. Whether Judgment of the Pil- 
lory, or the Cauſe of it, takes 
away the Credit of a Witneſs, 
and whether a Pardon reſtores it. 
1733,74, 755, 756 
19. Whether a Witneſs can, by any 
Act of his own, deprive the Par- 
ty of his Evidence. | 


„ 
20. A Charge upon Oath of Subor- | 


£ 


nation of Perjury, does not diſa- 


ufficient, | 


my ""_ | # T3 2 "Sex 
though he be a Peer, | 


* 
4 


ble a Witneſs; but it goes to his 
Credit, Pape 754 
21. Where Witneſſes, who are go- 
ing to Sea, may be examined be- 
fore a Judge, by Leave of the 
Court; and croſs examined. 755 
22. Whether a Perſon may be a 
Wiitneſs in a Criminal Proſecu- 
tion, who is concerned in Conſe- 
quence in a Civil Action. 755 
23. Whether a Legatee may be a 
Witneſs for a Creditor, to prove 
Aſſets in the Hands of an Execu- 
tor. Ibid. 
24. Whether a Perſon convi& of 
Barretry, who was not adjudged 
to the Pillory, may be a Witneſs. 

| 0 

25. A Perſon liable to anſwer in 
Damages, not a competent Wit- 
neſs. | Did. 
26. A Man's Anſwer in Chancery 
read, to prevent his De poſitions 
in another Cauſe there from be- 
ing read. 1 
27. The Son took the Fathers Mo- 
ney, and gave it to 4. the Son a 
Witneſs in Trover againſt 4. 
. | id. 


Women, 
1. Miſdemeanour in attempting to 
carry away forcibly a Woman of 


great Fortune, is of general Con- 

cert 758 

_ Wows, 

1. In Caſe for Words, ſome are 
actionable, others not, and entire 
Damages, in what Caſe good. 
3 | 339 - 


2. There 


Aak- Wa — ett. ee. nc. arent 8 


4A 2 able i the ri incipal Matters. 


2. There cannot be Tenor of Words 
ſpoken, and why. Page 350 
3. May be juſtified in an Action, 
but not in an Indiment. 422 
4. Calling a Dean a Knave, the 
__ the Spiritual Court prohi- 
bite 
5. Pocky Whore, the Suit in the 825 
”” itil Court prohibited. id. 
6. Of a Knight, Di a Knight/ 
Ton a pitiful 'Felhee, &c. Pro- 
'hibition to the Suit in the Court 
of Honour. 97 
7. Of a Pawn- broker, Thou art a 
7 eulen Fellow. | 87 


8. Of a Juſtice of Peace and Candi- | 


date for Parliament, He 7s a Ja- 
cobite, &c. 652,653 
9. Whether Words of Argument, 
Perfuaſion, or Advice, may not 
be High Treaſon. 681 
10. Where a Man's own Words 
| ſhall explain his Actions, in High 
Treaſon. 683 
See Action koꝛ Mozds, Slander. 


Uireck. 


1. Whether Wrecks may FI clin He 


ed by Preſcription, or not. 758, 


Writs, | 


I. An Irregularity in the Return, 
when to be complained of. 274 
2. Where on Iſſue on Non aſſump- 
fit infra ſex amor, &c. you need 
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not ſhew the Original in Ei- 5 


deve —: Page 284 
3. A Writ againſt four ſhall be in- 
tended joint, till they are 5 | 
by the Declaration. | 
4. If the Diftrinzas be not 132 
on the Day the Venire was re- 
turnable, tis Error. 424, 425 
5. What Time is allowed for two 
Writs of Scire Facias ſucceſſive- 
IM 706 
6. Whether, and in what Caſe, 
there may be an Averment _— 
s Writ, ee. 
+: Whether a Writ muſt be tefſed, 
and when. 5 Tbid, 
8. Without a Writ, the Parties 
have no Day in Court. 760, 761 
9. Whether any, and what Writs | 
are void, or not, if there be a 
Term between the T. efte and Re. 
turn. r 
10. Whether a Writ retürbuhle 5 
Trin. being Sunday, may be ex- 
ecuted the next Day). 761 


| 11: Of amending, altering, quaſh- 


ing, returning and filing Writs. 
T7? 762 


Pear. ? 
* * THEN com 1 upon 18 
- = ger, of a Life. 


195 
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